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CIRCUIT  COURT  OP  THE  UNITED  STATES. 

mGHiaAN-~JUN£  TERM,  1863. 


Thb  Farmers'  Loan  and  Trust  Compant  op  New  York, 

v. 
Douglass  McEiknet. 

If  teetimony  be  admitted  without  objection,  and  no  motion  is  made  to 
withdraw  it  from  the  jury,  it  will  afford  no  ground  for  a  new  trial. 

Under  a  law  of  Michigan,  a  conreyanoe  of  land  within  it  ia  Talid,  if  the 
deed  be  execated  in  any  other  State,  according  to  the  laws  of  such  State. 

Under  a  quit  claim  deed  firom  one  who  has  no  title,  a  subsequently 
acquired  title,  will  not  enure  to  the  benefit  of  the  grantee.  But  under  a 
warranty  such  •  title  would  enure,  by  way  of  estoppel. 

A  deed  of  quit  claim  made  before,  but  acknowledged  subsequently,  te  the 
date  of  the  title  of  the  grantor,  would,  under  certain  circumstances,  be 
good. 

This,  on  the  supposition  that  the  transaction  was  bona-fide,  the  intention 
being  to  make  a  valid  deed. 

When  the  first  deed  was  made,  the  land  may  be  presumed  to  haye  been 
paid  for,  to  the  goyemment,  the  patent  only  being  necessary  to  giye  the 
legal  title. 

When  the  defendant  against  whom  the  judgment  was  entered,  had  no 
notice,  and  that  appears  from  the  proceeding,  the  judgment  is  a  nullity. 

But  where  there  was  due  notice,  or  an  appearance  of  the  defendant,  no 
other  error  in  the  proceedings  can  make  the  judgment  a  nullity. 

Any  other  error  may  be  ground  for  a  reyersal  of  the  judgment,  but  it 
is  not  yoid. 

Mr.  Clark  for  the  plaintiff. 
Mr.  Howard  for  defendant. 
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The  Farmers'  Loan  and  Tnut  Company  of  N.  Y.  v.  VongltiSB  McEinney. 
OPINION  OF  THE  COUKT. 

This  is  a  motion  to  set  aside  the  verdict  of  the  jury  on 
several  points  made  at  the  trial,  some  of  which  were  reserved. 

The  action  was  an  ejectment,  to  recover  the  possession  of 
eighty  acres  of  land  in  die  State  of  Michigan.  A  patent  for 
the  land  was  issued  the  5th  of  June,  1837,  to  Daniel  Hudson. 
A  quit  claim  deed  was  executed  by  Hudson  to  Samuel  T. 
Gaines  for  the  land,  the  26th  of  September,  1836,  which  was 
acknowledged  the  31st  of  December,  1852.  And  on  the  28th 
of  September,  1836,  Hudson,  by  his  Attorney  in  fact  J. 
Wright  Gordon,  conveyed  the  tract  of  land  to  G^nes  by  a 
deed  of  warranty.  This  deed  was  duly  acknowledged  on  the 
same  day  it  was  signed,  and  recorded  in  the  proper  county, 
on  the  17th  of  November  following. 

The  power  of  attorney  under  which  the  above  conveyance 
was  made  was  executed  by  Hudson  and  wife,  in  the  State  of 
New  York,  on  the  26th  of  August,  1836,  and  was  acknowl- 
edged on  the  following  day,  before  a  Supreme  Court  Commis- 
sioner of  the  said  State.  It  was  received  for  record  in  the 
proper  county  in  Michigan,  on  the  26th  of  November,  1836, 
and  was  recorded  by  the  Register. 

A  mortgage  on  the  land  was  duly  executed  by  Gaines,  to 
secure  the  payment  of  a  sum  of  money  to  Ketchum,  who 
assigned  the  same,  in  the  State  of  New  York,  to  the  plaintiff, 
a  corporation  under  the  laws  of  New  York,  and  doing  business 
in  that  State,  to  secure  the  payment  of  a  loan  of  money  to 
him  by  the  plaintiff. 

The  debt  not  being  paid,  a  bill  was  filed  by  the  bank  to 
foreclose  the  mortgage,  in  the  Circuit  Court  of  the  United 
States,  within  the  district  of  Michigan ;  and  by  its  decision, 
the  foreclosure  wa%  decreed,  and  the  land  was  sold  to  the  bank, 
at  public  sale,  by  a  Master  in  chancery,  who  was  directed  to 
sell  it,  and  a  deed  in  due  form  was  made  by  him  to  the  bank. 
And  this  action  is  brought  to  recover  the  possession  of  the 
same. 
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The  qnit  claim  deed  is  objected  to,  as  having  been  executed 
bj  Hudscm,  before  he  received  the  patent  from  the  Govern- 
ment,  and  that  under  such  a  deed,  the  subsequently  acquired 
title  bj  Hudson  did  not  enure  to  the  benefit  of  his  grantee. 
It  is  true,  where  a  deed  of  quit  claim  has  been  made  for  land, 
to  which  the  grantor  has  no  title,  a  subsequentlj  acquired 
title  cannot  operate  to  make  good  the  quit  claim.  Such  a 
deed  can  only  transfer  the  title  of  the  grantor  at  the  time  it 
was  executed.  K  the  first  deed  had  contained  a  warranty,  it 
would  have  operated  by  way  of  estoppel  to  make  it  efiectual. 

But  the  quit  claim  deed  was  not  wholly  incorperative.  It 
appears  from  the  patent,  that  full  payment  had  been  made  by 
Hudson,  to  the  United  States,  for  the  land,  under  the  Acts  of 
Congress,  so  that  he  had  at  least  an  equitable  right  to  the 
land,  and  that,  by  the  quit  claim  deed,  passed  to  the  pur- 
chaser. 

That  deed  was  acknowledged  by  Hudson  long  after  he 
obtained  the  patent,  and  it  may  be  a  matter  of  doubt  whether 
such  an  acknowledgment,  after  having  parted  with  the  equity, 
does  not  give  effect  to  the  deed  from  that  time. 

But  it  appears  that  three  days  after  the  execution  of  ike 
quit  claim  deed,  the  Attorney  in  fact  of  Hudson,  executed  a 
deed  of  warranty  for  the  land  to  Gaines,  which  was  duly 
acknowledged  and  recorded.  The  objection  to  this  deed  is, 
that  the  power,  under  which  it  was  made,  was  defectively 
executed,  and  consequently  was  not  valid. 

The  power  had  but  one  witness,  and,  it  is  insisted  that  the 
law  of  Michigan,  under  which  it  was  executed,  requires  two. 
When  this  power  was  ofiered  in  evidence  there  was  no  objec- 
tion made  to  its  admission. 

Unless  an  objection  be  made  to  evidence  when  offered,  it 
will  be  presimied  to  be  admitted  by  consent.  And  if  no  mo- 
tion is  made  to  withdraw  it  from  the  jury,  during  the  trial, 
the  objection  will  not  be  heard  on  a  motion  for  a  new  trial. 

But  if  this  point  were  open  on  this  motion,  it  could  not  be 
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The  Farmers'  Loan  and  Trust  Companj  of  N.  T.  v.  Douglass  McKinney. 

sustained.  The  Territorial  Act  of  Michigan  of  the  12th  of 
Aprily  1827,  provides,  that  deeds  for  lands  in  the  Territory, 
when  executed  in  any  other  Territory  or  State,  "  shall  be 
acknowledged*  and  proved  and  certified,  according  to,  and  in 
conformity  with,  the  laws  and  usages  of  the  Territory,  State 
or  Country,  in  which  such  deeds  or  conveyances  were 
acknowledged  or  proved,"  such  deeds  are  declared  valid  in  law, 
the  same  as  if  executed  in  the  Territory  of  Michigan  in 
pursuance  of  its  laws ;  which  deeds  shall  he  recorded,  &;c. 

The  power  of  attorney  objected  to  was  executed  in  the 
State  of  New  York  in  pursuance  of  its  laws.  Two  witnesses 
are  not  required  by  the  law  of  that  State  to  a  deed ;  and  it 
was  duly  acknowledged  before  a  commissioner,  who  has  power 
to  take  such  acknowledgments.  Under  the  above  statute  this 
deed,  as  a  part  of  the  conveyance,  has  the  same  validity  as  if 
executed  in  Michigan,  conformably  to  law. 

The  power  of  attorney  authorized  Gordon  to  sell  the  lands 
of  Hudson,  in  the  State  of  Michigan,  as  was  done  in  the 
above  instance.  The  deed  executed  under  the  power  con- 
tained a  warranty  which  caused  the  title,  subsequently 
acquired  by  Hudson,  to  enure  to  the  benefit  of  his  prior 
grantee. 

But  it  is  objected  that  the  plaintiff,  being  a  corporation  in 
the  State  of  New  York,  cannot  hold  land  in  the  State  of 
Michigan.  By  the  second  section  of  the  Act  of  1886, 
amendatory  of  the  cniginal  charter,  the  plaintiff  was  authori- 
zed to  take  trusts,  and  to  loan  money  on  bonds  and 
mortgages,  &c. 

As  a  general  principle  it  is  admitted,  that  no  corporate 
functions  can  be  communicated  to  an  association  of  men, 
'which  they  can  claim  a  right  to  exercise,  beyond  the  limits  of 
the  State  in  which  their  powers  are  given.  But  there  are 
some  things  which  a  corporation  may  do  in  other  States,  as  a 
matter  of  comity.  In  the  Bank  of  Augusta  v.  Earhy  18 
Peters  520,  it  is  said — "  It  is  well  settled,  that  by  the  law  of 
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comity  among  nations^  a  corporation  created  by  one  Bove- 
reigntj  is  permitted  to  make  contracts  in  another^  and  to  sue 
in  its  courts;  and  that  the  same  law  of  comity  prevails  among 
the  seyeral  soyereignties  of  this  Union."  But  this  comity  may 
be  prohibited  by  a  settled  course  of  policy  of  the  State  or  by 
statate.  Until  this  shall  be  done,  however,  the  comity  is 
presmned  to  exist  in  the  several  States  of  the  Union. 

By  the  common  law  an  alien  can  take  lands  by  purchase, 
though  not  by  descent ;  in  other  words,  he  may  take  by  the 
act  of  the  party,  but  not  by  operation  of  law.  Nor  is  there 
any  distinction  whether  the  alien  claims  by  grant  or  devise. 
Go.  Litt.  2.  6.  It  is  said  the  alien  has  capacity  to  take,  but 
not  to  hold  lands,  and  that  lands  so  taken  may  be  seised  into 
the  hands  of  the  sovereign.  But  until  the  lands  are  so  seiaed, 
the  alien  has  complete  dominion  over  them.  He  is  a  good 
tenant  of  the  freehold  in  a  precipe,  on  a  common  recovery. 
4  Leon.  84;  Golds  6, 102;  10  Mad.  125.  And  the  alien  may 
convey  to  a  purchaser.  Sheaf e,  v.  (/Neil,  1.  Mass.  Rep.  256. 
Coke  Litt.  52  6,  would  seem  to  be  contrary,  but  his  meaning 
may  be,  that  the  alien  may  convey  a  defeasible  estate,  which 
may  be  devested  on  office  found.  Fairfaxes  Deviiee  v.  Sim- 
ter'B  Lessee,  7  Cranch  603.  This  rule  coincides  with  the  Jus 
Gentium.  Yattel.  6,  2 ;  ch.  8,  sec.  112, 114;  Grotius  Lib.  2, 
ch.  6,  sec.  16. 

It  seems  to  be  a  settled  principle,  that  a  title  acquired  by 
an  alien  by  purchase,  is  not  devested  until  office  found.  The 
devestiture  requires  some  notorious  act  from  which  it  may 
appear  that  the  free-hold  is  in  another.  1  Bac.  Abr.  alien  6, 
133;  Page's  Case  5,  Co.  22.  Even  after  office  found,  the  king 
is  not  adjudged  in  possession,  unless  the  possession  be  vacant. 
He  must  enter  or  seize  by  his  officer.  In  Doe  ex  dem.  Q-ov- 
emeur'sffeirs  v.  BoberUon  et  al.y  11  Wheat.  882,  it  was  held, 
that  ^^ An  alien  may  take  real  property,  by  grant,  whether  from 
the  State  or  a  private  citizen,  and  may  hold  the  same  until 
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his  title  is  devested  by  an  inquest  of  office,  or  some  equiva- 
lent proceeding." 

By  the  Act  of  Slst  of  March,  1827,  aliens  were  authorized 
to  purchase  lands  in  the  Territory  of  Michigan,  the  same  as 
citizens.  The  reference  to  aliens,  in  this  respect,  was  made, 
Aerefore,  on  the  ground  that  there  was  some  analogy  between 
them  and  the  corporations  of  other  States.  In  Leazure  v. 
BUlegaB,  7  Sergt.  &  Eawle  818;  Baird  v.  The  Bank  of 
Washington^  11  Sergt.  &  Bawle  418 ;  the  case  of  an  alien  is 
considered  as  analogous  to  that  of  a  corporation. 

By  an  Act  of  the  State  of  Pennsylvania,  of  the  6th  of 
April,  1833,  relative  to  the  escheats  of  lands  held  by  corpo- 
rations, without  the  license  of  the  commonwealth,  etc.,  it  is 
declared  that  no  corporation,  either  of  this  state  or  of  any 
other  state,  though  lawfully  incorporated,  can  in  any  case 
purchase  lands  within  this  state,  without  incurring  the  for- 
feiture of  said  lands  to  the  commonwealth,  unless  such 
purchase  be  sanctioned  and  authorized  by  an  Act  of  the  le- 
gislature. By  this  Act  the  corporations  of  other  states,  in 
regard  to  the  purchase  of  lands  in  the  state,  are  placed  on 
the  same  footing  as  corporations  of  the  State  of  Pennsyl- 
vania ;  and  the  Supreme  Court  of  that  state,  in  the  case  of 
Leazure  v.  Hillegas,  7  Binney,  318,  as  to  the  right  of  the 
Bank  of  North  America  to  purchase,  hold,  and  convey  the 
lands  in  question,  held,  "  that  the  right  of  a  corporation,  in 
this  respect,  was  like  an  alien,  who  has  power  to  take,  but 
not  to  hold  lands :  and  that  although  the  land  thus  held  by 
an  alien,  may  be  subject  to  forfeiture  after  office  found,  yet 
until  some  act  is  done  by  the  government,  according  to  its 
own  laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien, 
who  may  convey  it  to  a  purchaser;  but  he  can  convey  no 
estate  which  is  not  defeasible  by  the  commonwealth.''  And 
this  doctrine  was  sanctioned  by  the  Supreme  Court  of  the 
United  States,  in  the  case  of  JRunyan  y.  the  Lessee  of  Coster, 
et  al.,  14  Peters,  131. 
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In  Michigan  no  law  or  policy  of  the  State  ia  shown,  whidi 
prohibits  corporations  from  pur(diasing  lands  in  the  State,  and 
it  is  presumed  that  no  snch  law,  as  in  the  State  of  Pennsjl- 
yaaia,  exists  in  Michigan.  It  would  seem,  therefore,  that  the 
corporation  of  another  State,  as  the  Farmers'  Loan  and  Trust 
Company,  which  by  its  charter  is  authorised  to  loan  money 
on  mortgages,  may  take  a  mortgage  on  lands  in  Michigan, 
there  being  no  prohibitory  law  or  policy  of  that  State  on  the 
sabject.  And  if  such  a  security  may  be  taken  legally,  it  may 
be  made  available  in  the  ordinary  legal  mode  in  such  cases. 

It  would  seem  that  the  principle  which  apphes  to  aliens,  in 
regard  to  the  purchase  of  lands,  should  more  strongly  apply 
to  corporations.  They  are  constituted  by  associations  of  citi- 
sens,  who,  for  the  convenience  of  business,  assume  a  name 
which,  under  the  sanction  of  law,  is  binding  on  the  individuals 
concerned.  This  artificial  being,  to  use  technical  language, 
possesses  all  the  qualities  of  a  natural  person,  so  far  as 
regards  the  object  of  the  corporation.  And  that  such  a  legal 
organization,  having  the  right  to  loan  money  on  mortgages, 
without  restriction  of  territory,  should  have  a  right  to  take 
mortgages  wherever  its  loans  are  made,  would  seem  to  be  a 
matter  of  course.  And  this  may  be  safely  assumed,  where 
there  is  no  prohibition.  And  where  there  are  no  laws  of 
escheat,  it  may  well  be  doubted,  whether  the  land  may  not  be 
conveyed  to  a  purchaser,  by  the  corporation,  by  an  indefeasi- 
ble title. 

The  argument  is  not  used  beyond  the  necessity  of  convert- 
ing the  mortgaged  estate  into  money,  to  satisfy  the  debt. 
This  would  carry  out  the  transaction  at  the  loan  by  both  par- 
ties, and  thus  far,  we  think,  may  be  legally  done,  subject  to 
the  comity  of  the  State.  This  is  no  more  the  exercise  of 
corporate  powers,  than  in  bringing  a  suit  and  by  due  process 
securing  the  fruits  of  the  judgment. 

But  it  is  contended  that  the  decree,  on  the  equity  side  of 
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the  court,  for  the  foreclosure  of  the  mortgage  and  sale  of  the 
premises,  is  a  nullity,  the  court  having  no  jurisdiction. 

In  the  case  o{  Sheldon  etoLr,  SiU^  8  How.  448,  the  court  held 
that  where  the  mortgagor,  a  citizen  of  Michigan,  assigned  the 
mortgage  to  a  citizen  of  the  State  of  New  York,  the  court 
could  not  take  jurisdiction  on  a  bill  filed  to  foreclose  the 
mortgage,  as  the  assignment  was  within  the  11th  section  of 
the  judiciary  act,  which  prohibits  the  assignee  from  suing  in 
the  federal  courts  on  an  assigned  instrument,  where  the 
assignor  could  not  sue,  in  the  same  court. 

And  it  is  alleged  that  from  the  face  of  the  proceedings  it 
appears  in  the  case  now  before  us,  that  the  assignor  of  the 
mortgage  was  a  citizen  of  Michigan,  and  therefore  that  his 
assignee  could  not  sue  in  the  Circuit  Court.  And  the  case  of 
Williamson  etoLx.  Bem/j  8  How.  541,  is  cited.  That  was  a 
case  involving  the  right  of  the  Chancellor,  under  the  Acts  of 
New  York,  to  make  an  order,  authorizing  Clark  to  convey  a 
part  of  certain  devised  premises,  in  satisfaction  of  his  debts. 
That  case  turned  upon  a  construction  of  the  acts  referred  to, 
under  the  decisions  of  the  State,  and  the  Supreme  Court  held 
the  Chancellor  had  not  the  power.  That  decision,  therefore, 
can  have  no  direct  application  to  the  case  under  consideration. 
Mr.  Justice  Wayne,  in  giving  the  opinion  of  the  Court,  referred 
to  the  decisions  of  the  State,  very  properly,  as  having  a 
bearing  on  the  case ;  but  it  is  supposed  that  some  of  those 
decisions  have  gone  too  far,  in  permitting  a  record  to  be  con- 
tradicted on  the  question  of  jurisdiction. 

There  can  be  no  doubt,  however,  that  where  the  party  had 
no  regular  notice,  against  whom  the  judgment  or  decree  was 
entered,  and  there  was  no  waiver  of  notice,  by  an  appearance, 
that  the  judgment  may  be  treated  as  a  nullity.  But  it  by  no 
means  follows,  that  where  a  judgment  is  erroneous,  and  might 
be  reversed  on  a  writ  of  error,  that  it  can  be  so  treated. 

It  is  a  matter  in  this  case  of  some  nicety,  as  in  all  others, 
where  the  question  arises,  between  what  is  void  and  what  is 


JUNE  TERM,  1858. 9 

The  Faimen'  Loftn  and  TruBt  Gompanj  of  N.  T.  v,  Douglass  MoKinnoj. 

y<ndable,  by  an  appropriate  procedure.  The  principal  diffi- 
culty arises  from  a  want  of  precision  in  the  language  of 
Judges  who  have  acted  on  this  question,  where  a  judgment  is 
brought  collaterally  before  the  court.  In  such  a  case  there 
can  be  no  doubt,  if  from  the  record  it  appears  the  defendant 
had  no  notice,  the  judgment  entered  against  him  is  absolutely 
void. 

The  jurisdiction  must  always  appear  in  the  proceedings  of 
inferior  courts  where  jurisdiction  is  limited ;  but  the  jurisdic- 
tion will  be  presumed,  in  a  case  before  a  court,  where  juris- 
diction is  general.  It  is  true  that  the  Circuit  Court  of  the 
United  States  exercises  a  limited  jurisdiction,  but  still,  it  haa 
been  held  by  the  Supreme  Court,  that  it  is  not  an  inferior 
court,  in  the  above  sense,  so  as  to  make  void  its  judgments, 
for  want  of  jurisdiction,  though  they  may  be  reversible. 

In  the  case  of  Kempe^s  Lessee  v.  Kenriedy  et  a2.,  5  Cranch 
178,  Chief  Justice  Marshall  said— ''The  Courts  of  the  United 
States  are  all  of  limited  jurisdiction,  and  their  proceedings 
are  erroneous,  if  the  jurisdiction  be  not  shown  upon  them. 
Judgments  rendered  in  such  cases  may  certainly  be  reversed, 
but  this  Court  is  not  prepared  to  say  that  they  are  absolute 
nullities,  which  may  be  totally  disregarded."  And  in  the  case 
of  the  United  States  v.  Naursej  9  Peters  28,  the  Chief  Justice 
says — ^  It  is  a  rule  to  which  no  exception  is  recollected,  that 
the  judgment  of  a  Court  of  competent  jurisdiction,  while 
unreversed,  concludes  the  subject  matter  as  between  the  same 
parties." 

In  Vocrhees  v.  the  Bank  of  the  United  States^  10  Peters 
449,  the  Court  say,  "The  errors  of  the  Court,  however 
apparent,  can  be  examined  only  by  an  appellate  power."  And 
they  say,  "The  line  which  separates  error  in  judgment  from 
the  usurpation  of  pewer  is  very  definite;  and  is  precisely  that 
which  denotes  the  cases  where  a  judgment  or  decree  is  rever- 
sible only  by  an  appellate  court,  or  maybe  declared  a  nullity 
collaterally,  when  it  is  offered  in  evidence  in  an  action  con- 
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ceming  the  matter  adjudicated,  or  purporting  to  have  been 
80.  In  the  one  case,  it  is  a  record  importing  absolute  verity; 
in  the  other^  mere  waste  paper." 

In  Simm$  and  Wise  v.  Slaeum,  3  Cranch  300,  the  Court  say, 
*^The  judgments  of  a  Court  of  competent  jurisdiction,  though 
obtained  by  fraud,  bayeneyer  been  considered  absolutely  void." 

In  the  case  of  McCormick  v.  Sullivanty  10  Wheaton  192,  it 
is  said,  ^'  The  reason  assigned  by  the  replication,  why  that 
decree  cannot  operate  as  a  bar,  is  that  the  proceedings  in  that 
suit  do  not  show  that  the  parties  to  it,  plaintiffs  and  defend* 
ants,  were  citizens  of  different  States,  and  that,  consequently, 
the  suit  was  coram  nanjiuUce^  and  the  decree  void.  But  this 
reason,"  the  court  say,  "proceeds  upon  an  incorrect  view  of  the 
character  and  jurisdiction  of  the  indferior  courts  of  the  United 
States.  They  are  all  of  limited  jurisdiction;  but  they  are  not 
on  that  account,  inferior  courts,  in  the  technical  sense  of 
those  words,  whose  judgments,  taken  alone,  are  to  be  disre- 
garded. If  the  jurisdiction  be  not  alleged  in  the  proceedings^ 
their  judgments  and  decrees  are  erroneous,  and  may,  upon  a 
writ  of  error,  or  appeal,  be  reversed  for  that  cause.  But  they 
are  not  absolute  nullities." 

The  above  cases  would  seem  to  be  conclusive  on  this  point 
If  all  judgments  in  the  federal  circuit  courts  were  to  be  held 
as  nullities,  where  the  jurisdiction  is  not  alleged,  no  one  can 
tell  the  extent  of  mischief  which  might  result.  If  they  are 
nullities,  no  titles  under  such  judgments,  or  other  rights, 
would  be  available.  A  want  of  the  proper  allegation  of  citi- 
zenship of  the  parties,  is  often  the  result  of  inattention,  in 
cases  where  no  defences  are  made.  The  decisions  above 
stated,  are  wise,  as  they  protect  substantial  interests  from  a 
mere  technicality. 

Where  the  citizenship  of  the  parties  is  not  averred  in  the 
pleading,  there  is  a  want  of  jurisdiction  as  palpably  as 
the  face  of  the  papers  can  present.  Ko  presumption  can  be 
drawn  to  supply  the  want  of  this  averment.   A  court  of  errors 
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on  a  writ  of  error,  would  necessarily  reyerse  for  want  of 
jurisdiction  in  such  a  case.  And  if,  as  the  counsel  allege,  it 
does  appear  that  the  assignment  of  the  mortgage  in  the  case 
under  consideration,  was  made  by  a  citizen  of  Michigan,  that 
cannot  affect  the  character  of  the  decree.  It  may  be  reversed 
on  ^rror  or  appeal,  but  the  judgment  is  not  a  nullity. 

The  judgment  of  the  Circuit  Court  may  be  treated  as  a 
nullity,  when  the  party,  against  whom  the  judgment  or  decree 
was  entered,  had  no  notice  of  the  suit.  But  the  judgment  or 
decree  cannot  be  so  treated  when  the  parties  are  before  the 
Court,  on  account  of  any  omission  or  error  on  the  face  of  the 
proceedings.  This  would  seem  to  be  the  true  distinction  in 
such  cases.  If  the  proceedings  could  be  examined,  to  ascer- 
tain when  an  error  had  intervened  which  would  be  fatal  to 
the  jurisdiction,  all  judgments  would  be  declared  a  nullity, 
which  might  be  reversed,  for  want  of  jurisdiction,  on  a  writ 
of  error  or  on  appeal.  No  Court  can  sanction  such  a  princi- 
ple of  judicial  action. 

For  the  reasons  above  stated,  the  motion  for  a  new  trial  is 
OTerruled,  and  judgment  must  be  entered  in  the  case. 


AucB  Fbaseb  v.  Charlbs  Wbllbb  ST  AL. 

The  ancient  forms  of  the  action  of  ejectment  having  been  modi^ed  by 
the  statute  of  Michigan,  and  a  new  mode  provided,  that  mode  must  be 
puraned. 

Special  pleas  in  this  mode  are  not  allowed.  A  demurrer,  on  this  ground, 
must  be  sustained  to  a  special  plea.  The  statute  gives  a  second  trial,  as  a 
matter  of  course,  if  the  motion  be  made  to  set  aside  the  first  judgment 
within  three  years. 

A  new  trial  thus  granted,  whioh  vaoatee  the  judgment,  the  party  cannot 
bring  a  new  suit  in  this  Court.  Having  sought  the  speoial  remedy  under 
the  statute,  in  the  State  Court,  he  cannot  abandon  it. 

Mr. ,  for  plaintiJBT. 

Mr.  Hawkins  for  defendant. 
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OPINION  OF  THB  COURT. 

This  is  an  action  of  ejectment.  In  addition  to  the  general 
issue,  Weller,  the  defendant,  pleaded  that  the  grantor  of  the 
plaintiff  had  heretofore  instituted  an  action  of  ejectment 
against  the  defendant  for  the  same  premises,  in  which  a  trial 
was  had,  and  a  judgment  rendered  for  the  defendant  in  the 
State  Court. 

To  this  plea  the  plaintiff  replied,  that  the  said  judgment 
had  been  set  aside  and  a  new  trial  granted. 

The  defendant  demurred  to  this  replication;  and  assigned 
as  cause  of  demurrer,  that  the  revised  statutes  of  1846 
abolished  the  ancient  forms  in  the  action  of  ejectment,'  and 
authorized  a  statutory  action;  and  that  by  section  85  it  i8 
declared  that  the  judgment  in  the  action  should  be  conclusive. 
But  that  the  86th  section  authorized  the  Court  to  grant  a  new 
trial,  under  certain  circumstances,  and  declared  that  not  more 
than  two  new  trials  shall  be  granted. 

The  statute  provides  that  the  defendant,  in  the  action  of 
ejectment,  may  demur,  or  plead  the  general  issue  and  give 
special  matter  in  evidence.  No  special  pleas,  therefore,  can 
be  allowed.   The  demurrer  to  the  plea  is,  therefore,  sustained. 

The  Court  intimated  that  the  special  remedy  given  by  the 
statute  must  be  pursued.  The  first  judgment  in  ejectment  is 
final,  unless  within  three  years  a  motion  is  made  to  set  aside 
the  judgment,  and  the  costs  of  the  first  trial  are  paid.  This 
motion  was  made  within  the  time  limited,  and  the  costs  were 
paid,  so  that  the  judgment  was  vacated,  under  the  statute.  - 

And  the  question  arises  whether  under  such  circumstances, 
the  suit  may  be  brought  in  this  Court.  If  the  first  judgment 
had  not  been  set  aside,  under  the  statute,  it  would  have  been 
final.  It  was  set  aside  without  cause,  on  the  motion  being 
made  within  the  time  limited.  The  judgment  was  vacated 
under  the  statute,  which  was  a  part  of  the  proceeding 
authorized ;  this  being  done,  the  party  is  not  At  liberty  to 
resort  to  this  tribunal.    It  would  be  a  firaud  upon  the  law. 
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For  anght  that  appears,  the  first  judgment  could  not 
have  been  set  aside,  except  under  the  provisions  of 
the  statute.  This  remedy  having  been  claimed  under  the 
statute,  the  party  is  bound  to  go  on  with  another  trial.  Hav- 
ing set  aside  the  bar  to  another  suit,  he  does  so,  under  an 
obligation  to  pursue  the  special  remedy  under  the  statute. 
He  cannot  claim  the  remedy  in  part,  to  his  advantage,  and 
then  abandon  it  to  the  injury  of  the  other  party. 


Matthews  v.  Ltall. 

The  defendant  being  an  alien,  and  being  sued  before  the  State 
Court  of  Oakland  County,  filed  a  petition  at  the  first  term  to 
remove  the  cause  into  the  Circuit  Court  of  the  United  States. 
Bond  was  given,  to  which  there  was  no  objection,  and  it 
appeared  that  the  matter  in  dispute  exceeded  the  sum  of  five 
hundred  dollars.  . 

The  State  Court  refused  to  permit  the  removal.  This 
Court  held,  that  the  requisites  of  the  Act  of  Congress  having 
been  complied  with  in  this  case,  the  State  Court  had  no  right 
to  deny  the  removal.  The  law  declares,  that,  under  such 
circumstances,  the  State  Court  shall  proceed  no  further  in  the 
case.  And  the  Supreme  Court  have  held,  that  all  subsequent 
proceedings  in  the  State  Court  are  coram  nan  yudice*  16 
Peters  101. 

But  in  this  case,  the  complainant  dismissed  his  bill.  This 
we  su]^ose  he  had  a  right  to  do,  whether  the  cause  be  con- 
sidered in  the  State  Court,  or  in  this  Court. 


S[STCHUM  V.  Dkigos  &  Cabgill. 

A  demurrer,^  a  bill  praying  an  injanoUon,  must  be  decided,  before  a 
motion  for  tbe  iigonotion  ean  be  heard. 
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A  defeotive  allegation  of  citiiensMp  is  a  good  ground  of  demurrer. 
The  Court  gave  leaye  to  amend  the  bill,  and  also  time  to  the  defendant 
to  put  in  a  yoluntary  answer,  and  file  affidavits. 

Mr.  CampbeU  for  complainant. 
Mr.  Davidsan  for  defendant. 

OPINION  OP  THE  COUJIT. 

This  is  a  bill  praying  an  injunction,  to  which  a  demurrer 
was  filed.  The  demurrer  of  course  must  be  decided,  before 
a  motion  for  the  injunction  can  be  heard. 

There  is  no  sufficient  ayerment  of  the  citizenship  of  the 
complainant,  and  this  being  apparent  on  the  face  of  the  bill, 
the  demurrer  is  sustained.  Leaye  was  giyen  to  amend  the 
bill.       . 

The  Court  gaye  time  to  the  defendant  to  putin  ayoluntary 
answer,  and  to  file  affidayits. 


Halsey  v.  Hurd  et  al. 

A  plea  in  abatement  is  not  a  waiver  of  process.  The  plea  may  be 
abandoned,  and  a  motion  to  quash  the  writ  for  a  defectiye  serrice,  may  be 
sabstituted.  Where  there  has  been  no  personal  serrice,  the  requisites  of 
the  statute  which  are  in  place  of  it,  must  be  strictly  complied  with. 

Messrs.  Howard  and  WendcUl  for  plaintiff. 
Mr.  Frazer  for  defendant.  \ 

OPINION  OF  THE  COURT. 

A  motion  is  made  to  set  aside  the  process  in  this  case,  on 
the  ground  that  it  has  not  been  properly  seryed. 

The  endorsement  on  the  writ  is  "  copy  left  at  defendant's 
place  of  business."  The  law  requires,  personal  service  or  a 
copy  left  ^^at  defendant's  usual  place  of  abode."    A  plea  to 
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this  effect  being  filed,  it  is  abandoned,  and  the  motion  is 
Bnbstituted. 

It  is  objected,  diat  defendant  by  filing  the  plea  appeared  in 
the  case,  and  that  he  cannot,  under  such  circumstances, 
abandon  the  plea.  But  the  Court  held,  that  a  plea  in  abate- 
ment by  the  party  is  not  an  appearance  which  constitutes  a 
waiver  of  process,  and  also  that  the  service  was  defective* 
Where  a  personal  service  of  process  is  not  made,  the  requi- 
sites of  the  statute  substituted  for  it,  must  be  strictly  com- 
plied with.  The  copy  should  have  been  left  at  the  residence 
of  the  defendant,  and  not  at  his  place  of  business. 


Ltell  v.  Maynard. 

A  certified  copy  of  a  patent,  by  the  Recorder  of  a  county,  is  not  eTi- 
dence,  as  the  law  does  not  require  the  patent  to  be  recorded  in  the  county. 

Davidson  and  Halbrook  for  plaintiff. 
Campbell^  Sdtakins  and  Morgan  for  defendant. 


OPINION  OP  THE  COURT. 

This  is  an  action  of  ejectment.  To  sustain  the  right  of  the 
plaintiff,  a  certified  copy  of  the  patent  was  offered  for  the 
land  in  controversy,  which  was  objected  to,  as  the  law  did 
not  require  patents  emanating  from  the  general  government 
to  be  recorded. 

The  Court  held  that  the  copy  was  not  evidence  certified  by 
the  recorder  of  a  county,  as  there  was  no  law  requiring  the 
patent  to  be  recorded  in  the  county,  or  declaring  that  such  a 
copy  should  be  evidence.  Patents  are  recorded  in  ^the 
general  land  office,  and  a  certified  copy  from  that  office  is 
evidence. 
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John  Wilkinson  bt  al.  v.  Charter  Talk  bt  al. 

The  Coarts  of  the  United  States  can  take  jnriadietion,  where  propecty 
has  been  fraudulently  conveyed  to  defeat  creditors,  and  proceed  under  a  State 
statute,  where  a  judgment  has  been  obtained,  and  execution  has  been 
returned  no  property. 

And  this  proceeding  may  be  had  where  the  judgment  was  entered,  and 
ezeoution  issued,  in  the  State  Court. 

And  the  same  proceeding  may  be  had  in  the  State  Court,  on  a  judgment 
obtained  in  this  Court. 

Under  the  statute,  judgment  and  execution  are  required.  Many  authori- 
Ues  require  this  on  general  principles. 

But  execution  can  ncTcr  be  required,  on  general  principles,  where  at  law 
the  property  cannot  be  reached. 

A  proceeding  in  a  State  Court  by  attachment,  where  a  garnishee  b  sum* 
moned,  cannot  be  set  up  in  bar  or  abatement  to  a  creditor's  bill. 

Under  a  statute  of  Michigan,  the  procedure  against  a  garnishee  takes 
place  after  judgment  against  the  defendant. 

Until  this,  the  procedure  against  the  garnishee,  under  the  statute  of 
Michigan,  is  not  a  suit. 

Partners  cannot  distribute  among  themselyes  any  part  of  the  stock  in 
trade,  to  the  prejudice  of  creditors.  But  when  a  distribution  is  made  with 
the  assent  of  the  creditors,  the  act  is  not  fraudulent. 


WeUs  and  Cook  for  complainant. 
Campbell  for  defendant. 


OPINION  OP  THB  OOURT. 

This  is  in  effect  a  creditor's  bill.  A  judgment  was  obtained 
in  the  State  Court  of  Michigan,  for  a  sum  exceeding  five 
hundred  dollars.  An  execution  was  issued,  which  was 
returned,  no  property  real  or  personal  to  be  found.  And  the 
complainants  allege  that  the  defendants  have  conveyed  their 
property  so  that  it  cannot  be  reached  by  an  execution.  The 
bill  asks  a  discovery  and  relief. 

The  defendants  -  admit  the  obtainment  of  the  judgment. 
The'y  have  no  knowledge  of  the  issuing  of  the  execution  or 
of  tiie  alleged  proceedings  thereon.    They  admit  the  judg- 
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ment  remuns  unsatisfied.  Defendant  Bronson  believes  Yale 
&  Atherton  have  no  property,  real  or  personal.  He  admits 
that  the  27tli  of  Noyember,  1849,  thej  assigned  to  him  all 
the  notes  and  acconnts  then  due  to  them  as  the  firm  of  Ches- 
ter Yale  &;  Co.,  and  all  moneys  on  hand,  and  stores  not  yet 
in  possession,  upon  trust  to  pay  creditors,  &c.  And  he 
denies  that  the  assignment  was  colorable  or  fraudulent,  but 
that  it  was  made  and  received  in  good  faith. 

Bronson  denies  that  the  property  is  held,  as  charged,  in 
trust  for  Yale  k  Atherton,  except  the  payment  of  two  hun- 
dred dollars  to  Yale.  He  alleges,  that  at  the  time  defendant 
received  said  assignment,  W.  A.  Cook  was  present  as  counsel  for 
complainants,  and  defendant  understood  he  was  acting  for 
them,  and  he  expressed  his  entire  assent  to  the  same. 

That  the  debts  stated  in  said  list  as  owing  by  Yale  k 
Atherton,  to  Rathbum  &  Co.,  and  to  Jewit  &  Root,  were  paid 
prior  to  the  assignment;  and  he  has  since  ascertained  that  the 
debt  to  Pratt  &  Co.,  is  9^30.75.  Defendant  has  collected  of 
the  demands  assigned  about  (500,  and  has  paid  to  Yale  9100, 
and  to  the  creditors  of  Yale  &  Atherton  (129  before  injunc- 
tion, and  the  balance  remains  in  his  hands,  out  of  which  he 
daims  to  retain  a  compensation  for  his  services  and  expenses. 

That  of  the  sum  so  paid  to  creditors,  (15  was  to  complain- 
ant, to  apply  on  the  debt  for  which  said  judgment  was  ren^ 
dered.  That  some  weeks  before  such  payment,  defendant 
exhibited  to  said  complainant,  William  Wilkinson,  said 
assignment  and  schedules,  and  fully  explained  the  same,  and 
he  expressed  his  concurrence  therein;  and  the  (l^  were  paid 
to  him  at  his  particular  request.  That  after  this,  and  the 
previous  assent  through  Cook,  it  is  insisted  the  complainants 
have  no  right  to  disaffirm  the  same. 

That  16th  April,  1850,  complainants  garnisheed  defendant 

Bronson  in  the  suit  in  which  judgment  was  rendered.     That 

said  proceedings  are  still  pending  in  the  County  State  Court, 

involving  the  same  matters,  as  in  this  suit  which  remain  unde- 

2a. 


18  MIOHIGAK. 


John  WilkinBon  et  »1.  v.  Chester  Tale  et  al. 


termined;  defendant  therefore  inaists  that  compkinants  haTO 
not  exhausted  their  remedy  at  law,  &;c« 

The  first  question  made  is,  whether  the  Court  can  take 
jurisdiction  in  the  case.  In  Lanmon  et  al  v.  Clarky  4  McLean 
18,  it  was  held,  a  creditor's  bill  could  be  filed  in  this  Court. 
The  judgment  in  that  case  was  rendered  in  this  Court;  but  on 
the  same  principle,  relief  may  be  given,  where  the  judgment 
was  given  in  a  State  Court.  Under  the  Statute  of  Michigan, 
the  judgment  must  be  shown,  and  the  return  of  the  execution, 
of  no  property,  as  a  basis  for  proceedings ;  and  it  cannot  be 
material  whether  such  judgment  and  execution  be  shown  in 
the  Federal  or  State  Court.  The  facts  are  sufficiently  estab- 
lished by  the  record  of  either  court.  And  we  suppose  a  State 
Court  could  proceed  in  the  same  manner  on  a  judgment  and 
execution  in  the  Federal  Court.  The  basis  of  the  procedure 
10  the  fraud  alleged,  or  trust,  which  can  only  be  reached 
effectually  in  a  Court  of  Chancery. 

A  deposition  was  offered  and  objected  to,  because  it  does 
npt  appear  by  whom  the  deposition  was  written,  or  by 
what  means  it  came  into  the  hands  of  the  Clerk. 

When  a  deposition  is  taken,  under  the  Act  of  Congress,  in 
the  absence  of  the  other  party,  and  without  notice,  great 
strictness  is  required.  It  must  appear  that  the  deponent,  or 
the  Magistrate  before  whom  it  was  taken,  wrote  the  deposi- 
tion ;  but  the  case  before  us,  was,  where  the  deposition  was 
taken  under  a  rule  of  Court,  as  in  State  practice,  and  not 
under  the  Act  of  Congress,  the  same  degree  of  strictness  is 
not,  therefore,  required.  We  think,  that  prima  facUj  the 
deposition  may  be  received,  subject  to  any  proof  showing 
unfairness  or  fraud.  It  is  insisted  that  the  proceeding  against 
Bronson,  as  garnishee,  is  a  bar  to  this  procedure. 

By  the  Act  of  Michigan  of  the  28th  of  March,  1849,  in 
die  13  Sec,  it  is  provided,  that  in  any  action  before  a  Jus* 
tice  of  the  Peace,  &c.,  if  the  plaintiff  or  his  agent  shall  make 
affidavit  that  he  has  good  reason  to  believe,  and  does  believe^ 
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tlist  any  one  has  money  or  effects  in  his  hands,  or  under  his 
control,  or  that  such  person  is  in  debt  to  such  defendant,  the 
Justice  shall  issue  a  summons,  and  require  such  person  to 
answer  under  oath,  the  matters  alleged  in  the  affidavit ;  and 
from  the  service  of  such  summons  on  the  garnishee,  he  shall 
he  liable  for  the  effects  of  the  defendant  in  his  hands.  And 
it  is  declared  that  from  the  service  of  a  summons,  the  suit 
against  the  garnishee  shall  be  deemed  as  commenced.  After 
the  examination  of  the  garnishee,  the  cause  as  to  him,  shall 
be  continued  until  the  final  judgment  against  defendant. 

After  the  final  judgment,  the  justice,  on  request,  shall  issue 
a  summons  against  the  garnishee,  to  show  cause  why  a  judg- 
ment should  not  be  rendered  against  him.  And  the  plaintiff 
may  declare  against  him  in  trover.  And  the  20th  Section 
provides,  that  no  suit  shall  be  maintained  or  recovery  had  by 
such  plaintiff  against  the  garnishee  for  the  amount  of  money 
Bwom  to,  proved  or  admitted  to  be  due  from  such  garnishee 
to  defendant,  or  for  the  property  or  value  thereof,  while  the 
original  suit  is  pending. 

Although  the  statute  declares  the  suit  shall  be  considered 
as  pending,  from  the  time  the  garnishee  is  summoned,  yet,  it 
is  clear,  that  until  after  the  judgment  in  the  original  case  is 
obtained,  according  to  the  20th  Section,  no  suit  can  be  main- 
tained against  him.  The  first  proceeding,  therefore,  against 
the  garnishee,  must  be  regarded  in  the  light  of  a  witness, 
except  that  from  the  time  he  is  first  summoned,  he  is  held 
liable  for  the  assets  in  his  hands.  Until  after  the  judgment, 
the  procedure  against  the  garnishee  cannot  be  considered  as 
a  suit  pending,  which  can  be  set  up  in  abatement  of  the  pres- 
ent biU. 

The  next  inquiry  is,  whether  the  assignment  was  void  as 
against  creditors. 

In  the  case  of  Fox  ei  aly  v.  WilliB  et  al.  1  Michigan  Rep. 
321,  it  was  held,  '^  That  a  deed  fraudulent  as  to  creditors,  is 
not  void  but  voidable ;  and  can  be  avoided  only  by  a  judgment 
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creditor,  or  one  claiming  under  him,  who  has  taken  out  exe- 
cution, and  levied  on  the  property  fraudulently  conveyed.'* 
"Where  a  debtor  conveyed  property  in  trust  for  creditors, 
which  conveyance  was  fraudulent  as  to  creditors,  and  after- 
wards gave  a  mortgage  on  a  part  of  the  same  property  to  & 
creditor,  who  was  aware  of  the  previous  conveyance,  for  tho 
payment  of  a  judgment  the  creditor  had  against  him,  it  waa 
held  that  the  mortgagee,  though  a  judgment  creditor,  inas- 
much as  he  had  not  taken  out  execution  on  his  judgment,  and 
levied  on  the  land  fraudulently  conveyed,  could  not  call  in 
question  the  validity  of  the  prior  conveyance ;  and  that  he 
was  not  protected  against  it  as  a  purchaser  for  a  valuable 
consideration."  2  John.  Ch.  189 ;  10  Pick.  413 ;  2  Kent's 
Com.  583;  4  John.  Ch.  629 ;  11  Wheat.  78 ;  4  John.  Ch.  672. 

The  above  cases  are  ruled,  or  some  of  them,  upon  the 
ground  that  judgment  and  execution  are  essential,  before  the 
party  can  ask  relief  in  a  Court  of  Chancery.  But  in  the  case 
of  Hodden  v.  Spader^  20  John.  569,  it  was  held,  that  this 
doctrine  is  not  sustainable.  That  in  case  of  stocks  and  other 
property  which  cannot  be  reached  by  execution,  a  judgment 
and  execution  are  not  necessary.  This  is  undoubtedly  the 
reasonable  doctrine,  and  it  is  applicable  to  all  cases  of  trusts, 
where  a  proceeding  at  law  cannot  reach  the  property. 

In  the  answer  of  Bronson,  he  says,  that  he  fully  explained 
to  the  Wilkinsons  the  nature  of  the  assignment,  as  to  the 
amount  reserved  for  Yale ;  and  the  receipt  for  $15  shows  it 
was  received,  as  a  part  of  the  dividend.  Received  February 
15th,  1850,  of  H.  0.  Bronson,  fifteen  dollars  to  apply  on 
demand  against  Yale  &  Co.,  signed  Wilkinson  &  Co. 

Choate,  a  witness,  states,  that  before  the  assignment  was 
made,  he  told  Mr.  Cook,  counsel  for  the  plaintiffs,  that  Ches- 
ter Yale,  o^e  of  the  partners,  was  to  be  preferred  as  a 
creditor  of  about  two  hundred  dollars,  in  consequence  of  his 
having  paid  more  capital  than  his  partners,  Atherton  &  Co., 
when  he  expressed  himself   gratified  with  the  arrangement 
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Samuel  Higby,  says,  that  fifty  dollars  were  paid  to  Mr. 
Cook,  with  the  understanding  that  it  should  be  considered  a 
part  of  the  assets,  and  should  be  included  in  any  dividends 
that  should  be  made  to  said  complainants. 

Austin  Blair,  of  counsel  for  defendants,  explained  to  Cook 
the  nature  of  the  assignment  agreed  upon.  Witness  waived 
the  injunction  as  to  the  payment  of  the  fifty  dollars,  being 
attorney  in  the  case,  on  the  declaration  of  Mr.  Cook,  that  if 
lie  would  do  so,  he  would  receive  it,  as  from  the  assignee,  and 
would  account  for  it  out  of  the  dividend  they  should  be 
entitled  to  receive. 

It  is  true,  the  partnership  funds  invested  cannot  be  with- 
drawn and  distributed  among  the  partners,  so  as  to  equalize 
the  sums  advanced  by  each,  to  the  prejudice  of  the  creditors; 
but  in  this  case  the  distribution  seems  to  have  been  made  with 
the  acquiescence  of  the  complainants  and  their  counsel.  That 
the  complainants  were  fully  apprised  of  the  claims  against 
the  company,  and  of  the  claims  and  property  assigned  to  the 
defendants,  which  they  assented  to,  and  that  they,  through 
their  counsel,  received  certain  sums  in  part  of  the  dividends 
to  be  distributed.  Under  these  circumstances,  we  think  the 
assignment  cannot  be  considered  fraudulent.  The  bill  is 
therefore  dismissed  at  the  costs  of  the  complainant. 


Bekbdict  v.  Matkard  &  Morgan. 

Under  a  rule  of  Coart,  if  the  signature  of  the  parts  to  the  instrument 
on  which  the  action  is  brought,  is  denied  by  plfta,  the  plea  must  be  sworn 
Co,  or  the  signature  is  admitted. 

A  motion  to  make  the  affidavit,  when  the  oause  ie  called  for  trial,  re- 
fitted. 

The  affidavit  should  be  made  at  the  time  the  plea  is  filed. 

The  instrument  being  admitted,  by  the  pleading,  it  may  be  read,  as  it 
appears  upon  its  face. 

Messrs.  Barstow  ^  Lochwoodj  for  plaintiff. 

Messrs.  Hawkins^  Fraser  ^  JErnmanSy  for  defendants. 


MIOfflGAN. 


Benedict  v.  Maynard  A  Morgan. 


OPINION  OF  THE  COURT* 

This  action  is  brought  on  a  covenant  to  pay  money.  On 
the  cause  being  called,  a  motion  was  made  by  defendants  to 
add  an  affidavit,  denying  their  signatures,  which  was  opposed 
by  the  plaintiff's  counsel. 

The  court  overruled  the  motion.  The  affidavit  should  have 
accompanied  the  plea  when  filed.  To  permit  it  now  to  be 
filed,  would  be  a  surprise  on  the  plaintiff;  he  alleges  his  wit- 
nesses, by  whom  the  instrument  can  be  proved,  have  not 
been  summoned,  as  the  execution  of  the  instrument  was  not 
denied. 

The  instrument  being  offered  in  evidence,  objection  to  it 
was  made,  that  there  was  a  variance  between  it  and  the  one 
stated  in  the  declaration,  in  this ;  that  Maynard  in  the  in- 
strument, appears  to  have  signed  it  as  President ;  the  word 
President  appears  to  have  been  stricken  out.  The  oyer  gives 
the  signature  without  the  designation  of  President.  It  was 
also  objected  that  the  instrument  was  drawn  for  several  indi- 
viduals who  have  not  executed  it. 

The  signatures,  as  they  appear  on  the  face  of  the  instru- 
ment, are  admitted  by  the  pleading. 

If  the  defendants  desired  to  take  advantage  of  any  defect 
of  execution,  they  should  have  pleaded  nan  est  factum^  and 
filed,  with  the  plea,  an  affidavit  of  its  truth.  The  word  pre- 
sident being  stricken  out,  the  court  will  presume,  from  the 
admission  of  the  pleading,  that  it  was  so  stricken  out,  at  or 
before  it  was  signed. 

The  plaintiff  proposed  to  read  the  declaration  and  oyer, 
and  not  produce  the  original  instrument ;  but  the  court  said 
it  was  unnecessary:  the  original  instrument  was  admitted  by 
the  pleading,  and  the  instrument  was  truly  set  forth  in  the 
declaration,  and  copy  of  the  instrument  annexed  to  it. 

With  the  assent  of  the  parties,  the  jury  found  a  verdict  for 
99000.    Judgment. 
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Horatio  O.  Waleott «.  John  Almy  and  Wife. 


Ho&ATio  G.  Walcott  V.  John  Almt  and  Wife. 

ConTeyanees  ezecnted,  under  whateyer  pretences,  by  an  indiTidual  in- 
solTent  or  unable  to  pay  his  debta,  will  be  held  prima  facie  Yoid  in  the 
IkABda  of  tbe  grantee  against  ereditors,  especially  when  the  grantee  hM 
knowledge  of  the  Cacts. 

Where  the  consideration  passed  from  the  grantor  to  the  grantee,  with 
the  yiew  of  coTcring  the  property,  by  a  conTcyance  to  the  wife  of  the 
grantor,  it  is  a  strong  circumstance  to  show  firand. 

Messrs.  Davidson  ^  Solbrook,  for  complainaiits. 
Mr.  T.  B.  Churchy  for  defendants. 


OPINION  OF  THE  COUBT. 

This  is  a  bill  filed  to  aid  an  execution  at  law  which  has 
been  levied  on  certain  property,  charged  to  have  been 
firaadulently  conreyed  to  defeat  the  claims  of  creditors. 

The  proof  clearly  shows  that  at  the  time  the  deed  to  Mrs. 
Morse  was  executed  by  John  Almy,  he  was  in  embarrassed 
circumstances,  and  unable  to  pay  his  debts.  In  addition  to 
the  fact  proved  by  the  witnesses,  the  defendant,  by  his  letters 
to  the  complainant,  admitted  his  insolvency. 

There  can  be  no  doubt  that  a  deed  executed  under  sndi 
circumstances,  known  to  the  grantee,  who  was  the  sister  of 
bis  wife,  on  the  pretence  that  he  was  indebted  to  the  estate  of 
Mr.  Morse,  deceased,  with  the  intent  of  reserving  it  from  the 
grantor's  creditors,  is  void. 

The  consideration  stated  in  the  deeds  to  Mrs.  Almy, 
for  there  were  more  than  one,  was  pidd  by  John  Almy,  and 
he  thereby  became  the  equitable  owner. 

Neither  love  nor  affection,  nor  a  gift,  can  support  a  deed, 
given  fraudulently,  though  a  moneyed  consideration  be  named 
in  it.    1  Story's  Eq.  893,  sec.  858. 

The  conveyance  by  John  Almy  to  Frances  Morse,  was 
fraudulent  and  without  consideration,  as  the  grantor  was  un- 
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able  to  pay  his  debts  at  the  time.  Th0  testimon  j  of  Mrs* 
Lester,  late  Mrs.  Morse,  contradicts  the  facts  stated  in  the 
answer.  The  consideration  of  the  deed  of  Mrs.  Morse  to 
Mrs.  Almj,  thej  being  sisters,  was  for  her  support,  a^d 
money  furnished  b j  John  Almj ;  and  he  collected  the  rents 
for  the  house,  which  he  did  not  occupy,  and  rendered  no  ac- 
count of  the  same.  And  the  defendants  and  Mrs.  Morse 
continued  to  occupy  the  other  house,  from  the  time  the  con- 
yeyance  was  executed. 

Under  the  circumstances,  we  cannot  doubt,  the  conrey- 
ances  were  executed  to  protect  the  property  from  the  claims 
of  Almy's  creditors,  and  that  they  were  fraudulent. 

The  court,  therefore,  order  the  execution  to  issue,  and  so 
much  of  the  property  to  be  sold  as  shall  be  necessary  to  sa- 
tisfy the  judgment  on  which  the  execution  wafi  issued  and 
leyied. 


Mewstbk  v.  Spalding. 

Where  a  record  of  a  jadgtnent  of  a  state  court  is  offered  in  eridenee,  in 
ilie  circuit  court,  sitting  within  the  same  state,  the  certificate  of  the  olerk 
and  seal  of  the  court  is  a  sufficient  authentication. 

Such  an  authentication,  it  is  supposed,  would  be  good  in  the  state  ooorUl 
of  the  same  state ;  and  if  so,  it  is  good  in  this  court. 

The  Judges  of  the  supreme  court  are  presumed  to  know  the  laws  of  the 
respectiTC  states,  as  their  jurisdiction  sxtends  throughout  the  United 
States. 

In  Michigan,  although  imprisonment  for  debt  is  abolished,  jet  where  a 
debtor  acts  fraudulently,  or  is  about  so  to  act,  he  may  be  arrested.  And 
after  such  an  arrest,  the  sheriff,  if  he  permit  him  to  escape,  is  liable  to  aa 
Mtion  for  an  escape. 

And  such  an  action  may  be  brought  in  this  court. 

Messrs.  Frazer  ^  Davidson^  for  the  plaintiff. 
Messrs.  Hawhin  ^  Jocelin^  for  defendants. 
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MewBter  v.  Spalding. 
OPINIOir  OF  THE  COXTBT. 

This  is  an  action  agamst  the  sheriff  of  Washtenaw  county, 
for  an  escape.  A  record  was  offered  in  eridence  of  a  jadg«» 
ment  obtained  in  that  connty,  before  a  state  conrty  against 
the  defendant,  who,  it  is  alleged,  was  in  the  legal  castody  of 
the  sheriff,  and  from  whose  custody  he  was  permitted*  to  es* 
cape ;  for  which  this  action  was  brought. 

The  record  was  objected  to,  because  it  was  only  certified 
under  the  seal  of  the  court,  by  the  clerk,  but  had  not  the 
certificate  of  the  presiding  judge,  that  the  record,  etc.,  ^^  waa 
in  due  form.'' 

By  the  Act  of  Congress,  of  the  26th  of  May,  1790,  it  is 
provided,  '^  that  the  acts  of  the  legislatures  of  the  seyeral 
states  shall  be  authenticated  by  having  the  seal  of  their 
respective  states  afl^ed  thereto ;  that  the  records  and  judicial 
proceedings  of  the  courts  of  any  state,  shall  be  proved  or 
admitted  in  any  other  court  of  the  United  States,  by  the  at* 
testation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that 
the  said  attestation  is  in  due  form." 

It  is  supposed  that  judgments  of  the  state  courts  as  well  as 
its  legislative  action,  are  required  to  have  the  above  authen* 
tication,  when  used  as  evidence  in  another  state.  When  used 
within  the  state,  the  published  statutes  are  evidence,  and  so, 
it  would  seem,  are  the  judgments  regularly  certified  by  the 
clerk  under  the  seal  of  the  court.  It  can  hardly  be  neces- 
sary for  a  state  judge  to  certify  to  another  state  judge,  when 
each  knows  officially  what  is  '^  the  due  form  '*  required.  And 
if  such  a  certificate  of  the  presiding  or  chief  justice  be  not 
necessary  to  make  the  record  evidence  in  a  court  of  the 
state  where  rendered,  the  same  rule  is  applicable  in  this 
court. 

It  has  been  held  by  the  Supreme  Court,  that  as  its  jurisdio- 
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tion  extends  throughout  the  United  States,  the  judges  x>f  that 
court  are  presumed  to  know  the  laws  of  the  respective  states. 
They  require  no  authentication  of  the  laws  of  the  states,  as 
above  provided,  but  act  on  them  from  their  own  knowledge, 
or  from  the  published  statutes.  And  on  the  same  principle, 
thej  take  cognizance  of  the  courts  of  each  state  organised 
under  its  laws,  and  of  the  jurisdictions  they  exercise.  This 
being  the  case,  the  necessity  of  the  certificate  of  the  judge, 
as  to  the  ^^  due  form  "  of  a  state  court  record,  is  not  very 
apparent.  It  would  be  objectionable,  to  those  of  the  profes- 
sion who  look  more  to  form  than  substance.  But,  however 
this  may  be,  we  admit  the  record  objected  to  without  the 
certificate  of  the  judge,  as  it  is  the  record  of  a  court  of  the 
State  of  Michigan. 

It  is  also  objected  that  the  arrest  in  this  case  was  made 
under  a  special  statute  of  the  state,  partaking  to  some  extent, 
of  a  criminal  procedure,  of  which  this  court  cannot  take  juris* 
diction. 

The  procedure  took  place  under  the  Revised  Statutes  of 
1846,  entitled  ^^  an  act  for  the  punishment  of  fraudulent 
debtors."  The  1  Sec.  declares  that  no  person  shall  be  im- 
prisoned for  debt,  except  as  follows.  The  plaintifi*  may  ap- 
ply for  a  warrant  to  arrest  the  defendant,  and  the  warrant 
may  be  issued  on  the  affidavit  of  the  plaintiff  or  some 
other  person,  that  the  debt  is  due,  and  that  the  defendant  is 
'^  about  to  remove  to  defraud  his  creditors,  or  that  he  has 
property  which  he  refuses  to  apply  to  the  payment,  or  that 
he  has  disposed,  or  is  about  to  do  so,  of  his  property  to 
defiraud  his  creditors,  or  that  defendant  fraudulently  incurred 
the  obligation  sued  on ;  and  upon  proof  to  the  satisfaction  of 
the  officer  called  on  to  issue  the  warrant,  he  shall  issue  it/' 

On  the  warrant,  the  defendant  being  arrested  is  brought 
before  the  officer,  where  the  defendant  may  controvert  the 
facts  alleged,  on  which  the  warrant  was  issued.  On  this  ex* 
amination,  if  the  officer  finds  the  allegation  true,  he  may  com- 
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mit  the  defendant,  unless  he  shall  pay  the  debt,  give  Security, 
or  enter  into  bond  to  assign  in  thirty  days  his  property  for  the 
benefit  of  his  creditors,  and  if  committed,  the  defendant  re- 
mains in  custody  until  final  judgment  shall  be  rendered  in 
his  faYor,  or  until  he  has  assigned  his  property  or  obtained 
his  discharge  under  the  insolvent  laws. 

The  commitment  haying  been  made  under  the  above  sta- 
tate,  it  is  charged  the  sheriff  suffered  him  to  escape. 

No  objection  is  perceived  to  the  jurisdiction  of  this  court. 
The  proceeding,  under  the  Statute,  is  not  criminal.  It  gives 
a  remedy  against  a  fraudulent  debtor,  and  in  the  action  now 
before  us,  we  have  to  inquire  whether  the  defendant  in  the 
action  before  the  State  Court,  was  legally  in  custody.  To 
prove  this  the  warrant  must  be  produced,  or  its  loss  must  be 
shown,  to  authorize  secondary  proof  of  its  contents. 

The  warrant  is  not  produced,  and  some  evidence  has  been 
offered  of  its  loss.  The  warrant  was  issued  by  Judge  Lane, 
who,  on  examination,  committed  the  defendant.  Shortly  af- 
ter this,  Judge  Lane  died.  A  copy  of  the  warrant  appears 
to  be  contained  in  the  recognizance  entered  into  by  the  de- 
fendant, to  appear  and  answer  the  allegations  of  fraud;  but 
to  make  this  evidence  the  original  must  be  shovrn  to  have 
been  lost.  A  file  of  the  Judge's  papers,  found  in  his  olSice,  has 
been  examined,  but  the  original  warrant  was  not  found  in  it. 
The  other  papers  of  the  Judge  have  not  been  examined,  and 
this  is  essential  to  the  reception  of  secondary  proof. 

A  non  suit  was  suffered  by  the  plaintiff,  which  the  court, 
on  motion,  set  aside,  on  the  payment  of  costs. 


Pratt  bt  al.  v.  Willard  k  Swebt. 

This  action  was  brought  on  a  promissory  note,  noaffidaritby  defendants, 
denying  their  signatures,  haring  been  filed.  A  question  to  the  court  wM 
made,  whether  the  partnership  of  the  plaintifFs  must  be  proved.  The 
oonrt  held  that  such  proof  was  not  necessary.  The  note  was  giren  to  the 
plaintiffs  as  partners,  and  the  defendants,  by  not  filing  an  affidavit. 
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hATe  admitted  their  signataree,  under  the  rule  of  court,  and  such  admis- 
sion extends  to  the  facte  which  appear  on  the  face  of  the  note.  Therefora 
proof  of  the  partnership  of  plaintifb  is  unnecessarj, 

Mr.  Walkerj  for  plaintiffs. 

Messrs.  Bachu  k  Earhaugh^  for  defendants. 


Uim:Ei>  States  v.  Schuleb. 


The  indictment  charged  the  defendant  with  being  employed  in  "rerno^ 
Ting  from  lands  of  the  United  States,  at  the  mouth  of  the  River  Muske- 
gon, in  the  County  of  Ottawa,  and  District  of  Michigan,  a  large  amount 
of  timber,  to  wit:  one  hundred  thousand  shingles  and  twenty  cords  of 
shingle  bolts." 

L  The  Court  held  this  description  too  yague  and  uncertain.  That  the 
hedlity  of  the  trespass  was  inseparably  connected  with  the  offense,  and 
the  partieular  aeeiion  or  quarter  section  qf  the  I\ibUc  Domain  must  be  tiaied,  m 
0$  to  protect  the  drfendant  /rom  another  trial,  for  the  same  offense,  more  pai^ 
tienlarly  described  aceording  to  the  designations  of  the  public  surrey. 
That  the  question  was  not  one  of  jurisdiction;  but  pertained  to  the  Stato- 
tory  description  of  the  offense. 

n.  That  the  United  States,  as  a  great  land  proprietor,  had  the  public 
lands  officially  surrey ed,  platted  and  designated,  by  fixed  ranges,  town- 
•hips,  sections,  and  quarter  sections.  These  divisions  were  of  record,  and 
notorious,  and  the  defendant  was  entitled  to  such  a  particular  description 
that  he  might  be  apprised  of  what  trespass  he  was  called  upon  to  defend. 
The  mouth  of  Muskegon  might  embrace  more  or  less  of  the  land  of  the 
United  States,  and  comprehend  townships  or  counties.  The  being  "  em* 
ployed  in  removing  timber  from  the  lands  of  the  United  States,"  had  refe- 
rence to  the  well  known  and  legally  designated  parts  of  the  Public  Sniw 
Toy,  by  which  the  National  Domain,  other  than  that  reseryed,  was  pur- 
chased and  sold. 

m.  The  Statute  under  which  the  indictment  was  found,  constitutes  part 
of  the  Land  Law  of  the  United  States,  and  was  designed  for  the  proteo- 
tion  and  the  preserration  of  both  classes  of  the  National  Domain  by  se- 
rere  penalties.  The  term  "other  land"  in  the  Statute,  has  reference  to 
its  surveyed  divisions,  and  contemplates  the  lands  known  and  described 
in  the  public  surveys  as  distinct  from  those  reserved  for  Naval  purposes. 
The  one  was  held  for  a  special  object;  the  other,  by  various  enactments  as 
Trustee  for  subsequent  purchasers. 
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lY.  Thfterm  '^ other  lands"  being  general,  and  the  intention  man!* 
festlj  requiring  a  specific  application,  in  order  to  charge  the  particular  of- 
fense, a  particular  description  was  necessary  as  to  place.  The  general 
language,  « Lands  of  the  United  8tatei|"  not  suAcient^  a«  desoripiiTe  of 
the  offense. 

Y.  The  term  *< timber"  in  the  Statute,  signifies,  the  standing  and  the 
felled  trees  prepared  for  transportation  to  a  Tessel  or  saw-mill,  such  at 
saw  logs,  or  lumber  in  bulk ;  but  does  not  embrace  any  article  mannfWe* 
tnred  ftrom  the  tree,  as  shingles  er  boards.  The  trees  are  those,  the  wood 
of  which  is  generally  need  in  ship  and  house  building. 

YI.  It  is  not  necessary  in  an  indictment  for  remoTal,  to  allege  that  the 
timber  was  remoyed  from  the  land  on  which  it  was  grown  or  from  which  it 
was  cut.    But  it  must  be  stated  that  it  was  remoTed  from  the  land*  of  the  . 
United  States,  specially  described  according  to  the  public  surrey. 

YH.  The  allegation  that  the  defendant  knowingly  committed  the  Mt, 
is  unnecessary. 

Mr.  Sand^  District  Attorney. 

opDaoir  oiPjUDaB  wilkins. 

This  Indictment  contains  two  counts.  The  first  charges 
the  defendant  with  '^  being  employed^''  and  the  second  with 
*^ aiding  and  asmting^^  in  remoying  ^Himber  from  lands  of 
the  United  States." 

The  description  of  the  ofiense  is  in  these  words.  ^^  That 
George  Schuler^  late  of  the  village  of  Muskegon,  in  the 
County  of  Ottawa,  on  the  20th  of  June,  1863,  at  the  mouth 
of  the  river  Muskegon  aforesaidy  was  employed  in  removing 
from  lands  of  the  United  States^  a  large  amount  of  timber ^  to 
wit:  one  hundred  thousand  shingles  and  twenty  cords  of  shinn 
gle  boUsy  the  property  of  the  United  States,  of  the  value  of 
one  thousand  dollars." 

The  description  in  the  second  count,  is  in  the  same  words, 
with  the  exception  as  ^Uo  aiding  and  assisting  in  removing," 
instead  of  being  employed  to  remove. 

The  act  of  Congress  of  March  2d,  1881,  entitled  "an  act 
to  provide  for  the  punishment  of  offenses  committed  in  cut- 
ting, destroying,  or  removing  live-oak  and  other  timber  or  trees 
reserved  for  Naval  purposes" — defines  the  offense  as  follows: 


80  MICHIGAlf. 


United  SUtes  v.  Sohuler. 


"If  any  person  shall  cut,  or  be  employed  in  cutting,  or 
sliall  remove  or  be  employed  in  removing,  or  aid  and  assist  in 
removing  any  live  oak  or  red  cedar  trees,  or  other  timber, 
from  lands  of  the  United  States,  with  intent  to  export,  dis- 
pose of,  use,  or  employ  the  same  in  any  manner  whatsoever, 
other  than  for  the  use  of  the  Navy  of  the  United  States,  the 
person  so  offending,  on  conviction  thereof,  shall,  for  every 
such  offense,  pay  a  fine  not  less  than  triple  the  value  of  the 
tree  or  trees,  or  timber  so  cut,  destroyed,  or  removed,  and 
be  imprisoned  not  exceeding  twelve  months." 

Several  reasons  are  assigned  as  causes  of  demurrer.  We 
will  notice  them  in  the  order  in  which  they  have  been  pre- 
sented in  the  argument. 

1st.  It  is  objected  that  the  offense  is  not  described  in  either 
count  with  sufficient  certainty  and  precision.  This  objection, 
especially,  has  reference  to  the  locality  of  the  trespass.  It  is 
not  charged  that  the  timber  was  removed  from  any  designated 
portion  of  the  public  domain.  The  language  is  general, 
"from  lands  of  the  United  States  at  the  mouth  of  the  River 
Muskegon  aforesaid." 

Where  the  locus  in  qao  is  so  inseparably  connected  with 
the  offense, — ^as  in  this  statutory  trespass  upon  the  public 
lands, — such  a  description  should  be  given,  as  would  certainly 
protect  the  defendant  from  a  second  trial  for  the  same  offense, 
in  which  the  indictment  contained  a  more  particular  descrip- 
tion as  to  township,  range,  section,  or  quarter  section  of  land 
from  which  the  logs  were  actually  removed.  It  is  not  neces- 
sary to  specify  any  of  the  political  divisions  of  the  State, 
merely  as  indicative  of  the  jurisdiction  of  this  Court.  It  is 
sufficient  to  allege,  that  the  trespass  was  committed  within 
the  district. 

Such  an  allegation  is  all  that  is  necessary  in  most  of  the 
cases  triable  in  the  United  States  Court.  But  this  act  of 
Congress,  (being  part  of  the  land  law  of  the  United  States,) 


JUNE  TERM,  1858.  81 

'  United  SUtes  v.  SohuUr. 

in  the  creation  of  this  offense,  had  reference  both  to  the  Na* 
yal  Seserration  and  the  surveyed  lands  of  the  National  Do- 
main, Ufith  the  intenHan  of  preserving  the  timber  on  them  from 
destruction,  by  the  imposition  of  severe  penalties.  And  the 
principal  divisions  and  sub-divisions  of  the  public  surveys, 
bemg  specially  directed  by  Statute,  and  of  public  record  and 
notoriety,  are  unquestionably  intended  by  the  Statutory  lan- 
gnage  ^^  other  lands  of  the  United  States"  in  contradistinction 
to  ^'the  lands  reserved."  The  usual  fiction  of  ^^  breaking 
the  close"  in  actions  or  iudictments,  for  trespass  upon 
lands,  or  the  necessary  description  in  ejectment,  is  not  de« 
signative  of  jurisdiction,  but  essentially  descriptive  of  the 
particular  property  of  the  plaintiff  on  or  concerning  which 
the  offense  has  been  committed.  The  principle  of  the 
fiction  is  applicable  to  the  indictment.  The  United  States 
as  a  great  land  proprietor,  for  their  preservation,  protection, 
and  sale,  has  had  the  public  lands  ofiSciaUy  surveyed,  and  by 
various  agencies  and  functionaries  has  had  platted  off  and  de- 
signated by  fixed  boundaries  and  sections,  the  National  Do- 


A  description,  then,  omitting  the  material  averment  of 
the  particular  division  from  whence  the  timber  was  removed, 
is  too  vague  and  uncertain.  A  removal  from  a  body  of  water, 
is  not  a  removal  from  land.  Such  would  not  answer  in  an 
action  for  civil  damages,  much  less  then,  in  an  indictment, 
which  should  be  specially  descriptive  of  the  offense  charged. 
An  individual  owning  several  parcels  of  land  in  the  same 
township  and  county,  must  specify  in  his  action,  with  distin- 
guishing certainty,  which  one  of  his  farms  has  been  injured 
by  the  trespass  for  which  he  seeks  reparation.  It  would 
not  do,  to  describe  the  same  generally  as  by  county  or  town- 
ships, where  such  description  would  not  specify,  and  where 
specification  was  necessary.  The  mouih  of  a  river  may 
embrace  for  many  miles  land  on  either  side,  and  the  land 
adjacent    may    comprehend   more  townships  than  one,  it 
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Biay  be  more  or  less  extensive,  and  the  lands  on  its  banks 
or  borders  be  raried  as  to  ownership.  In  a  case  then,  so 
seriously  involying  character,  property,  and  personal  liberty, 
the  defendant  is  entitled  to  a  more  specific  accusation.  The 
Biver  Muskegon  may  water,  and  the  County  of  Ottawa  maj 
oomprehend  a  large  extent  of  country,  and  such  avermefnt 
is  no  notice  to  a  defendant,  as  to  what  particular  tract  of  the 
lands  of  the  United  States,  he  is  called  upon  to  defend.  It 
might  as  well  be  ^Hhe  United  States  lands"  in  the  County  of 
Ottawa,  or  the  ^^United  States  lands  in  the  District  of 
Michigan.''  No  doubt,  other  lands  are  held  in  the  County, 
and  at  the  mouth  of  the  Rivei^  by  individual  owners,  and  so 
far,  such  description  might  generally  distinguish  the  govem* 
ment  lands  from  those  entered  at  private  sale.  But  the 
patent  or  deed,  to  an  individual,  of  government  lands,  des* 
cribes  his  purchase  by  the  well  known  returns  of  survey,  and 
the  marks  on  the  ground,  and  that  which  remains  unsold  is  as 
well  known  and  as  easily  ascertained.  The  defendant  there- 
fore should  be  apprised  by  the  indictment  of  the  particular 
subdivision  to  which  the  alleged  offense  attaches.  It  is  not  % 
question  of  jurisdiction  that  the  venue  settles,  but  a  matter 
<^  essential  description. 

A  part  of  the  statutory  definition  of  the  offense :  material 
to  be  proved,  and  therefore  material  to  be  averred. 
1.  Stat,  at  Large^  465.  1.  ChiUy's  PleadingSy  284. 

4.    "     "      "      472.  Catcper,  682. 

6,  ffiOy  401.  8.  ChremUafE.,  12. 

8.  Blackford,  198,  1.  BcMwiny  U.  S.,  vs.  Wtban. 

The  case  of  Wilson  in  Baldwin's  Reports  does  not  conflict 
with  this  view.  The  offense  was  robbing  the  U.  S.  Mail  in 
the  eastern  district  of  Pennsylvania.  Not  necessary  to  prove 
and  therefore  unnecessary  to  aver  particular  locality,  as 
essentially  connected  with  the  crime.  But  here  the  offense  is 
not  the  destruction  or  removal  of  timber  on  wild  land,  not 
merely  the  removal  of  timber,  belonging  to  the  United 
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States,  but  the  destruction  or  removal  of  timber  an  and /rom 
the  lands  of  the  United  States,  and  (with  reference  to  prior 
enactments) /r(>9»  the  surveyed  lands  of  the  United  States. 

n.  But  it  is  urged  by  the  Government,  that  the  description 
of  the  offense  is  of  sufficient  certainty,  because  such  descrip- 
tion is  in  the  very  warda  of  the  statvJte. 

The  words  of  the  statute  are,  ^^emphyed  in  removing  any 
live  oaky  or  red  cedar  trees,  or  other  timber^  from  any  other 
lands  of  the  United  States.'' 

The  limds  of  the  United  States  other  than  those  designated 
and  reserved  for  naval  purposes,  constitute  the  premises  from 
which  the  timber  is  removed,  being  employed  in  which,  com- 
prises the  offense  defined  in  the  statute.  What,  then,  are  the 
essential  words  of  the  statute  ?  Certainly  those  which  signify 
the  ady  such  as  ^'employed  in  removing;"  also  its  specific 
character  ^^other  timber^'  and  also  the  place  where  the  act  was 
done,  viz :  "^m  other  lands'' 

By  following,  then,  the  precise  words  of  the  Statute,  is  the 
offense  so  described  as  to  apprise  the  defendant  with  suffi- 
cient certainty  of  the  particular  matter  with  which  he  is 
charged  ? 

If  so,  the  description  is  sufficient,  being  in  the  words  of  the 
Statute-  But,  if  otherwise,  if  there  be  obscurity  and  uncer- 
tainty, the  description  is  not  sufficient,  although  the  Statute 
is  followed  in  totis  verbis. 

Such  is  the  rule  in  i2th  Wheaton,  in  the  case  of  Gooding, 
the  governing  case.  Mr.  Justice  Story,  who  gave  the  opinion 
of  the  Court,  says : 

'^That  where  an  indictment  follows  the  language  of  the 
creative  Statute,  it  is  as  certain  as  the  Statute,  and  in  general 
such  certainty  is  sufficient;"  but  he  further  remarks,  ''There 
are  cases  where  more  particularity  is  required,  either  from  the 
obvious  intention  of  the  Legislature,  or  from  the  application  of 
knaum  principles  of  law.  Courts  have  thought  such  certainty 
not  unreasonable  or  inconvenient,"  but  ''calculated  to  put  the 
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plea  of  autre  fais  acquit^  or  ecnvid^  fairly  within  the  power 
of  the  defendant/'  "The  course  has  been/'  observes  the 
Court,  "to  leaf e  every  class  of  cases  to  be  decided  very  much 
upon  its  own  peculiar  circumstances." 

The  case  of  Mills,  in  7th  Peters,  does  not  conflict  with  this 
general  rule  and  exception.  And  those  cited  from  McLean, 
Mason  and  Gallison,  would  not  modify,  even  if  considered  in 
conflict. 

This  Court  takes  the  law  from  the  Supreme  Court  of  the 
United  States,  and  if  the  point  in  controversy  has  been  (here 
adjudicated  and  settled,  it  is  unnecessary  to  waste  time  or 
strength  in  protracted  commentary  upon  either  English  or 
State  authorities. 

lia  lex  %cripta  eei^ — ^the  authority  is  conclusive, — 9o  is  the 
law,  and  the  ^^ stare  decisis*'  of  the  Supreme  Court  is  manda- 
tory.    This  case  then  establishes  this  rule,  viz. : — 

That  in  Statutory  ofienses  the  description  of  the  Statute  is 
to  be  followed,  except  where  more  particularity  is  required 
from  its  ^^  obvious  intention^  and  the  amplication  of  known 
principles  of  law.**  Cases  may  arise,— cases  have  arisen, — 
where  it  would  not  be  safe  for  the  pleader  to  follow  the 
Statute;  as  for  instance,  where  the  Statute  uses  general 
terms,  which  manifestly  require  a  specific  application,  in 
order  legally  to  charge  the  particular  ofiense. 

Now,  what  is  the  obvious  intention  of  the  Statute  of  March 
2nd,  1881,  providing  for  the  punishment  of  ofiienses,  commit- 
ted in  cutting,  destroying,  or  removing  live-oak  and  other  ^ 
timber  J  or  trees  reserved  for  Naval  purposes? 

Its  title  and  history  exhibit  its  object. — ^The  provisions  of 
the  prior  Statute,  exclusively  protecting  lands  reserved  from 
sale  for  Naval  purposes,  were  by  this  act  extended  to  other 
lands,  and  measurably  to  other  timber,  than  live-oak  or  red 
cedar.  Protection  and  preseiration  of  the  surveyed  landed 
Dominion  of  the  United  States — ^whether  North  or  South, 
whether  growing  timber  or  not ; — ^preservation  from  spoliation 
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of  the  surveyed  lancb,  and  keeping  them,  as  ordained  by 
Nature,  attradive  to  purchasers,  -vras  the  sole  object  and  spirit 
of  this  amended  and  extended  law.  This  is  obvious  from  the 
oonsideration  that  the  Naval  Reservation  and  the  unsurveyed 
landSy  are  not  defeated  either  to  settlement  or  sale.  Within 
&e  Territorial  limits  of  the  United  States,  and  acquired  by 
treaty  from  the  Indians,  the  unsurveyed  Dominion  await  legis- 
lative action,  the  frurther  fostering  care  of  the  (Government, 
and  the  progress  of  population,  in  order  to  be  appropriately 
redeemed  from  the  obscurity  and  helplessness  of  the  wilder- 


Conceived,  but  not  bom — in  embryo,  but  not  legally  in 
existence,  they  await  the  breath  of  law,  to  give  them  legal 
being  and  ensnre  them  legal  protection.  The  Land  law,  for 
the  punishment  of  this  description  of  trespassy  does  not  embrace 
the  nnsurveyed  tracts  of  the  public  land.  They  may  need 
such  legislation,  but  it  is  not  yet  given.  When  the  act  of  1881 
was  passed,  the  revenue  arising  from  the  Land  sales,  formed 
a  prominent  item  in  the  Treasury,  and  was  an  important 
object  of  national  solicitude.  Its  annual  increase  by  salutary 
legislation — ^holding  forth  inducements  to  the  setHer  and 
purchaser,  and  its  collection,  were  the  leading  motives  of  the 
land  legislation  for  many  years  proceeding. 

The  Government  did  not  seek  the  preservation  of  the  tim- 
ber growing  on  its  lands  (with  the  single  exception  of  the 
Naval  Reservation,)  with  the  motive  of  enhancing  their  value 
for  ornament,  or  special  use,  or  speculation,  but  singly  with 
the  view  of  inducing  speedy  sale  and  settlement,  and  preserv- 
ing tor  the  purchaser,  at  Government  price,  the  lands  as  they 
stood.  If  the  evil  then  to  be  remedied  by  the  Statute  was 
the  spoliation  of  the  surveyed  lands ;  and  the  remedy  to  be 
applied  the  preservation,  by  sufficient  penalties,  of  its  valuable 
timber — ^if  regard  is  to  be  had  to  this  manifest  intention, 
eertainly,  catting  timber  on  the  surveyed  United  States  lands^ 
must  neoessarily  be  described  with  reference  to  their  legal 
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notorious  divisions  and  subdiyisionSy  indicated  in  Statutes  |»ar» 
materia^  and  of  public  record.  It  is  true,  that  catting  timber 
on  lands  of  the  United  States  is  the  offense,  in  the  wards  of 
{he  Statute.  But  such  description  would  not  indicate  on  whufc 
part  of  the  lands  of  the  United  States  the  trespass  was  com- 
mitted. And  as  the  lands  of  the  United  States  are  divided 
and  subdivided — ^by  official  surveys  and  plats — ^the  descrip* 
tion  required  by  the  Statute,  and  the  ^^  application  of  known 
principles  of  law  "  demand  that  the  indictment  should  con- 
form to  a  statutory  designation,  exhibiting  the  Range, 
Township,  Section,  and  Quarter  Section,  on  which  the  trespass 
was  committed.  This  is  not  inconvenient,  certainly.  This  is 
not,  certainly,  unreasonable, — ^this  %%  certainly  calculated  to 
"put  the  plea  of  former  acquittal  or  conviction  fairly  within 
the  power  of  the  defendant."  Should  the  defendant  be 
acquitted,  on  a  charge  describing  the  cutting,  or  removing,  on 
lands  of  the  United  States,  at  the  mouth  of  a  river,  in  a 
certain  County  and  District,  and  be  subsequently  indicted  for 
the  same  offense,  describing  the  Range,  Township,  Section, 
and  Quarter  Section,  to  what  purpose  could  the  record  of  the 
first  case  be  evidence  ?  The  first  description  did  not  necessa- 
rily include  or  cover  the  latter,  and  without  testimony  estab- 
lishing the  fact,  it  could  not  be  inferred.  In  the  Post  Office 
Case,  the  offense  defined  was  embezzling  and  secreting,  and  not 
stealing  the  particular  enclosure.  The  breach  of  official 
trust  was  the  offense.  The  descriptive  words  of  the  Statute 
are  all  that  are  necessary.  The  name  of  the  Bank,  or  the 
genuineness  of  the  note,  is  only  necessary  as  to  corrobora- 
tive evidence,  and  may  or  may  not  be  used  in  the  indictment. 
The  article  of  value,  if  stated,  is  proved  by  the  note  taken ; 
but  the  fact  itself  is  not  essential  to  establish  the  offense  of 
embezzlement,  neither  is  it  necessary  to  describe  the  letter  by 
its  superscription. 

This  Statute  itself,  illustrates  the  point  in  consideration. 
For  cutting  down,  or  removing  Naval  timber,  it  would  not  be 
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sufficient  to  state  merely  that  the  act  was  on  lands  of  the 
United  States ;  but  on  y>ecifie  and  reserved  lands.  So  here ; 
cutting  on  lands  of  the  United  States  would  embrace  the 
extent  of  the  yenue  or  jnrisdictiony  and  leave  the  defendant 
on  a  wide  sea,  without  chart  or  compass,  to  direct  him  to 
what  particular  trespass  he  must  apply  his  defense.  The 
Court  considers  that  the  Land  Law  of  the  United  States 
famishes  the  chart,  and  that  the  Government  must  observe  it 
in  these  prosecutions. 

m.  But  it  is  further  objected  to  the  sufficiency  of  this  in- 
dictment, that  it  does  not  describe  any  offense  whatever.  The 
words  of  the  Statute  are,  ^^  being  employed  in  removing 
timber." 

In  the  Lidictment,  the  word  ^^Hmber**  is  used  with  a 
videUeiij  explaining  it  to  mean  ^^  shingles  and  shingle-bolts." 
This  explanation  is  material,  for  without  it,  no  charge  is 
specially  expressed.    Timber  is  a  generic  term. 

The  question  then  arises  as  to  the  interpretation  of  the 
word  Timber.  However  the  word  may  be  used  in  common 
intercourse,  or  whatever  construction  has  heretofore  judicially 
been  given  to  it,  in  connection  with  other  legislation,  this 
Court  will  be  guided  and  controlled  by  the  manifest  intention 
qf  the  Leffislature  in  its  use,  and  the  object  of  the  Act  of 
Congress.  Unless  the  contrary  clearly  appears  from  the  con- 
text, it  will  be  presumed  that  the  word  was  employed  in  its 
ordinary  popular  sense.  It  is  not  the  interpretation  of  an 
artistic  or  technical  word,  or  a  word  of  equivocal  meaning. 
It  is  a  word  in  common  use,  and  has  an  enlarged  or  restricted 
sense,  according  to  the  connection  in  which  it  is  employed. 
Keeping  in  view  the  spirit  of  the  Statute,  the  evil  which  it 
designed  to  prevent,  and  the  remedy  intended,  looking  to 
this  and  other  Statutes  on  the  same  subject,  such  an  inter- 
pretation must  be  given  to  the  word  as  wiU  effect,  and  not 
defeat,  the  Legislative  will.  As  a  generic  term,  it  properly 
signifies,  only  such  trees  as  are  used  inlndldifig^-eiiheT  ships 
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or  dwellings.    2nd  Black.  281 :  Ist  Ordbbe's  Be<d  Ptopertjfj 
Section  20.    2nd  BurreWs  Bid.,  IS&e,  Timber. 

But  itB  Bignification  is  not  limited  to  Trees:  it  applies  to 
the  fooody  or  the  particular  form  which  the  tree  assumes 
when  no  longer  growing  or  standing  in  the  ground.  Strictly 
speakings  a  tree  is  that  which  is  growing  or  standing  in  the 
ground  whether  alive  or  dead.  There  are  dead  and  live 
trees,  both  standing.  But  when  the  trunk  is  served  from  the 
root,  and  felled  to  the  earth,  it  is  no  longer,  properly  speak- 
ing, a  tree.  It  becomes  timber  or  lumber,  according  to  the 
use  to  whidi  it  can  be  applied.  A  forest  of  standing  trees,  if 
they  can  be  appropriated  to  building,  is  called  well  timbered 
land,  but  loses  that  designation,  if  swept  to  the  earth  by  a 
tornado. 

The  Legislature  is  presumed  to  be  acquainted  with  the 
varied  use  of  the  word,  and  to  have  employed  it  in  the  Statute, 
in  an  enlarged  or  a  restrictive  sense,  according  to  its  connec- 
tion with  the  subject  matter;  thus,  when  used  in  the  Act  of 
1817,  in  the  plurcd  number,  ^^red  cedar  timber,"  it  signifies 
^  standing  or  growing  trees,"  and  when  in  the  4th  section, 
(prohibiting  its  exportation,)  it  is  used  in  the  einffiUar  number, 
'< timber,"  it  evidently  applies  only  to  the  tree  cut  downy  and 
prepared  for  transportation  in  ships.  So  that  in  the  same 
Act,  according  to  its  association,  does  it  bear  two  different 
significations;  one,  enlarged — embracing  the  trees  of  the 
forest,  as  standing;  and  the  other  a  restricted,  special  mean* 
ing,  applying  only  to  the  use  to  which  the  wood  can  be 
appropriated.  And  in  the  Act  of  Congress  under  considera- 
tion, the  same  varied  use  is  made  of  the  word.  When  tiie 
cutting  is  prohibited,  it  is  synonymous  with  trees :  '^  Gutting 
any  other  timber  on — "  i.  e.,  felling  them  to  the  earth; — 
when  removal  is  prohibited,  removing  any  other  timber  "/wm," 
it  is  applicable  to  the  restricted  sense  of  the  trees  being  felled 
to  the  earth,  and  prepared  by  the  labor  of  man,  on  the  ground 
where  cut  for  transportation ;  and  where  the  Statute  embodies 
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both  significations  in  the  phrase  ^^  other  timber,  standingi 
gronring  and  being."  ^^  Standing  and  growing  "  mean  when 
aliye  as  trees,  erect  in  the  earth  ;  and  ^'  being  "  is  applicable 
to  their  character,  cut  and  ready  for  nse. 

That  this  distinction  exists  in  the  Statute,  and  was  in  the 
contemplation  of  the  Legislature,  seems  evident  from  the  use 
of  the  term  in  the  second  section,  wherein  the  timber  eui  is 
used  with  reference  to  its  being  taken  on  board  of  a  vesseL 
If  cut,  it  was  no  longer  a  tree ;  if  to  be  taken  on  board  of  a 
yessel,  it  is  no  longer  a  tree.  Trees  are  not  transported  in 
vessels  from  place  to  place ;  but  timber  is,  and  dropping  the 
word  tree,  in  this  section,  and  using  the  word  '^  timber  " — in 
connection  with  ^^red  cedar  and  live  oak  cut," — leaves  no 
donbt  in  my  mind,  in  regard  to  the  legislative  use  of  the  word 
in  the  first  section,  prohibiting  the  being  '^  employed  in  remov- 
ing any  live  oak  or  red  cedar  trees  or  c(tker  timber."  In  this 
connection  it  is  employed  to  signify  the  felled  trees,  prepared 
for  use  and  transportation,  and  embraces  the  various  uses  to 
which  timber  can  be  appropriated,  either  in  ship  or  house 
building — ^whether  pine  logs,  square  pine  timber,  or  any  other 
form  in  which  the  cut  trees  are  prepared,  either  for  the  saw 
mill  or  transportation.  It  was  not  the  intention  of  the  Act 
of  Congress,  to  punish  the  removal  of  any  article  manufao- 
TUBED  from  the  timber  cut  upon  the  public  lands ;  such  as 
ma»Ui  howspritSj  oarsy  hreakenj  coikSy  hoard%^  tubn,  hwskeU^ 
borrows  or  hand-9pike%;  or,  to  pursue  the  felled  tree  as  timber 
further  than  such  preparation  of  the  wood  as  wa9  neeeHcury 
for  Us  transpartaiion  io  the  saw  miQ,  or  other  place  of  manu- 
facture. Beyond  such  purpose  the  article  became  transmuted* 
Its  nature  and  use  changed.  It  was  7u>  longer  timber.  Its 
character  as  timber  ceased  when  the  labor  of  the  lumberer 
ceased,  and  the  art  of  the  manufacturer  commenced.  When 
the  article  is  once  perfected  for  immediate  use,  it  is  only 
known  by  its  appropriate  name  ;  and  is  no  more  timber  than 
bread  is  flour,  or  flour,  wheat,  o^  muttf n^  sheep,--or  beef^ 
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oxen ; — and  such  also,  are  shingles,  made  of  pine  timber^ 
because  they  are  perfected  by  man's  art  for  immediate  use. 
We  do  not  say  that  a  dw.elling  is  timbered^  but  shingled. 

Timber  logs  or  timber  bolts  are  brought  from  the  woodland 
and  converted  at  the  saw  mill  into  boards,  or  scantling,  or 
laths,  or  shingles;  and  the  latter  has  a  well  known  and  fix^d 
meaning,  known  to  the  Legislature,  and  certainly  never 
meant  by  their  term  '^  timbery''  in  the  Act  of  1831.  It  is  true 
'  that  '^  fat  oxen  "  are  provision  and  munitions  of  war,  accord- 
ing to  case  cited  from  2nd  Peters:  there,  the  genus  "provi- 
sion "  covers  the  species  "oxen."  But  "provision  "  is  not 
fat  oxen — ^it  may  consist  in  something  else ;  and  here  timber, 
as  a  genus,  by  no  means  includes  a  manufactured  article, 
which  does  not  bear  to  it  the  relation  of  a  species*  Timber 
is  the  genus  of  the  various  trees  dedicated  by  custom  to  a 
particular  use — such  as'  the  pine,  the  ash,  the  oak,  the  cedar, 
and  the  chestnut;  but  certainly  not  to  the  articles  manufac- 
tured therefrom,  or  otherwise  a  frame  building  might  be  con- 
sidered a  species  of  timber.  But  to  make  the  antecedent 
terms  in  the  Statute  limit  the  word  to  tJieir  specific  character 
as  trees,  would  be  unnecessary  repetition,  and  clearly  defeat, 
the  object  in  view  of  inhibiting  the  principal  evil  designed  to 
be  prevented,  viz.,  the  illicit  commerce  between  the  cutters 
and  those  who  traded  in  timber  cut. 

Such  was  the  object  of  the  Act  of  1817,  and  with  a  like 
view  the  provisions  of  the  law  were  extended  to  the  whole 
surveyed  National  Domain.  The  question,  then,  is  not  as  to 
the  popular  meaning  of  the  word,  considered  as  trees  growing, 
or  as  hewn  logs  in  transitu  to  the  saw  mill;  but  its  statutory 
signification ;  not  its  lexicographic,  but  %t9  signification  in  the 
StatntCj  and  how  it  is  here  legislatively  employed. 

And  should  such  a  construction  be  now  given,  as  to  confine 
the  penalty  for  removal  of  trees,  as  such,  the  Act  would  defeat 
itself.  If  applicable  to  trees  only,  the  preservation  of  Naval 
Timtar  so  earnestly  desired  by  the  Government,  would  be 
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extremely  preoarious ;  and  if  the  word  is  used  in  its  enlarged 
sense  as  to  Naval  timber,  it  mast  have  the  same  meaning 
when  applied  to  other  lands  than  Naval  lands. 

Bat  it  is  further  assigned  as  a  cause  of  demurrer,  that  more 
of  the  jcounts  for  removing  timber,  aver  that  it  was  removed 
from  lands  on  which  it  was  grown  and  cut  down.  The  charge 
is  that  the  defendant  was  employed  in  removing  from  lands 
of  the  Vniied  States. 

Now,  if  the  indictment  contains  the  proper  averment  spe- 
cifying the  lands  by  township,  range,  section,  and  quarter 
section,  this  statement  would  clearly  indicate  the  character 
of  the  lands  from  which  the  timber  was  removed ;  and  keep- 
ing the  object  of  the  Statute  in  view,  and  interpreting  the 
term  ^^  lands*'  as  employed  in  the  Statute,  to  refer  exclusively 
to  the  surveyed  National  Domain,  held  forth  by  the  Govern- 
ment for  entry  and  sale,  in  contradistinction  to  other  real 
estate  belonging  to  the  General  Government,  such  as  Dock- 
yards and  Arsenals,  we  must  hold  the  charge  contained  in 
the  indictment  to  be  sufficient. 

Taking  timber  from  the  United  States  Arsenal,  without 
permission,  may  or  may  not  be  a  felony,  according  to  the 
circumstances  which  surround  the  act ;  but  it  is  not  the  offense 
described  in  this  Statute.  Neither  is  it  necessary  to  aver  in 
the  indictment  that  the  timber  was  removed  from  the  particur 
loT  section  of  the  United  States  lands  where  it  was  grown  and 
cut.  Such  a  fact  need  not  be  proved,  to  support  the  specific 
accusation  that  the  timber  was  removed  from  specific  lands. 
The  Statute,  with  a  view  to  preserve  the  lands  from  being 
despoiled,  has  prohibited  not  only  the  cutting  down,  but  the 
removal.  The  offenses  are  distinct.  As  to  the  former,  such 
proof  is  necessarily  connected  with  the  cutting;  for  how 
eould  the  charge  be  maintained,  without  the  other  fact  being 
established,  that  the  trees  were  growing  or  standing  when 
felled?  But  to  remove  that  which  has  been  abeady  cut  down 
from  section  to  section,  and  across  section  lines,  either  direct 
to  the  mill,  or  to  an  adjacent  stream  for  floating,  is  another 
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and  a  distiiict  offense,  to  be  established  by  evidence  showing 
the  removal  to  be  from  that  part  of  the  public  domain  de- 
scribed. 

One  offender  may  cut  the  timber,  another  may  convey  it 
across  the  section  lines  to  a  place  of  embarkation  on  the 
water,  and  if  eventually  removed  from  the  United  States 
lands  appropriately  described,  the  offense  of  removsU,  or 
being  engaged  in  removing,  is  fully  made  out.  That  the 
timber  was  not  the  timber  of  the  United  States  is  a  matter 
of  issue.  But  as  Mr.  Justice  Story  observes  in  the  oft-cited 
case  of  Gt>oding,  the  charge  is  "  the  preciMe  language  of  the 
iStatute.*'  ^^  Employed  in  removing  Umber  from  the  lands  of 
the  United  States"  communicates  to  the  accused  a  definite 
accusation,  by  which  he  cannot  be  misled,  and  is  unequivo- 
caUy  stated,  so  as  to  apprise  him  of  the  offense  charged  and 
what  he  is  to  defend.  Here  the  particularity  required  as  to 
the  loctM  in  quo  is  not  necessary ;  and  the  ruling  of  the  Su* 
preme  Court  in  the  case  of  Gooding  is  directly  applicable. 

Another  exception  is  taken  to  the  form  of  the  indictment 
apparently  involving  the  inJtentiony  with  which  the  alleged 
criminal  act  was  committed.  It  is  not .  stated  in  the  indict- 
ment that  the  act  was  knowingly  committed. 

The  Statute  does  not  require  such  an  averment.  If  the  de- 
fendant was  employed  as  charged,  he  must  have  known  the 
character  in  which  he  acted,  and  the  business  about  which  he 
was  engaged.  Besides,  the  offense  described  in  the  2d  section 
of  the  law  clearly  shows  the  intention  of  the  Legislature, 
that,  in  the  case  of  freighting  a  vessel  with  this  timbery  the 
guilty  knowledge  must  be  established  against  the  owner  or 
captain ;  while  such  proof  is  not  required  in  the  offenses  de- 
scribed in  the  1st  section,  but  the  fact  will  be  presumed, 
leaving  to  the  defense  to  rebut  such  presumption  by  evidence 
showing  mistake,  ignorance  of  the  section  lines,  and  that  the 
trespass  was  committed  under  the  well-grounded  belief  that 
the  timber  removed  was  timber  removed  from  other  lands 
than  those  of  the  United  States. 
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It  may  be  otherwise  as  to  the  omission  of  such  terms  as 
would  exhibit  the  unlawfuhiess  of  the  act,  but  that  point  is 
held  under  advisement  and  until  further  argument,  as  it  is 
inTolyed  in  the  motion  in  arrest  of  judgment  in  the  case  of 
Thompson. 

I  have  thns  carefully  considered  the  points  presented  in 
the  unusually  protracted  argument  as  to  the  validity  of  these 
indictments.  It  is  much  to  be  regretted  that  demurrers  were 
not  interposed  at  an  earlier  period,  before  jurors  and  witnesses 
were  brought  to  attend  this  court.  Not  only  would  it  have 
been  expedient  for  the  interests  of  the  Government,  but  more 
satisfactory  to  the  court  called  upon  to  decide  grave  ques- 
tions of  law,  during  the  progress  of  its  session,  with  a  jury, 
and  parties,  and  witnesses  awaiting  its  action.  Such  should 
not  be  the  case,  and  where  causes  of  a  criminal  character  are 
hereafter  continued  from  one  term  to  another,  with  the  op- 
portunity in  the  interval  of  presenting  the  law  involved  by 
demurrer,  the  court  will  not  permit  while  a  jury  is  in  attend- 
ance, the  objections  to  the  indictment  in  this  form  to  be  dis- 
cussed, but  will  compel  defendants  to  proceed  to  trial,  and 
reserve  for  the  action  of  the  court,  after  verdict,  all  conside- 
rations involving  the  construction  of  statutes,  or  the  suffi- 
ciency of  the  pleading. 

In  the  case  of  George  Schuler  and  Paul  H.  Howard,  the 
demurrer  is  sustained. 


Baptist  Missionabt  Union  v.  Israel  Turner. 

Where  an  injnnotion  has  been  applied  for  to  stay  proceedings  at  law 
in  a  hUl  to  quiet  title,  on  the  ground  that  the  remedy  at  law  wf^s  not 
adequate;  a  notioe  by  the  complainant  that  he  will  insist  on  the  trial  at 
law,  is  necessary,  so  that  the  witnesses  by  the  plaintiff  at  law  may  be 
Bunmoned. 

Frcuser  ^  Davidson^  for  Plaintiff. 

Patterson,  Vanamringe  ^  GauM,  for  Defendant. 
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OPINION  OF  THE  COUBT. 

This  is  an  action  of  ejectment  where  a  bill  has  been  filed 
to  stay  proceedings  by  injunction  and  quiet  title  on  the 
ground  that  there  was  not  adequate  relief  at  law.  The  bill 
in  chancery  was  continued  at  the  last  term  with  leave  to 
amend.     It  is  now  insisted  that  the  case  at  law  shall  be  tried. 

The  plaintiff's  counsel  at  law  contends  that  without  notice 
firom  the  complainant  in  equity  they  cannot  be  ruled  to  a  trial. 
The  court  held,  a  notice  was  necessary,  as  the  party  could 
not  know  that  the  complainant  in  equity  would  not  insist 
on  a  hearing;  that  until  notice,  the  plaintiff  at  law  could  not 
be  expected  to  have  his  witnesses  brought  before  the  court. 


Wm.  W.  Wsed  v.  ARMSTBONaEELLOoa  bt  al. 

The  deposition  of  a  witness,  who  is  at  the  place  where  the  conrt  is  held, 
if  objected  to,  cannot  be  read  if  the  witness  be  able  to  attend  the  court. 

The  confessions  of  a  silent  partner,  not  known  in  the  proceedings,  may 
be  given  in  eyidenoe. 

Messrs.  Sunt  ^  Newberry ^  for  plaintiff. 

Messrs.  Frazer,  Davidson^  Solbrook  ^Laihrap^  for  deft. 

OPINION  OF  THE   COUBT. 

This  action  was  brought  on  a  promissory  note  for  $2092.01, 
payable  at  Oliver  Lee's  Bank,  at  Buffalo,  three  months  af- 
ter date.     The  defendants  pleaded, 

1.  The  general  issue  of  non  assumpsit, 

2.  That  Smart  was  an  accommodation  indorser,  at  the  re- 
quest of  Geisse  &  Kellogg,  and  signed  the  note  which  was  paid  1 
November,  1849. 

8.  That  the  note  in  the  first  and  second  counts  of  the 
amended   declaration,   was  ovmed    and    in    possession    of 
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Elias  Weed  &  Co.,  which  firm  was  composed  of  plaintiff  and 
Elias.Weed,  of  Buffalo  in  the  state  of  New-Tork,  and  that 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid  at,  &c. 
defendants  delivered  a  large  quantity  of  flour,  to  wit,  one 
thousand  barrels  of  great  ydue,  to  wit,  of  the  value  of 
98000,  in  full  payment  of  said  promise  and  assumptions  in  the 
first  and  second  counts  of  the  declaration,  which  flour  was 
accepted  to  be  applied  as  aforesaid. 

4.  That  the  note  in  the  first  and  second  counts  of  the 
amended  declaration,  heretofore,  to  wit,  on  the  26th  day  of  Sep., 
1849,  was  possessed  by  the  firm  of  E.  Weed  &  Co.,  (of 
which  firm  the  plaintiff  ^as  the  company,)  and  that  whilst  E. 
Weed  &  Co.  so  held  and  possessed  said  note,  Asher  L.  Kel- 
logg, one  of  the  defendants,  of  the  firm  of  James  A.  Arm- 
strong &  Co.,  shipped  and  consigned  a  large  quantity  of  flour, 
to  wit,  one  thousand  barrels,  of  the  value  of  $4000,  with  di- 
rections to  apply  and  appropriate  a  sufficient  amount  of  the 
avails  to  pay  the  note. 

In  his  replication  plaintiff  says,  defendant  did  not 
pay  the  sums  of  money  in  the  first  and  second  counts,  or  any 
part  thereof,  as  alleged.  That  the  said  Elias  Weed  &  Co.  did 
not  receive  or  accept  the  said  thousand  barrels  of  flour  to  be 
applied  in  payment,  &c.  To  the  plea  of  Smart,  he  says,  that 
no  part  of  the  sum  claimed  in  flour  as  alleged,  was  received. 

The  jury  being  sworn,  a  deposition  of  Mr.  Sibly  was  then 
offered  in  evidence,  which  was  objected  to,  as  the  witness  was 
then  in  Detroit.  The  court  held  the  deposition  could  not 
be  read,  if  the  witness  were  able  to  attend  the  trial. 

Mr.  Sibly  states  that  in  the  spring  of  1849,  he  was  clerk 
for  defendants.  He  left  their  employment,  and  was  after- 
wards agent  for  the  plaintiff,  who  lived  in  Detroit.  In 
1848-9,  a  contract  was  made  by  defendants  with  plaintiff,  for 
the  delivery  of  500  bbls.  of  flour,  to  be  delivered  at  Buffalo  to 
plaintiff,  who  was  engaged  in  the  forwarding  business  at  that 
place.    Near  the  close  of  the  spring  of  1849,  a  second  con- 
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tract  waB  made  for  another  lot  of  500  barrels  of  flour  made 
at  the  GereBco  milk.  This  flour  was  not  sent.  The  money 
was  paid  by  Bockafellow  or  Weed  as  agent*  This  payment 
was  made  on  the  second  contract,  to  be  deliyered  on  the 
opening  of  the  navigation. 

Plaintiffs  refused  to  take  any  flour  except  from  a  certain 
mill.  A  note  was  given  to  deliver  the  flour,  or  return 
the  advance.  After  harvest  in  1849,  all  the  flour  made  by 
the  CSeresco  miUs  was  sent  to  plaintiff  to  pay  the  notes  due* 

Mr.  Sanger,  cashier  of  the  Utica  Bank,  says,  ',the  note 
was  received  in  bank  and  discounted,  which  had  been  given 
by  Rockafellow. 

Mr.  Reed's  deposition  states,  he  knows  the  note  was  paid 
by  a  check,  but  farther  he  knows  nothing,  except  from  ib» 
books  of  the  bank. 

Mr.  Weed  was  offered  as  a  witness  to  prove  the  admis- 
sions of  Elias  Weed,  which  was  objected  to.  The  court  ob- 
served, the  pleas  allege  Elias  Weed  to  be  a  partner  in  this 
note,  with  William  Weed.  His  admissions,  being  a  partner, 
though  not  named  on  the  docket,  are  admissible  to  show  the 
discharge  of  the  said  note,  during  the  existence  of  the  part- 
nership. The  witness  stated  that  Elias  Weed  was  a  partner, 
having  an  equal  interest  in  the  note.  In  a  conversation  with 
him  he  admitted  the  note  had  been  discharged,  and  should 
have  been  delivered  up. 

Nonsuit  was  suffered. 


United  States  v.  Peter  Barton. 

1.  Under  the  act  of  1881,  for  the  punishment  of  offenses  in  cutting  and 
vemoTing  timber  from  the  United  States  lands,  the  rule  of  pioof  is  fixed 
by  the  Statute.  The  Qovemment  must  prDT^  the  ontting  on  the  lands 
specified :  the  defendant  may  rebut  the  same,  by  showing  ciroumstanoes 
of  ignorance  as  to  the  section  lines  or  mistake. 

2.  The  proof  must  correspond  with  the  charge— ontting  oak  is  not  out- 
Uag  pine  timber. 


N 
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8.  The  proof  of  the  act  pUoee  the  burden  of  explanation  on  the  detaid« 
ani.    From  an  unlawfal  aot  an  nnlawftil  intent  will  be  inferred. 

4.  A  reasonable  doubt  is  that  which  relates  either  to  the  character  or 
the  force  of  the  testimony,  and  not  a  mere  coigeoture. 

JHttrict  AWymey  of  the  United  StcUegj  for  platntiff. 

OPIKION  W  JTTBQB  WII1KIN8. 

The  defendant  was  tried  on  an  indictment  charging  him 
with  removing  and  cutting  timber  on  Government  lands.  The 
testimony  showed  that  his  father  owned  a  mill  seat  and  vari- 
oos  tracts  of  land,  in  the  vicinage  of  the  lands  described  in 
the  indictment ;  that  he  resided  at  the  mill,  as  the  agent  of 
his  father,  who  lived  in  Chicago,  and  was  under  instruc- 
tions  to  avoid  cutting  on  the  Government  lands ;  that  a  num- 
ber of  trees  were  cut  by  mistake  across  the  lines,  which  were 
subsequently  ascertained  by  actual  survey,  the  defendant  ac- 
companying the  surveyor,  and  showing  the  corner  posts; 
and  when  he  ascertained  that  he  had  cut  over  his  lines,  he 
wrote  to  his  father,  and  caused  the  quarter  section  on  which 
the  timber  was  cut  to  be  entered  at  the  Land-office,  the  certi- 
ficate of  which  was  given  in  evidence. 

It  was  contended  on  the  part  of  the  Government — 

1st.  That  circumstances  showing  ignorance  and  mistake, 
if  believed  by  the  jury,  constituted  no  defense. 

2d.  That  a  stibseqaent  entry  of  the  lands  was  no  defense. 

Messrs.  Frazer  ^  Handy  for  the  United  States. 
Messrs.  Orajf  ^  Van  Arman^  for  the  defendant. 

OHARGB  OF  THI  COTTBT. 

The  Prisoner  at  the  bar,  Peter  Darton,  whose  true  deliver*' 
aace  between  him  and  the  United  States,  you  are  obligated 
by  your  solemn  oaths  to  make,  according  to  the  evidence 
given  you  m  court,  is  charged  with  timber  cutting  and  timber 
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removing  on  and  from  the  lands  of  the  United  States.  The 
particular  offense  is  created  by,  and  defined  and  described  in, 
the  Statutes  of  the  United  States. 

The  Act  of  March  2d,  1831,  by  its  2d  section,  constitutes 
three  general  classes  of  offenses,  with  their  respective  ac- 
cessorial subdivisions. 

The  Oourt  will  enumerate  them  in  their  order,  that  you 
may  be  better  enabled  to  understand  the  particular  offense 
now  under  consideration. 

The  first  IB — TheciUiingBJidremoving  Naval  timber,  specifi- 
cally named  red  cedar  and  live  oaky  on  lands  specially  selected 
and  reserved  by  the  Government,  or  aiding  in  such  acts,  or 
wantonly  destroying  on  such  lands,  such  Naval  timber. 

By  a  previous  enactment  of  Congress,  of  the  first  of  March, 
1817,  entitled  ^^  an  act,"  making  reservation  of  certain  public 
lands  "  to  supply  timber  for  Naval  purposes,"  it  was  made  the 
duty  of  the  Secretary  of  the  Navy,  under  the  direction  of  the 
President  of  the  United  States,  to  cause  such  vacant  and  unap- 
propriated public  lands,  as  produced  the  live  oak  and  red  ce- 
dar timbers,  to  be  explored,  and  to  select  such  tracts  as, 
according  to  his  judgment,  were  necessary  to  furnish  the  Navy 
of  the  United  States,  a  sufficient  supply  of  Naval  timber. 

It  was  then  declared  an  offense,  punishable  by  fine  and  im- 
prisonment, for  any  person  to  cut  any  timber  on  such  reserved 
tracts,  without  authority  to  do  so  by  order  of  a  competent  officer. 

At  the  same  time  it  was  declared  criminal  to  cut,  or  remove 
or  be  employed  in  removing,  the  Naval  timber  specified, 
with  intent  to  dispose  of  the  same  for  transportation,  from 
the  same  description  of  the  Public  Lands. 

Such,  with  other  measures  of  a  penal  character,  and  with 
the  avowed  design  of  preserving  sC  supply  of  timber  for  the 
'United  States  Navy,  were  the  salutary  provisions  of  the 
Statute  of  1817. 

But  the  Government  was  the  proprietor  of  other  lands,  on 
which  grew  other  timber,  valuable  in  a  great  degree  for  other 
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ptuposes  than  slup  building.  Much  of  these  lands  were  snrve  j<- 
ed  by  and  under  National  Authority,  and  by  various  Statutory 
enactments  were  opened  to  settlements,  and  offered  at  dk  fixed 
price,  which  could  neither  be  augmented  nor  lessened  by  demand. 

The  policy  of  these  Statutes  was  two-fold: — Ist.  The 
speedy  settlement  of  the  public  domain;  and  thereby  con- 
▼erting  the  wilderness  into  a  garden,  and  by  the  acquisition 
of  a  revenue  from  the  public  sales.  In  furtherance  of  both 
objects,  it  was  desirable,  that  l^e  lands  should  be  so  far  pro- 
tected from  spoliation,  as  to  encourage  emigration,  and  induce 
settlement  and  sale. 

Moreover,  it  was  discovered  that  the  protection  afforded  by 
the  act  of  1817,  was  not  sufficiently  extensive  as  to  Naval 
timber  growing  elsewhere,  than  on  the  reservations;  and  the 
public  lands  in  the  north  and  south-west,  being  repeatedly 
stripped' of  valuable  house  timber,  by  lawless  trespassers, 
the  National  Legislature  was  moved  to  amend  and  enlarge  the 
provisions  of  the  Act  of  1817,  by  those  of  1881,  embracing 
aOur  lands,  than  the  reserved  lands.  Naval  timber  on  ofher 
lands,  and  other  timber  than  Naval  timber  on  the  unreserved 
public  lands  of  the  United  States.  Thus  originated  the 
other  two  classes  aa  designated  in  the  1st  section  of  the  last 
Act, — namely: 

2d.  The  offense  of  cutting  Naval  timber  on  other  lands,  &c. 

3d.  The  offense  of  cutting  or  removing,  &c.,  other  timber 
than  Naval  timber  on  other  lands  than  Naval  lands,  with  the 
intent  to  expert,  dispose  of,  use,  or  employ  the  same  in  any 
marmer  whateoeveTj  other  than  for  the  uee  of  the  Navy  of 
the  United  Statee.  This  last,  comprehends  the  charges  set 
forth  in  this  indictment,  which  contains  four  counts.  The 
Ist  is  for  cutting  8000  pine  trees,  at  township  12,  north  of 
range  17  west  and  township  12,  north  of  range  16  west, 
on  section  13  of  township  12,  north  of  range  17  west,  on  sec- 
tion 18,  township  12  North  of  range  17  west,  and  on 
section  13  of  township  12,  north  of  range  16  west,  in  the 
4a 
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Oonnty  of  Oceana  and  State  of  Michigan.  TJie  second 
county  is  for  aiding  and  assisting  in  the  trespass  specified  in 
the  first.  The  8(2,  is  for  removing  5000  timber  logs  from  the 
premises  described,  and  with  the  intent  stated.  And  the  Aik 
count,  is  for  aiding  in  the  last  act  described,  or  being  em- 
ployed in  the  same.  To  these  charges,  the  defendant  has 
plead  not  gnilty — denying  the  cutting  and  the  removing  in 
every  form  and  shape,  in  which  the  same  is  charged.  Before 
any  application  of  the  law  to  the  facts  of  this  case — ^the  court 
will  briefly  detain  your  attention  on  two  prominent  propositions 
involved : 

1st.  What  must  be  proved  by  the  Government,  in  order  to 
sustain  the  prosecution. 

2d.  What  must  be  proved  by  the  defendant,  in  case  the 
Government  has  made  a  case  to  warrant  a  conviction,  as  mat- 
ter of  complete  exculpation. 

What  must  be  proved  by  the  Government.  The  rule  of  proof 
is  fixed  by  the  Statute.  The  ofiense  is  cutting  or  removing 
timber  from  Government  lands,  with  the  evil  intent  described. 

The  fact  then,  must  be  fully  established  by  conclusive  proof, 
that  timber  of  the  kind  described  was  cut  by  the  defendant, 
or  by  his  procurement :  and  that  the  same  was  cut  on  the 
township,  and  section,  and  range,  specially  set  forth.  Gutting 
otJter  timber,  than  that  charged,  will  not  sufiSce.  If  pine 
trees,  or  pine  logs  are  charged,  proof  of  oak  or  hickory  will 
not  do.  And  so  also,  if  the  cutting  is  on  other  lands,  the 
proof  will  not  do.     The  defendant  must  be  acquitted. 

But^  gentlemen,  if  the  specific  Act  of  cutting  or  removing 
is  proved, — the  guilty — ^the  unlawful  intent  will  be  presumed. 
From  an  unlawful  act  an  unlawful  intent  will  be  inferred. 
The  Statute  declares  the  act  criminal.  Proof  of  the  commis- 
sion of  the  act,  raises  the  presumption  of  a  guilty  knowledge 
and  a  guilty  intention.  If  poison  be  given,  the  malicious  in- 
tent will  be  inferred,  and  need  not  be  proved. 

But  this  presumption  may  be  rebutted,  by  the  evidence  of 
circumstances,  showing  a  lawful  intention.    This  applies  to 


JUNE  TERM,  1855, 61 

United  States  v,  Peter  Darton. 

all  crimes.  To  felony  and  to  miBdemeanor.  An  evil  intent 
is  an  essential  ingredient  of  every  crime.  And  the  Statute 
does  not  contemplate  the  punishment  of  the  innocent.  An 
Qnlawfnl  act  with  a  lawful  intention,  is  not  criminal. 

With  this  view,  the  law  declares  one  intent  which  exculpates 
in  express  terms,  viz.;  the  intent  to  appropriate  the  timber 
cut  to  the  use  of  the  Navy  of  the  United  States.  Neyerthe- 
less  this  does  not  exclude  a  defense  based  upon  circumstances, 
clearly  showing  that  no  tresspass  was  designed  by  the  defen- 
dant Understand  this — ^the  Government  must  prove  two 
prominent  facts.  The  guttino,  and  the  premises  where  cuA. 
If  such  proof  corresponds  with  the  allegations  of  the  indict- 
ment, and  there  is  no  explanatory  proof  rebutting  an  unlaw- 
ful intention,  your  verdict  must  be  guilty. 

But  otherwise,  after  such  proof  on  the  part  of  the  Govern- 
ment, if  the  defendant  clearly  shows  that  a  mistake  was  com- 
mitted by  the  defendant  himself,  or,  by  the  hands  under  his  di- 
rection, in  regard  to  the  lines  of  survey,  if  proof  be  fur- 
nished, satisfactory  to  the  Jury,  that  the  defendant  owned 
timber  lands  in  the  vicinage,  or,  was  the  agent  of  the  owner, 
and  that  the  section  corners  and  quarter  posts,  as  designative 
of  the  public  survey,  were  suchy  that  a  mistake  might  be  com- 
mitted, as  to  the  lines  separating  the  private  entry,  from  the 
imsold  lands,  and  that  the  trespass  charged  was  ihue  com- 
mitted, without  the  design  of  cutting  on  the  Government 
lands.  If  such  be  the  conclusive  character  of  the  defendant's 
evidence,  the  inference  of  a  guilty  intention  is  removed,  and 
an  acquittal  is  his  right  under  the  benign  provisions  of  the 
crimmal  law. 

f'or  it  IS  a  blessed  and  an  unquestionable  truth — a 
maxim  not  to  be  controverted — ^that  the  Government  of  the 
United  States  seeks  not  the  conviction  or  punishment  of  an 
mnooent  man.  Oimviction^  not  recovery,  is  the  important 
word ;  punishment,  not  recompense,  the  great  object  sought 
by  the  prosecution.  Damages  are  recoverable  by  civil  actioQ. 
B^paration  for  injury,  relief,  and  not  a  penalty. 
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Now,  the  United  States,  as  a  great  land  proprietor,  is  not 
inbibited  the  usnal  civil  remedy  allowed  to  and  provided  lor 
all,  for  any  loss  or  injury  sustained.  The  courts  of  justioe 
are  opened  to  the  civil  actions  of  the  Government  as  to  those 
of  an  individual.  But  there  is  a  vast  difference  in  the  rule 
of  judgment  between  the  civil  action  and  the  criminal  verdict 
In  the  former,  the  proof  of  the  injury  and  its  extent,  caDs 
justly  for  the  rendition  of  appropriate  damages ;  and  the 
plea  of  ignorance  or  mistake,  or  an  innocent  intention,  avail- 
eth  not.  The  injury  is  done,  the  ignorant  trespasser  must 
repair  the  loss.  So  with  the  Government.  Its  landed  do- 
minion is  under  the  protection  of  the  general  law,  indepen- 
dent of  the  Statute  of  1881.  The  action  of  trespass  is  an 
•  action  to  which  the  Government  may  resort,  and  under  which 
it  may  recover  damages  to  the  full  extent  of  the  injury  sus- 
tained. 

And,  a  conviction  and  punishment  of  a  defendant,  for  a 
a  trespass,  under  the  act  of  1881,  would  not  protect  under  a 
civil  action  for  the  injury  sustained.  Neither  would  a  judg- 
ment, on  the  latter  remedy,  be  a  sufScient  plea  of  defense 
under  the  indictment. 

Wherefore,  then,  exclude  from  consideration  in  this  species 
of  criminal  prosecution,  the  proof  which  negates  an  unlawful 
intention,  or  shows  a  clear  mistake,  or  such  ignorance  as  es- 
tablishes beyoifS  all  doubt  an  intention  other  than  that  of 
cutting  or  removing  the  Government  timber  ? 

The  Court,  then,  has  no  hesitation  in  giving  you  this  in- 
struction : 

That  if  you  believe,  from  the  evidence  given  you  in  court, 
that  the  defendant  cut  timber  on  the  lands  in  question, 
through  a  misapprehension  at  the  time  as  to  the  lines  which 
separated  the  Government  lands  from  those  of  his  father, 
whose  agent  he  was,  and  that  he  then  acted  under  a  mistake, 
believing  that  the  premises  where  the  timber  was  cut,  were 
those  of  his  father,  and  not  the  public  lands,  your  duty  is  to 
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ACQUIT.  What,  then,  has  been  proyed  upon  this  issue  ?  ThiB 
18  for  jo'nr  exdusive  deliberation.  It  is  your  proyince,  your 
sole  proyince,  to  settle  what  facts  haye  been  proyed.  The 
Court  cannot,  with  judicial  propriety,  interfere  with  y^ti  in 
the  discharge  of  ihU  duty.  Tour  opinion  as  to  the  facts,  is 
that  which  must  compose  your  yerdict.  The  opinion  of  the 
Judge  is  not  your  opinion,  and  should  not  be  made  the  foun- 
dation of  your  opinion. 

And,  furthermore,  your  yerdict  is  the  opinion  of  each  and 
eveiy  one  of  you.  Such  is  the  peculiar  and  emphatic  injuno- 
tion  of  a  juror's  oath.  Your  conscience  cannot  repose  with 
ease  either  upon  what  your  fellow-juror  or  the  judge  may 
think,  as  to  the  facts,  no  more  than  the  Judge  can  safely 
rely,  at  all  times,  upon  the  doctrines  urged  by  able,  lear- 
ned and  upright  counsel.  The  inquiry,  then,  comes  back 
to  yourselyes — what  haa  been  proyed?  Much  difSculty,  ho- 
nestly felt  by  jurors  in  endeayoring  to  bring  their  minds  into 
accord,  arises  from  their  omission  to  ascertain,  in  the  first 
place,  the  facts  upon  which  they  are  all  agreed.  On  retiring, 
it  is  usually  propounded.  Is  the  party  Ghiilty,  or  is  he  not 
guilty — ^a  question  of  a  general  character,  including  a  re- 
sponse to  many  particulars  which  together  make  up  guilt; 
but  upon  which  a  yote  is  taken,  without  any  antecedent  set- 
tlement of  material  facts.  Whereas,  if  ihe%e  are  in  the  first 
place  made  the  subject  of  careful  deliberation,  comparison 
and  determination,  no  inconyenient  protraction  or  disagree- 
ment would,  in  many  cases,  occur.  It  is  your  duty  to  ex- 
amine, and  weigh,  and  sift  the  testimony.  It  is  your  duty  $o 
to  inquire,  as  to  be  ready  to  giye  a  reason  tQ  your  own  con- 
sciences of  the  faith  that  is  in  you.  Tou  cannot  ^'ti79ip  satis- 
&ctorily  at  conclusions  in  so  important  a  matter  as  a  yerdict 
in  a  criminal  case.  Enquire,  then,  in  your  own  minds,  nof^, 
eyen  now,  what  facts  are  conceded,  or  what  are  proyed,  and 
what  are  the  subject  of  conflict  ?  Did  the  defendant  cut  pine 
trees  on  the  Goyemment  land  specified  ?    Is  this  so,  there 
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is  no  contest  about  the  title  to  the  premises.  They  are  the 
Govemment  lands  acquired  from  the  Indians,  by  the  treaty 
of  Washington. 

There  is  no  contest  about  the  ownership  and  occupancy  of 
the  lands  in  the  immediate  vicinage.  The  father  of  the  de- 
fendant was  their  owner,  and  of  a  mill  seat  for  the  manufac- 
ture of  lumber,  on  an  adjoining  section.  There  is  no  contest 
about  the  residence  of  the  defendant,  and  the  relation  he 
bore  to  the  management  of  the  mill  and  the  lands.  He  was 
his  father's  servant,  clothed  with  a  special  power,  and  under 
direction  to  cut  no  timber  from  the  Goyernttient  lands. 
Inhere  is  no  question  as  to  the  roads  leading  to  and  from  the 
mill,  and  the  purpose  for  which  those  roads  were  used — 
bringing  timber  to  the  mills.  There  is  no  question  but  what 
timber,  to  a  great  extent,  was  cut  by  some  persons  on  sec- 
tions 13  and  18.  There  is  no  question  but  what  the  40  acre 
lots  on  S.  W.  quarter  of  section  18,  and  N.  E.  quarter  of 
section  13,  were  used  for  the  purpose  of  supplying  the  mill ; 
and  that  the  timber  cut  by  the  defendant's  direction,  was  nU 
only  cut  upon  these  40  acres,  but  also  across  the  lines,  and  on 
the  lands  of  the  Government  adjacent. 

Beaching  this  point,  then,  you  have  got  to  the  remaining 
inquiry,  mainly  affecting  the  guilt  or  innocence  of  the  de- 
fendant. Was  this  cutting  done  by  him,  and  the  hands 
under  him,  under  a  mistake,  and  a  well-grounded  ignorance 
of  the  lines  which  separated  his  father's  land  from  that  of 
the  Govemment.  The  principal  witness  for  the  Government 
is  Mr.  Bean,  who  visited,  observed  and  surveyed  the  premises, 
by  direction  of  the  Govemment  agent,  entrusted  with  the 
care  of  the  Government  timber  in  this  District.  The  defend- 
ant showed  him  the  quarter  post  on  the  township  line,  or 
section  line,  and  accompanied  him  the  whole  day  in  running 
the  section  lines.  No  controversy  in  relation  to  these  facts, 
and  none,  of  course,  in  relation  to  what  the  witness  observed. 
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that  mach  tiinber  appeared  to  be  cut  on  parts  of  sections  13 
and  18. 

During  this  smrvey,  the  defendant  admitted  that  he  had 
cat  some  of  the  timber^  but  claimed  the  propriatory  inter- 
cession of  the  witness,  because  he  had  shown  him  the  post, 
and  aided  him  in  ascertaining  the  lines.  Such  is  the  alleged 
admission  of  the  defendant,  and  its  force  and  extent  rests 
upon  the  credit  you  give  to  the  witness,  by  whom  it  is  es- 
tablished, and  cUl  that  defendant  said  at  the  time  must  be 
taken  together  as  one  and  an  entire  admission.  There  is,  in 
addition  to  the  charge  of  cutting,  a  count  for  the  removal. 

If  the  defendant  admitted  he  cut  the  timber,  and  you  are 
satisfied  that  he  had  the  management  of  the  mill,  and  that 
the  timber  was  removed  to  the  mill,  his  admission  will  cover 
both  charges. 

In  every  criminal  accusation  reasonable  doubt  should  mate- 
rially sway  the  mind,  in  favor  of  the  accused.  This  principle 
is  of  higher  origin  than  human  laws.  It  should  govern  in 
social  life.     It  must  control  in  Judicial  Tribunals. 

Wherefore  condemn — ^if  the  mind  hesitates  as  to  guilt? 
But  the  suggestion  of  merciful  conjecture,  is  not  the  reasona- 
ble doubt,  contemplated  by  the  law.  The  doubt  of  the  juror, 
consistent  with  his  reason,  is  that  which  relates  either  to  the 
character  or  the  force  of  the  testimony.  The  test  is,  is  or  is 
not  such  a  ffwjt  fully  proved  ?  If  yea,  are  the  witnesses  by 
which  it  is  established,  worthy  of  belief?  If  yea,  all  doubt 
vanishes,  and  there  remains  no  basis  on  which  the  reason  can 
rest. 

Sometimes  a  witness  may  be  unimpeached  as  to  general 
character,  and  may  be  uncontradicted  either  by  others,  or  be 
perfectly  consistent  in  his  statement;  and  yet,  from  his 
deportment  on  the  witness'  stand,  render  himself  unworthy 
of  credit. 

A  hesitating  or  confused  manner,  or  a  studied  narrative  of 
which  a  jury  may  judge  from  all  that  accompanies  the  delivery 
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of  the  testimony,  will  jostly  cast  a  shade  of  doubt  upon  it  aU. 
Of  tht8y  however,  the  jury  alone,  unaided  either  by  the  Court 
or  the  Counsel,  must  decide  for  themselves.  And  certeAnlj 
where  two  witnesses  contradict  each  other  as  to  a  particular 
fihct,  and  one  exhibits  a  frank  and  unbiassed  manner ;  and  the 
other  is  confused,  hesitating,  and  evidently  biassed, — the 
reliance  of  the  jury  can  with  more  safety  be  given  to  the  first, 
while  they  reject  entirely  the  last. 

It  is  another  matter  altogether,  where  discrepancies  ai« 
fairly  established  in  the  narrative  of  the  witness.  Where  he 
states  in  his  examination  in  chief,  a  fact,  which  he  contra- 
dicts in  his  (aross-examination;  or  where  he  conceals  the  whole 
of  a  matter,  which  is  afterward  extracted  by  cross4nterroga- 
tion,  such  discrepancy,  or  such  conduct,  if  clearly  apparent 
to  the  jury,  should  lead  to  the  rejection  of  the  testimony. 

The  jury  found  a  verdict  of  Guilty ;  and  the  Court  sen- 
tenced the  defendant  to  one  day's  imprisonment,  and  fifty 
dollars  fine. 


UNiTEn  States  v.  Thompson. 

1.  The  Caption  or  Title  ie  no  part  of  the  presentment  of  the  Grand  Jnry, 
and  may  be  amended  after  verdict  ae  a  clerical  error. 

2.  Not  necessary,  in  an  indictment  for  cuttini;  timber,  to  state  the  claaft 
of  lands  from  whioh  the  tmes  were  cat. 

8.  Such  a  description  as  shovs  the  accused  the  offense  with  which  he  is 
charged,  is  sufficient. 

4.  Where  a  Statute  creates  an  offense,  and  the  indictment  charges  the 
same  in  the  precise  words  of  the  Statute,  it  is  unnecessary  to  prefix  to  the 
charging  words,  the  word  "unlawful,"  or  any  other  word  showing  a  wrong- 
fU  intention. 

Mr.  JTani,  DuL  Atty.  United  States^  and  Mr.  JPrazer  for 
United  States. 

Van  Arman  ^  WMker  k  Lathrop  for  the  defendant. 
Motion  in  arrest  of  Judgment. 
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opcnoir  OF  judgb  wilkins. 

Seyeral  reasons  are  assigned  for  the  arrest  of  the  Judg- 
ment of  the  Gonrty  comprising  rarions  objections  to  the 
indictment. 

The  Ist  objection  is,  as  to  what  is  tecfanicallj  termed  the 
eaptianj  or  that  the  Court  is  not  properly  entitled. 

We  consider  that  this  objection  has  been  long  settled,  both 
in  England  and  in  this  conntrj.  ^ 

Forming  no  part  of  the  indictment  or  presentment  of  the 
Grand  Jury,  being  in  ftct  no  more  than  the  clerical  endorse- 
ment of  the  record,  unnecessary  as  giving  information  to  the 
accused,  it  is  only  matter  of  astonishment,  that  such  a  tech- 
Tiical  exception  should  now  be  grayely  argued  in  Court.  In 
the  language  of  Lord  Mansfield,  in  1st  Saunders,  and  which 
has  been  adopted  by  the  most  reliable  American  cases,  it  is 
only  a  copy  of  the  style  of  the  Court  at  which  the  indictment 
is  found,  and  is  amendable  at  any  time  before  remoTed  to  a 
higher  court.  And,  if  the  objection  could  now  be  entertained, 
80  as  to  defeat  Justice,  it  would  be  giving  judicial  weight  to 
technical  exceptions — calling  loudly  for  legislative  interposi- 
tion. Moreover,  there  is  no  great  fault  to  be  found  in  this 
caption.    The  Court  is  in  fact  properly  entitled. 

"District  Court  of  the  United  States."  The  other  words, 
in  relation  to  "Seventh  Circuit,"  may  be  treated  as  surplusage, 
without  any  formal  amendment. 

The  2nd  objection  is,  that  the  indictment,  in  its  description 
of  the  offense,  does  not  specify  the  class  of  lands  on  which  the 
trespass  was  committed,  so  as  to  distinguish  between  the 
lands  reserved  and  those  not  reserved  for  naval  purposes. 
This  was  unnecessary.  The  Act  of  1817,  based  upon  the 
provision  of  law  for  the  preservation  of  ship  timber  for  the 
use  of  the  Navy  of  the  United  States, — contemplated  only  the 
punishment  of  cutting  Naval  timber — ^where  the  same  was  cut 
and  removed  without  authority. 
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The  Act  of  1831  was  designed  to  extend  the  efficacious 
and  salutary  provisions  of  the  first  Act, — ^to  all  the  public 
lands, — and  to  all  timber,  whether  naval  or  otherwise.  Under 
either  Statute,  the  Secretary  of  the  Navy  could  authorize  an 
agent  to  cut  and  remove  any  timber  from  any  of  the  lands  of 
the  United  States,  whether  reserved  or  not.  Such  is  the  im- 
port of  the  closing  language  of  the  1st  Section  of  the  Act  of 
1881,  creating  these  ofienses.  ^'  Other  than  for  the  use  of 
the  Navy  of  the  United  States." 

Therefore,  the  allegation  negativing  the  fact,  that  timber 
was  cut  ''other  than  for  the  use  of  the  Navy  of  the  United 
States,"  is  sufficient  to  describe  the  offense  charged.  What  is 
the  object  of  the  general  rule  in  criminal  pleading,  requiring 
a  specific  and  succinct  description  of  the  offense,  but  that  the 
accused  may  be  apprised  of  what  he  is  accused,  by  such  a 
clear  and  intelligible  description  that  he  cannot  be  misled,  but 
may  know  what  charge  he  is  called  upon  to  meet?  The  old 
beaten  paths  of  the  Common  Law,  so  much  the  subject  of 
humorous  comment,  during  the  argument,  had  this  principle 
as  their  foundation ;  although  many  of  the  old  decisions^  by 
too  great  an  observance  of  technical  terms,  favored  the  escape 
of  the  guilty.  But  modern  ruling  is  more  consistent  with 
common  sense,  and  the  safe  administration  of  justice.  All 
that  is  required  now,  is  embraced  within  two  simple  prin- 
ciples. 

1.  Charge  the  offense  as  defined  or  described  in  the  law. 

2.  Describe  it  intelligently,  as  to  manner,  time  and  place. 
Such  is  the  description  as  contained  in  this  indictment.   The 

Statute  declares  the  act  of  ''cutting  any  live  oak  or  red  cedar 
*or  other  timber,'  from  any  lands  of  the  United  States,  with 
intent  to  export,  use  or  employ  the  same  in  any  manner  what- 
soever, other  than  for  the  use  of  the  Navy  of  the  United 
States,*'  a  misdemeanor: — I  say  a  misdemeanor — although 
the  term  is  not  employed,  but  is  implied;  as  the  individual  so 
doing  is  treated  as  an  offender,  and  punished,  on  conviction. 
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with  fine  and  imprifionment.  This  indictment  describes  the 
ofiense  in  the  precise  words  of  the  Statute — ^thus — ^Hhat  the 
said  William  Thompson,  did,  on  the  1st  of  October,  1853,  at 
the  conntj,  and  township,  and  range,  and  section,  specially 
d^cribed,  a  certain  close  of  the  United  States ;  yiz.,  the 
township,  and  range,  and  section  aforesaid,  broke  and  entered; 
and  certain  timber,  yiz.,  5,000  pine  trees — there  standing  and 
growing,  and  being  on  the  said  lands  of  the  United  States, — 
cause  to  be  cut,  felled  and  prostrated,  unih  intent^  the  said 
timber,  then  and  there  to  use  and  employ  in  another  manner 
than  for  the  use  of  the  Nayy  of  the  United  States,  to  wit, — 
for  his  own  priyate  use,  &c/* 

It  is  difficult  for  the  Court  to  conceiye  what  other  language 
could  better  describe  the  offense ;  or,  wherefore  there  should 
be  an  additional  showing,  that  the  lands  so  specifically 
described,  according  to  the  public  survey,  had  not  been,  and 
were  not  reserved  for  Naval  purposes.  The  Legislature,  by 
positive  enactment,  declares  iJiat  act  a  crime,  which  before 
was  but  a  civil  trespass:  the  act  itself  was  prior  to  this  period 
unlawful,  but  not  punishable  by  indictment ;  and  the  Statute 
now  describes  the  characteristics  of  the  ofiense  which  it 
creates  and  punishes — they  are  two. 

1.  Gutting  timber  on  the  Public  Lands. 

2.  Cutting  with  the  intent  designated. 

It  is  true,  that  the  whole  scope  and  spirit  of  the  Land  Laws 
of  the  United  States,  especially  the'  provisions  enacted  since 
1831,  encourage  and  invite  actual  settlement  on  the  public 
domain,  and  bestow  upon  the  settler  or  pre-emptor  certain 
privileges  upon  certain  prescribed  terms.  But  this  invitation 
is  not  to  trespassers  or  squatters,  nor  is  there,  even  in  the 
recent  legislation  of  Congress,  any  provision  countenancing 
the  cutting  of  timber  on  the  lands  of  the  United  States,  for 
the  private  profit  of  the  cutter,  or,  for  his  own  use,  beyond 
that  which  might  indicate  an  intention  of  pre-emption,  which 
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must  be  oonsummated  within  a  hri^  period^  or  the  cutter  is 
deemed  a  trespasser  ab  iniiio. 

I  am  clearly  of  opinion,  then,  that  thia  exception  is  not 
well  taken,  that  no  such  classification  is  necessary,  and  thai 
it  is  snfficient  to  allege  the  trespass,  as  in  this  indictment,  by 
the  particular  township,  range  or  section. 

The  next  objection,  and  which  embraces  substantially  the 
4th  and  5th  is,  that  there  is  no  act  set  forth,  from  whidi  the 
law  will  presume  a  ^^criminal  intent." 

I  copy  the  precise  words  of  the  exception.  The  argument 
took  a  wider  range ;  but,  in  determining  the  validity  of  the 
objection,  the  Court  will  consider  the  suggestions  made  as 
applicable  to  the  particular  exception.  It  is  urged,  that  the 
description  of  the  offense  is  defectiye,  because  there  is  no 
term  employed  showing  a  wrongful  act  or  criminal  intention. 
In  support  of  the  proposition,  it  is  insisted  that  the  Statute 
of  1881,  being  part  of  one  general  system  of  legislation, 
designed  to  punish  as  criminals,  only  those  who  wrongfully 
entered  the  public  lands,  and  wrongfully  cut  timber  thereoni 
and  wrongfully  removed  the  same  after  it  was  cut.  That 
antecedent  to  the  enactment,  cutting  timber  on  the  public 
lands,  was  not  wrongful  or  unlawful ;  and  that  the  offense 
under  this  act  must  be  so  described.  The  Court  has  already, 
on  three  different  occasions,  fully  commented  on  this  Statute, 
and  given  to  its  provisions  a  judicial  construction.  These 
views  need  not  now  be  recapitulated. 

The  position  is  well  taken,  that  the  Act  of  1881  is  part  of 
a  general  system ;  that  all  the  land  legislation,  pari  materioL, 
may  be  considered  one  law,  that  there  are  benign  provisions 
encouraging  settlement,  and  contra-distinguishing  the  pre- 
emptor,  the  bona  fide  settler,  from  the  lawless  trespasser ; 
that  the  former  may,  for  the  manifest  purposes  which  are 
consistent  with  his  settlement  and  contemplated  pre-emption 
entry,  cut  such  timber  as  corresponds  with  his  supposed  legal 
immunity;   and  furthermore,  that  a  wrongful  intention  is 
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eesential  to  constitute  any  act  a  crime.  To  all  these  propo- 
sitions, the  Court  most  cordially  assents.  But  they  are  not 
inrolved  in  the  exception  taken  to  this  indictment.  An 
nnlawfol  act  is  alleged ;  and  consequently  an  nnlawfiil  inten* 
tion  will  be  presumed,  on  the  proof  of  such  unlawful  act. 
Prore  the  allegata,  and  the  intention  is  established,  to  be 
rebutted  by  the  defense. 

This  principle  is  as  old  as  the  criminal  law.  The  act  of 
homicide  implies  malice,  because  the  act  is  proof  of  the 
intent. 

But,  it  is  urged  that  a  manifest  distinction  exists  in  this 
respect,  between  mala  prohihita  and  mala  per  %e.  That  dis- 
tinction the  Court  fully  recognises. 

But  its  applicability  to  the  point  in  question,  is  not  so 
clearly  apprehended.  An  evil,  prohibited,  merely,  is  not  that 
act  whidi  was  an  evil  before  prohibition ;  but  that  which  is 
made  an  evil  only  by  legislation. 

If  a  trespass  upon  the  public  lands,  and  destroying  the 
▼iduable  timber,  was  never  an  evil  or  an  offense  until  the  Act 
of  1881,  then  there  would  be  some  weight  in  the  argument ; 
but  such  was  not  the  case,  for  although  the  act  was  not  before 
punishable  by  indictment,  yet,  it  was  in  itself  a  wrongful,  yea, 
an  immoral  act,  an  evil  of  itself,  and  for  which  the  trespasser 
was  answerable  in  damages  recoverable  by  civil  action.  It  is 
true,  the  intention  to  enter  a  pre-emption  claim,  vests  certain 
privileges,  and  within  their  scope,  the  party  may  freely  act, 
without  being  amenable  to  this  Statute ;  yet,  the  existence 
of  such  an  inchoate  right,  a  mere  privilege,  not  a  consumma- 
ted right,  which  could  be  perfected  at  the  option  of  the  party, 
IB  only  available  as  matter  of  defense,  and  must  be  shown  by 
proof  only  within  the  knowledge  and  power  of  the  defendant. 
It  is  matter  of  defense,  then,  and  not  matter  of  pleading, 
and  need  not  be  anticipated  by  the  prosecution.  The  indict- 
ment alleges,  in  the  very  words  of  the  Statute,  the  wrongful 
act,  which  it  prohibits ;  and  describes  the  offense  with  aU  the 
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certainty  of  the  Statute  itself.  What  more  particularity  can 
bei  required ;  what  ^^obvious  intention"  has  been  disregarded ; 
and  what  ^^  known  principle  of  law  "  would  demand  greater 
nicety  ?  To  prefix  the  words  "  unlawfully  or  knowingly  "  to 
the  charging  terms,  would  not  serve  any  purpose  favorable  to 
the  defendant ;  it  would  give  him  no  clearer  notice  of  the 
offense.  His  act  of  cutting  or  removing,  was  either  lawful  or 
unlawful,  according  to  the  circumstances  attending  the  trans- 
action. If  he  cut,  as  a  pre-emptor,  he  can  shew  it ;  if  he 
remavedy  he  can  shew  it.  Wherefore,  then,  does  substantial 
justice  require  the  insertion  of  these  words?  The  known 
principles  of  law  do  not  require  it,  nor  does  the  Statute,  in 
its  spirit  or  purview,  demand  it.  Such  is  no  part  of  the 
Statutory  description  of  the  offense. 

Upon  this  point  the  law  has  been  long,  and  to  my  mind, 
clearly  settled,  by  an  unruffled  current  of  authority,  both  in 
England  and  in  this  country,  from  Bacon's  Abridgement  to 
Sumner's  Reports,  and  Wharton  and  Blackford  but  copy 
the  old  rule,  tread  in  the  old  well  beaten  path  of  the  common 
law,  which  is  common  sense  and  substantial  justice.  Bacon 
says :  ''Where  the  act  itself  is  unlawful  the  law  infers  an  evil 
intent." 

Story  says :  "  Where  it  is  not  required  by  the  State,  it 
need  not  be  averred;  and  Mr.  Justice  McLean,  in  his  opinion 
in  the  case  of  Lancaster,  does  not  express  a  different  ruling, 
or  warrant  the  interpretation  that  has  been  given  to  his 
language. 

The  Court  holds  then,  that  this  exception  is  not  well  taken. 
Setting  forth  the  Act  prohibited  in  the  words  of  the  Statute, 
is  all  that  is  required ;  and  on  the  proof  of  such  act,  the  law 
will  infer  a  criminal  intent.    Motion  to  arrest,  refused. 
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ik  admiralty. 

A  Steamer,  in  entering  the  Harbor  of  Chicago  in  the  night,  at  a  speed 
of  three  and  a  half  to  four  miles  an  hour,  while  another  Steamer  was  in 
tlie  act  of  turning,  just  above  a  bend  in  the  riyer,  eame  in  collision  with 
the  latter,  at  that  moment  lying  across  the  river. 

The  former  was  in  faulty  and  was  liable  for  the  damages  done.  The  rirer 
was  full  of  craft)  and  the  speed  of  the  Steamer  was  too  great  under  the 
circumstances. 

If  a  Steamer,  owing  to  any  cause,  cannot  see  its  way  clear  before  it,  in 
entering  a  harbor  in  the  night,  it  is  its  duty  to  stop. 

Mr.  Shumway,  for  libellant. 
Mr.  &oodrichj  for  claimant. 

OPINION  OP  JUDGE  DRUMMOND. 

On  the  27th  of  August,  1851,  the  Steamer  St.  Louis  had 
returned  from  her  nightly  trip  from  New  Buffalo  to  Chicago, 
and  had  entered  the  riyer  and  passed  a  little  above  her  wharf 
to  wind.  It  was  about  three  o'clock  in  the  morning.  There 
was  no  regular  place  at  that  time  for  Steamers  to  turn.  They 
winded  where  they  could,  though  there  was  a  place — ^the 
ezcaration — where  it  was  more  convenient  and  wider  than  at 
other  places.    The  St.  Louis  was  in  the  act  of  turning,  lying 
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across  the  river,  (then  two  hundred  and  six  feet  wide  only  at 
that  place,  the  St.  Louis  being  one  hundred  and  ninety-five 
feet  long ;)  when  the  Bossiter  came  into  the  harbor  at  a  speed 
of  three  and  a  half  to  four  miles  an  hour.  In  turning  the 
bend  of  the  river,  not  far  from  the  ferry,  a  little  more  than 
seven  hundred  feet  from  the  spot  where  the  St.  Louis  was 
winding,  the  Rossiter  encountered  a  thick  smoke,  coming 
across  the  river  from  the  ruins  of  Haddock  &;  Norton's  ware- 
house, then  recently  destroyed  by  fire,  which  prevented  those 
on  board,  as  they  allege,  from  seeing  the  St.  Louis,  though 
the  people  of  the  latter  assert  that  they  could  easily  distin- 
guish the  Rossiter.  The  Bossiter  blew  her  whistle  as  she 
came  up  the  river.  The  St.  Louis  had  all  necessary  lights. 
The  Rossiter  was  hailed  as  she  approached,  but  without  avail, 
as  she  immediately  struck  the  St.  Louis  and  caused  damage 
to  the  amount  of  9258,61.    It  was  a  clear  star-light  night. 

These  are  the  material  fS^ts  in  the  case. 

There  can  be  no  doubt  that  the  Rossiter  was  in  fault,  and 
liable  for  the  injury  done.  If  those  on  board  of  the  Propeller 
could  not  see  their  way  clear,  owing  to  the  smoke,  it  was 
their  duty  to  proceed  with  extreme  caution,  especially  as  they 
were  approaching  a  bend  in  the  river.  It  is  a  rule  of  univer- 
sal application,  that  a  Steamer  in  entering  a  harbor  at  night, 
crowded  with  craft  as  the  Chicago  river  was  at  that  time, 
shall  be  held  to  the  greatest  diligence  and  circumspection, 
and  if  owing  to  fog,  smoke,  or  other  cause,  they  cannot  see 
their  way  before  them,  it  is  their  duty  to  stop,  or  at  least 
proceed  with  such  slowness  that  they  can  stop  at  a  moment's 
notice.  It  will  not  do  for  Steamers  to  proceed  at  haphasard, 
and  trust  to  chance  to  go  clear.  If  they  cannot  see  the  way 
they  must  stop  till  they  can.  I  have  repeatedly  been  called 
upon  to  investigate  cases  which  have  originated  from  the 
recklessness  with  which  Steamers  enter  the  Harbor  of  Chi- 
cago, as  well  in  the  daytime  as  in  the  night.  They  must  be 
more  careful  and  vigUant  than  they  have  been,  or,  clearly 
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understood,  they  will  hare  to  answer  in  damages  for  the 
consequences. 

A  decree  will  be  entered  against  the  claimant  and  his  sureties 
for  the  sum  of  9258,61  and  costs. 


The  ITnitbd  States  v.  Willum  Pbbntice  bt  al. 

In  ft  suit  broQglit  by  the  United  States  against  the  marriial  and  hk 
•nzetles,  on  his  bond  for  the  recoTorj  of  monejs  ooUeeted  in  divers  exeoo- 
tions,  issued  at  the  suit  of  the  United  States,  the  defendants  attempted  to 
set  off  the  items  of  an  account,  contained  in  a  Treasury  transcript,  which 
liad  been  disallowed;  but  which  transcript  reserred  a  balance  due  the 
QoTenunent,  orer  and  above  such  items,  without  including  any  of  the 
moneys  claimed  in  this  suit  It  was  held  that  the  set  off  could  not  be 
allowed. 

It  makes  no  difference  that  the  marshal  might  be  able  to  plead  the 
statute  of  limitation  to  a  suit  brought  for  such  balance. 

When  a  debtor  has  a  set  off  equally  applicable  to  the  demands  against 
him,  the  Court  will  apply  it  aecording  to  the  equity  between  the  parties. 

Besides,  the  marshal  had  presented  this  account  to  meet  another  claim 
of  the  Government  not  included  in  this  suit. 

The  Statute  of  the  State  can  have  no  influence  on  this  question:  it 
depends  upon  the  Act  of  Congress. 

There  is  no  law  of  Congress  regulating  set  off  in  snito  against  offioen; 
but  several  statutes  imply  that  set  off  may  be  allowed. 

Mr.  Williams,  2).  A.,  for  the  plaintiffs. 
Messrs.  Lincoln  ^  Logan,  for  defendant. 

OPINION  OF  JUDGE  DRUMMOND. 

This  is  an  action  brought  by  the  plaintiffs  against  Prentice 
and  his  sureties,  for  the  recoyerj  of  monejs  which  the  former 
had  received  upon  sundry  executions  in  favor  of  the  United 
States,  and  which  had  come  to  his  hands  as  marshal.  The 
declaration  only  counts  up<m  breaches  of  the  bond,  because 
the  marshal  has  collected  money  which  he  never  paid  over. 
5a 
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After  the  plaintiffs  had  introduced  the  various  executions 
which  are  mentioned  in  the  declaration,  with  the  endorsements 
made  on  them  by  the  marshal,  the  defendants  offered  an 
account  of  the  items  which  they  claimed  as  a  set  off  in  this 
suit,  amounting  to  the  sum  of  fourteen  hundred  dollars,  and 
then  offered  a  transcript  from  the  Treasury  Department,  to 
show  that  the  items  claimed  as  a  set  off  were  disallowed. 
The  defendants  insisted  it  was  competent  evidence  for  that 
purpose.  By  agreement,  the  whole  transcript  was  admitted 
subject  to  the  opinion  of  the  Court  upon  the  effect  to  be  given 
to  it.  The  transcript  shows  a  balance  of  more  than  two 
thousand  dollars  against  the  marshal,  so  that  if  the  (1400 
were  allowed  as  a  set  off  in  this  case^  there  would  still  be, 
according  to  the  transcript,  a  balance  of  more  than  $600  due 
the  Government. 

I  am  of  the  opinion  that  the  account  cannot  be  allowed  as 
a  set  off,  in  this  case. 

The  Government  has  not  seen  fit  to  sue  the  marshal  on  the 
account  which  contains  these  disallowed  items,  but  has  brought 
suit  for  money  collected  on  divers  executions.     The  Govern- 
ment can  properly  object  to  this  account  in  this  suit,  because 
it  was  presented  by  the  marshal  as  a  charge  against  the  Gov- 
ernment, in  another  claim  with  which  the  subject  matter  of 
this  suit  has  no  concern.    The  defendants  insist  upon  the  set 
off  here ;  because  to  the  other  claim,  if  suit  is  brought,  they 
purpose  pleading  the  statute  of  limitation.     But  this  ground 
will  not  help  them  in  this  case.     It  would  seem  to  be  inequi- 
table  to   suffer  the  defendants  to  avail  themselves   of   an 
account  which  shows  that  so  far  from  there  being  any  set  off 
for  claims  against  the  Government,  there  is  a  balance  against 
the  marshal,  independent  of  the  amount  in  controversy  here. 
Where  a  debtor  has  a  set  off  equally  applicable  to  two 
demands   against  him,  he   cannot  select  on  which   of  the 
demands  he  will  apply  it ;  but  the  Court  will  apply  it  accord- 
ing to  the  equity  between  the  parties.  See    Tallmadge  v.  Fuih' 
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UU  Iron  Co.,  4  Barbour  S.  C.  M.  392,  which  was  a  suit  in 
equity,  and  which  cites  CoUins  v.  AUeUy  12  Wendell  R.  356, 
which  was  a  suit  at  law,  where  a  party  had  two  claims — a  note 
and  an  account — against  a  man,  and  transferred  the  note  OTer- 
dne,  he  holding  claims  against  the  man  sufficient  to  meet  a  set 
off  which  was  attempted  to  be  pnt  in  in  a  suit  on  the  trans- 
ferred note.  It  was  held,  it  was  not  a  good  set  off  in  that 
suit. 

But  here  there  is  great  reason  for  saying  that  the  marshal 
himself  elected  to  apply  the  account  offered,  as  a  set  off  to 
another  claim  of  the  Government  against  him,  different  from 
the  one  in  suit  here.  And  it  would  be  manifestly  unjust  to 
allow  him  now  to  withdraw  this  account  from  that  claim, 
because  it  may  be  barred  by  the  4th  section  of  the  Act  of  10th 
of  April,  1806. 

The  Statute  of  the  State  can  have  no  influence  on  this 
question.  It  is  something  which  depends  entirely  upon  the 
Acts  of  Congress.  No  State  law  can  affect  the  question  of 
set  off,  in  suits  by  the  Government  against  its  officers,  because 
the  rule  on  the  subject  must  be  uniform  throughout  the  United 
States.  The  United  States  v.  Robeson,  9  Peters  R.  328. 
The  Courts  have  frequently  allowed  claims  as  set  off  against 
the  Government,  which  were  not  strictly  legal,  provided  they 
were  due  ex  equo  et  bono.  The  United  States  v.  McDanid,  7 
Peters  R.  1. 

It  is  to  be  regretted  that  there  is  no  Act  of  Congress  regu- 
lating set  off  in  suits  brought  by  the  Government.  There  are, 
however,  various  acts,  such  as  the  3rd  and  4th  sections  of  the 
Act  of  March  3rd,  1797,-1  Stat,  at  L.  514,  and  others, — 
irhich  imply  that  set  off  may  be  allowed. 

Being  of  opinion  that  the  defendants  are  not  equitably 
entitled  to  the  set  off  they  claim,  the  judgment  must  be  for 
the  plaintiffs. 
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Adam  W.  Thaztsb  v.  Reuben  Hatch  et  al. 

Wh«re  ft  morigftgd  w ftB  exeeaM  in  MftssftokiiMtti  to  leenre  t&e  pftyneat 
of  pvomiMory  uotef  ftlso  made  there,  for  land  in  IllinoiB;  and  the  pi^er  of 
the  note,  then  a  oitizen  of  Massachusettfl,  assigned  them  to  the  plainti^ 
and  continued  to  reside  in  that  State  till  after  cause  of  action  had  occurred 
en  the  notes;  but  before  suit  brought,  the  payer  moved  to  Illinois,  and  at 
the  time  of  the  eommenoement  of  the  suit  was  a  citif  en  of  Illinois.  ffHd 
that  the  case  was  within  the  11th  section  of  the  Judiciary  Act  of  1789,  a&i 
that  the  Court  had  no  Jurisdiction. 

When  the  Courts  of  the  United  States  once  acquire  jurisdiction,  bj  tIi- 
tne  of  the  citixenship  of  the-  parties,  it  cannot  be  ousted  bj  a  change  of 
vesidenoe ;  but  this  applies  only  where  jurisdiction  has  rested  by  a  miit. 

The  limitatien  in  the  11th  section  of  the  Judiciary  Act  is  confined  te  the 
time  when  the  suit  is  commenced. 

Messrs.  Orvmhaw  ^  WiUiamSj  2>.  A.y  for  plaintiff. 
Messrs.  Hay  ^  Brotening,  for  defendants. 

OPINION  0?  JUDGE  BBUMMOND. 

This  is  a  bill  to  foreclose  a  mortgage  giy^i  by  Reub^ 
Hatch  and  James  Wilson  on  some  land  in  Pike  County,  to 
John  Preston.  The  mortgage  was  executed  to  secure  some 
promissory  notes,  part  of  the  purchase  money  of  the  land. 
They  were  made  payable  to  Preston,  who  assigned  them  to 
the  plaintiff.  At  the  time  of  the  assignment,  both  Freston 
and  the  plaintiff  were  citizens  of  Massachusetts.  When  the 
suit  was  brought,  Preston  had  ceased  to  reside  in  Massachu- 
setts, and  had  become  a  citizen  of  Illinois.  The  mortgage 
itself  had  never  in  form  been  assigned  by  Preston  to  the 
plaintiff,  and  the  only  right  of  the  plaintiff  was  founded  on 
the  fact  that  the  note  had  been  duly  endorsed  to  him.  It  is 
objected,  that  under  this  state  of  facts  the  Court  has  no  juris- 
diction of  the  case. 

In  the  11th  section  of  the  Judicial  Act  of  1789,  there  is 
the  following  clause:  "Nor  shall  any  District  or  Circuit 
Court  haye  cognizance  of  any  suit  to  recover  the  contents  of 
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any  promissory  note,  or  other  clanse  in  action  in  favor  of  an 
assignee,  unless  a  snit  might  have  been  presented  in  sach 
Court  to  recover  the  said  contents,  if  no  assignment  had  been 
made,  except  in  eases  of  foreign  bills  of  exchange." 

Whatever  doubts  may  have  heretofore  existed  on  the  sub* 
ject,  the  case  of  Sheldon  v.  SUl,  8  Howard  R.  441,  decides 
that  the  kind  of  contract  upon  -which  this  action  is  brought, 
is  a  chose  in  action  or  promissory  note,  within  the  meaning 
of  this  Act  of  Congress.  But  -was  a  case  of  bond,  secured 
by  mortgage.  This  is  a  case  of  promissory  notes  secured  by 
mortgage.  The  plaintiff  is  therefore  an  assignee  of  a  chose 
in  action,  and  the  only  question  is  whether  within  the  mean- 
ing of  the  act  a  suit  might  have  been  prosecuted  if  no  assign- 
ment had  been  made.  In  the  case  referred  to,  the  citizenship 
of  the  parties  remained  the  same ;  the  contract  was  made  in 
the  State  where  the  suit  was  brought,  and  between  citizens  of 
that  State.  Here,  the  contract  was  made  in  Massachusetts, 
and  Preston,  when  he  assigned  the  notes,  was  a  citizen  of  that 
State ;  and  it  is  insisted  that  inasmuch  as  a  suit  could  at  one 
time  have  been  brought  by  Preston,  he  could  not  by  his  own 
act  deprive  the  plaintiff  of  the  right  to  sue  in  the  Courts  of 
the  United  States,  that  right  existing  at  the  time  of  the 
assignment.  The  question  is,  what  is  the  limitation  of  the 
restriction  ?  Is  it  general,  or  is  it  confined  to  the  time  of  the 
commencement  of  the  suit?  It  is  true  that  at  one  time  a  suit 
might  have  been  prosecuted  if  no  assignment  had  been  made; 
but  before  any  suit  was  brought,  the  assignor  became  a  citizen 
of  Illinois,  and  consequently  he  could  not  have  brought  suit 
there  if  no  assignment  had  been  made,  because  the  controversy 
would  not  have  been  between  citizens  of  different  States. 

It  has  been  uniformly  held,  that  when  the  Courts  of  the 
United  States  have  once  acquired  jurisdiction,  by  virtue  df 
the  citizenship  of  the  parties,  it  cannot  be  ousted  by  a  change 
of  residence ;  but  as  I  understand  this  rule,  it  only  applies 
when  jurisdiction  has  actually  vested  by  the  commencement 
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of  a  suit.  There  can  be  no  doubt,  that  as  a  general  rule,  the 
jurisdiction  depends  upon  the  character  of  the  parties  at  &e 
time  the  suit  is  brought ;  and  this  is  the  only  inquiry  for  the 
Court  in  these  cases.  And  I  think  the  same  rule  must  be 
adopted  in  this  case.  The  limitation  is  confined  to  the  time 
when  the  suit  is  commenced.  Morgan  y.  Morgan^  2  Wheaian 
290 ;  MoUan  y.  Torrance,  9  Wheaton  587;  Dunn  v.  Clarke,  8 
Peters  1 ;  Clarke  y.  Matthewson,  12  Peter%  171. 

The  bill  must  accordingly  be  dismissed  for  want  of  jurisdic- 
tion. 


The  Columbus  Insurancb  Company  v,  Thb  Peoria  Bridgb 
Association.  • 

The  principles  declared  in  the  Columhut  Ituuranee  Company  t.  Cbremmr 
et  (d,  ante — again  affirmed — that  the  Riyer  Illinois  is  free  to  all  the  citizens 
of  the  United  States.  But  the  Legislature  had  no  power  to  authorixe  thm 
construction  of  a  bridge  which  would  be  a  material  obstruction  to  its  naTi- 
gation,  nor  to  declare  that  a  bridge,  with  a  draw  of  a  particular  width, 
was  not  an  obstruction. 

The  true  construction  of  the  2nd  section  of  the  Act  of  the  Legislatitre  of 
niinoiSi  of  the  26th  of  January,  1847,  is,  that  a  space  of  seTenty-fiye  feet^ 
fairlj  and  substantially  embracing  the  principal  channel  of  the  riyer, 
must  be  left  open,  estimating  with  reference  to  its  course. 

The  right  of  the  f^ee  navigation  of  the  Illinois,  is  consistent  with  the 
right  of  the  State  to  construct  bridges,  provided  they  do  not  materially 
obstruct  the  navigation.  They  exist  together,  and  neither  can  be  permit- 
ted to  destroy  or  essentially  impair  the  other. 

The  authority  to  construct  a  bridge  across  a  navigable  stream,  should  be 
so  exercised  as  to  interfere  as  little  as  possible  with  the  free  navigation  of 
the  river. 

Every  bridge  may  in  one  sense  be  said  to  be  an  obstruction ;  but  that 
delay  or  risk  which  is  inseparable  from  the  thing  which  the  State  haa  the 
power  to  create,  does  not  make  it  an  obstruction  in  law. 

The  State  is  to  determine  when,  where,  and  under  what  circumstances  a 
bridge  shall  be  constructed ;  and  as  a  general  thing,  no  third  party  can 
question  the  authority  of  the  State  in  this  respect. 

If  the  bridge  was  an  obstruction,  the  plaintiff  cannot  recover  for  the 
injury,  if  there  was  carelessness  and  negligence  in  the  management  of  the 
boat  injured. 
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This  is  the  same  case  reported  ante — the  present  defendant 
being  substituted  by  agreement  for  the  former  defendants. 
After  the  decision  of  the  Court  upon  the  demurrer,  the 
defendants  had  leaye  to  amend  their  pleas,  and  in  their  new 
pleadings  trayersed  the  averment  in  the  declaration  that  the 
bridge,  as  constructed,  was  a  material  obstruction  to  the 
navigation  of  the  river.  Issue  was  joined  upon  the  pleas,  and 
the  case  was  submitted  to  a  jury. 

It  appears  by  the  evidence  that  the  Steamer  Falcon,  on  the 
22d  of  March,  1849,  having  several  boats  in  tow,  among 
which  was  the  canal  boat  Troy,  loaded  with  wheat,  was 
descending  the  Illinois  river;  and  in  attempting  to  pass 
through  the  piers  of  the  bridge  constructed  at  Peoria,  the 
canal  boat  struck  one  of  the  piers,  was  stove  and  sunk,  and 
the  cargo  lost.  The  plaintiffs,  having  a  policy  of  Insurance 
on  the  canal  boat  and  cargo,  paid  it,  and  brought  this  suit  to 
recover  the  amount.  There  were  only  two  questions  made  in 
the  case ; — ^the  first  was  whether  the  bridge  was  a  material 
obstruction  to  the  navigation  of  the  river ;  and  the  secopd, 
whether  the  boat  had  been  managed  with  competent  skill.  A 
large  number  of  witnesses  were  examined  on  these  points,  and 
there  was  some  conflict  in  the  evidence. 

The  case  was  argued  by  Mr.  Lincoln  and  Mr.  Chumasero 
for  the  plaintiff,  and  by  Mr.  Logan,  Mr.  Powell,  and  Mr. 
Peters  for  the  defendant. 

CHABQB  OP  THE  COURT  TO  THE  JURY. 

From  an  examination  of  the  subject  in  this  case,  at  a  for- 
mer term,  I  came  to  the  conclusion  which  I  now  repeat  to 
yon,  that  the  River  Illinois  is  a  navigable  stream,  free  to  all 
the  citizens  of  the  United  States,  and  the  State  could  not 
anthorize  the  construction  of  a  bridge  which  would  be  a 
material  obstruction  to  its  navigation,  and  if  you  believe  from 
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the  evidence,  that  the  defendant  has  placed  such  obstruction 

in  the  river,  then  no  exemption  can  be  claimed  by  virtue  of 

such  obstruction.    Whether  it  is  a  material  obstruction  or  I 

not,  is  a  question  of  fact  to  be  determined  by  the  jury,  upon 

a  consideration  of  all  the  evidence  in  the  case. 

Some  evidence  has  been  given,  which  it  is  insisted  proves 
that  the  bridge  has  not  been  constructed  in  accordance  with 
the  Act  of  the  Legislature  of  1847.  It  is  for  you  to  deter- 
mine upon  the  evidence,  whether  it  has  been  constructed  as 
required  by  that  Act.  If  it  has  not  been  so  built,  then,  of 
course,  the  defendant  cannot  claim  any  protection  by  virtae 
of  it. 

The  true  construction  of  the  second  section  of  the  Act  of 
26th  of  January,  1847,  is,  that  the  defendant  was  obliged  to 
have  a  space  of  seventy-five  feet,  fairly  and  substantially 
embracing  the  principal  channel;  and  if,  for  any  purpose,  the 
bridge  was  run  irregularly  across  the  channel,  that  was  not  a  | 

compliance  with  the  Act,  unless  the  seventy-five  feet  were  left 
open,  across  the  channel,  estimating  with  reference  to  its 
curve.  The  defendant  was  not  authorized  to  place  any  pier 
in  the  principal  channel,  but  that  must  be  left  open,  unless  it 
was  more  than  seventy-five  feet  wide,  and  in  that  event  the 
usual  channel  for  the  passage  of  river  craft  should  be  left 
open. 

The  Legislature  had  no  power  to  declare  that  a  bridge  con- 
structed with  a  draw  of  a  certain  width,  was  not  a  material 
obstruction  to  the  navigation  of  the  river ;  and  if  the  jury  is 
satisfied  from  the  evidence,  that  the  defendant  has  complied 
with  the  Act  of  1847,  still  that  does  not  determine  the  ques- 
tion whether  or  not  it  was  an  obstruction. 

The  right  of  free  navigation  of  the  Illinois,  is  not  incon- 
sistent with  the  right  of  the  State  to  provide  means  of  crossing 
the  river  by  bridges,  or  otherwise,  when  the  wants  of  the 
public  require  them,  provided  such  bridges  do  not  essentially 
injure  the  navigation  of  the  river.    It  must  be  considered  as 
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settled,  that  the  right  to  a  free  navigation  of  our  WeBtem 
Sivers,  and  the  right  of  the  State  to  adopt  those  means  of 
crossing  them  which  the  skiJl  and  ingenuity  of  man  haye 
devised,  as  both  are  equally  important,  are  co-existent,  and 
neither  can  be  permitted  to  destroy  or  essentially  impair  tbe 
ctiier. 

The  authority  to  construct  a  bridge  across  a  nayigable 
river,  being  in  the  State,  it  should  be  exercised  in  such  a  man- 
ner as,  while  it  gives  full  effect  to  the  power  itself,  it  should 
interfere  as  little  as  possible  with  the  other  right — ^that  of  free 
navigation;  and  this  is  the  true  test  whether  a  particular 
Btructnre  is  such  an  obstruction  as  is  contrary  to  law. 

The  State  having  the  power,  the  State  itself,  or  if  delegated 
to  a  corporation,  the  corporation,  as  a  general  thing,  is  exclu- 
sively to  judge  of  the  time,  place  and  circumstances  which 
were  to  give  it  exercise,  and  if  it  seems  to  the  State  that  the 
necessities  of  the  community  call  for  its  exercise,  no  third 
party  can  question  the  propriety  of  it,  unless  under  peculiar 
circumstances,  which  do  not  appear  to  exist  in  this  case. 

Every  bridge — ^unless,  indeed,  one  suspended  over  a  river 
so  as  to  be  above  all  vessels  and  water  craft — may,  in  one 
sense,  be  said  to  be  an  obstruction ;  but  that  delay  or  risk 
which  is  inseparable  from  the  existence  of  the  thing  which 
the  State  has  the  power  to  create,  does  not  make  it  an 
obstruction  in  contemplation  of  law.  The  necessity  is  thd 
justification,  and  for  such  delay  or  risk  the  law  will  not  give 
a  right  of  action. 

These  are  principles  which  I  had  occasion  to  announce  in 
an  investigation  which  was  recently  made  at  Chicago,  upon  a 
bUl  filed  by  certain  parties,  to  prevent  the  erection  of  a  bridge 
across  die  Chicago  river,  and  they  embody  my  views  of  the 
law  upon  this  branch  of  the  case. 

The  jury  are  to  take  into  consideration  all  the  facts  and 
circumstances  which  are  in  evidence  before  them — ^the  char- 
acter of  the  river  itself,  the  trade  upon  it,  the  craft  navigating 


74  ILLINOIS. 


Columbus  Insurance  Co.  v.  Peoria  Bridge  Co. 


it|  and  are  to  judge  whether  the  piers  placed  by  the  defend- 
ant were  a  material  obstruction.  It  is  almost  impossible  to 
do  anything  more  than  to  lay  down  general  rules,  to  guide  the 
minds  of  the  jury  upon  this  part  of  the  case.  It  is  in  the 
nature  of  the  subject  that  no  precise  and  absolute  rule  can  be 
given  to  the  jury  in  this  case,  to  enable  them  to  determine 
whether  this  particular  bridge  was  an  obstruction,  because  it 
is  the  province  of  the  jury  to  apply  the  law  to  the  facts,  and 
their  conclusions  will  be  influenced  by  the  view  they  may  take 
of  the  facts.  It  may  be  clear  that  a  supposed  bridge  is  an 
obstruction  and  that  another  is  not ;  but  between  the  two 
there  may  be  infinite  degrees  of  difference  one  way  or  the 
other,  and  it  may  be,  and  often  is,  hard  to  decide  where  the 
line  of  division  is,  as  a  matter  of  fact. 

K  the  jury  are  satisfied  from  the  evidence  that  the  bridge 
was  not  a  material  obstruction  to  the  navigator,  then  from 
what  has  already  been  said,  they  will  infer  it  was  such  a 
bridge  as  the  State  was  authorized  to  erect,  or  cause  to  be 
erected  ;  and  the  defendant  is  not  liable  for  any  damage  sus* 
tained  by  the  plaintiff. 

If  the  jury  still  believe  the  bridge  was  a  material  obstruc- 
tion, then  it  is  their  duty  to  enquire  into  the  circumstances 
attending  the  collision  of  the  l^at  against  th^  pier.  In  such 
case,  if  there  was  any  want  of  ordinary  care,  skill  or  diligence 
on  the  part  of  those  navigating  the  steamer  or  canal  boat,  the 
defendant  is  not  liable. 

The  plaintiff  cannot  recover  from  the  defendant,  solely  on 
the  ground  that  an  obstruction  had  been  placed  in  the  river. 
Admitting  the  defendant  had  obstructed  the  river,  a  party 
cannot,  by  carelessly  or  wantonly  running  his  boat  against 
such  obstruction,  hold  the  defendant  liable,  if  the  boat  was 
sunk.  The  law  will  not  compensate  for  carelessness  or  wan- 
tonness like  that;  for  such  an  obstruction  the  law  would 
furnish  a  remedy  in  another  way. 
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The  law  does  not  require  that  there  should  be  extraordinary 
care  or  skill — in  the  case  supposed — on  the  part  of  those 
navigating  the  steamer  and  canal  boat.  An  error  of  judgment 
would  not  preyent  the  plaintiff  from  recovering,  unless  it  was 
an  error  involving  a  want  of  care,  skill  or  diligence.  If  they 
used  the  usual  degree  of  care,  skill  and  diligence,  that  was 
sufficient :  the  question  is  not  whether  the  steamer  by  going 
in  a  different  channel  might  not  possibly  have  avoided  the 
danger ;  but  whether  ordinary  skill  was  exercised.  To  deter- 
mine this,  it  is  proper  for  the  jury  to  take  into  consideration 
the  unusual  stage  of  the  river,  the  submersion  of  the  pivot 
pier,  the  carrying  away  of  the  superstructure,  and  all  the 
other  facts  proved,  such  as  the  manner  of  fastening  the  canal 
boat  to  the  steamer,  &;c. 

It  is  the  duty,  undoubtedly,  of  persons  owning  boats  navi- 
gating the  river,  to  employ  competent  agents  in  the  manage- 
ment of  their  boats,  as  captains,  engineers,  pilots,  &c. ;  and 
if  any  damage  be  sustained  in  consequence  of  an  omission  in 
this  respect,  they  must  bear  the  loss. 

The  jury  are  to  take  the  opinions  of  the  witnesses  as  to 
the  bridge  being  an  obstruction,  and  as  to  the  manner  in 
which  the  steamer  and  canal  boat  were  managed ;  simply  as 
opinions  of  men  of  eoi^erience  to  inform  their  judgments,  not 
as  absolutely  binding  them.  The  jury  may  from  their  own 
conclusions  on  these  points  form  the  whole  testimony.  In 
this  part  of  the  case,  of  course,  much  more  reliance  ought  to 
be  placed  on  particular  facts  which  estabUsh  a  conclusion,  than 
on  the  mere  opinions  of  others. 

The  canal  boat  and  cargo  were  abandoned  to  the  plaintiff, 
and  was  sold,  and  the  proceeds  received ;  if  the  jury  shall  find 
for  the  plaintiff,  the  measure  of  damages  is  the  amount  paid 
by  the  plaintiff,  with  interest  from  the  time  of  payment, 
deducting  the  amount  received  as  the  proceeds  of  the  boat 
and  cargo. 
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The  jury,  after  being  kept  together  a  long  time,  were  una- 
ble to  agree,  and  by  consent  of  parties  were  discharged;  and 
the  snit  was  finaU j  compromised. 


EnwDT  Hunt  v.  The  Propeller  Clevbland. 
IN  admiralty. 

Seyeral  casks  of  hardware  were  shipped  at  Ogdensbnrg  for  Chicago. 
The  casks  were  opened  and  examined  at  Chicago,  and  the  hardware  was 
found  damaged.  Ihiring  the  Toyage,  the  Propeller  encountered  a  stoim, 
•ad  shipped  water  and  leaked.  No  positiye  proof  was  giren  as  to  how  the 
damage  was  done.  The  bill  of  lading  promised  to  deliver  the  merchandist 
in  good  order,  the  dangers  of  nayigation  only  excepted.  The  yessel  was 
tight,  staunch  and  well  manned  at  the  time  of  shipment. 

The  damage  being  shown,  it  deToWed  on  the  carrier  to  establish  it  was 
within  the  exception  of  the  bill  of  lading. 

He  has  shown  facts  from  which  this  can  fairly  be  inferred. 

The  shipper  has  not  preyed  that  the  damage  could  haye  been  avoided  by  the 
exercise  of  reasonable  care  and  skill.    The  carrier  is  therefore  not  liable* 

It  is  a  useAil  and  proper  precaution  for  a  master  of  a  yessel  to  note  a 
protest  at  the  first  port  of  his  arriyal,  after  an  aoeident,  but  it  is  not  an 
indispensable  duty. 

Mr.  Sticknejfj  for  libellant. 
Mr.  WaUcj  for  claimant. 

OPINION   OF  JUDQE   DRITMMOND. 

On  the  8th  of  October,  1851,  were  shipped  on  the  Propeller 
Cleveland,  at  Ogdensburg,  New  York,  several  casks  of  hard* 
ware,  for  Chicago,  belonging  to  the  libellant.  On  the  arrival 
of  the  PropeDer  at  Chicago,  on  the  1st  of  November,  when 
the  casks  were  opened  and  examined,  it  was  ascertained  that 
the  hardware  had  been  wet  and  damaged  to  an  amount  vary- 
ing from  three  to  five  per  cent.,  according  to  the  kind  of 
goods.  The  libel  alleges  that  this  damage  was  sustained  in 
consequence  of  the  carelessness  and  unskilfulness  of  the 
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carrier.  The  claimaoLts^  in  their  anawer,  insist  that  the  injury 
If  as  the  result  of  the  dangers  of  the  sea,  and  was  unavoidable. 
The  bill  of  lading  states  that  the  merchandise  was  shipped 
in  good  order  and  condition,  and  was  to  be  delivered  in  like 
good  order  and  conditioQ — the  dangeru  of  navigaiian  cnljf 
exerted*  The  sole  question  in  the  case  is  whether  the 
damage  was  within  the  exception  in  the  bill  of  lading. 

The  proof  is  that  the  vessel  was  tight,  staunch,  well  manned 
and  equipped  in  every  respect. 

The  injury  being  established,  it  is  incumbent  on  the  carrier 
to  show  that  it  was  caused  by  the  dangers  of  navigation,  and 
if  it  appear  it  was  the  consequence  of  such  dangers,  then  it 
devolves  upon  the  shipper  to  make  out  that  the  damage  might 
have  been  avoided  by  the  exercise  of  reasonable  care  and 
skill  on  the  part  of  the  carrier.  Clark  v.  BumweUj  12  How- 
ardJi.212. 

Apply  Aese  principles  to  the  facts  in  this  case.  The  casks 
were  stowed  in  the  after  part  of  the  forward  hold,  which  was 
a  proper  and  safe  place  for  that  kind  of  merchandise.  The 
Propeller  had  a  cargo  of  various  goods,  for  Cleveland,  She- 
boygan, Port  Washington,  Milwaukee,  Racine,  Southport  and 
Chicago.  Nothing  of  importance  occurred  till  the  16th  of 
October,  when  being  off  Saginaw  Bay,  the  cylinder  of  one  of 
the  ^igines  broke,  and  other  damage  was  done  which  com- 
pelled the  vessel  to  return  to  St.  Clair  to  repair.  The  engine 
iras  repaired  and  they  left  St.  Clair  on  the  2l8t.  After 
leaving  St.  Clair,  and  passing  Point  of  Barques,  about 
midnight  of  that  day  they  were  met  with  a  very  severe  gale 
from  the  West.  The  sea  made  a  clean  breach  over  the  vessel, 
washed  things  from  the  promenade  deck,  stove  in  the  larboard 
gangway,  which  caused  her  to  ship  a  considerable  quantity  of 
water  whidbi  went  through  the  hatch-way  into  the  fire-hold, 
and  to  leak.  All  hands  were  immediately  called  and  set  to 
pumping.  The  Propeller  was  put  head  to  the  wind  and 
worked  up  under  the  lea  of  the  land.    At  the  end  of  about 
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four  hours  labor,  they  succeeded  in  freeing  her  from  the 
water,  and  she  did  not  afterwards  leak  more  than  usual.  The 
gangway  had  been  well  and  securely  fastened.  They  had 
heavy  weather  the  remainder  of  the  voyage,  but  nothing 
further  occurred  of  any  moment.  The  witnesses  who  testify 
to  these  facts  are  the  captain,  the  engineer,  the  clerk  and  the 
mate.  There  is  no  contradictory  testimony.  They  all  concur 
in  the  belief,  that  whatever  damage  was  done  to  the  hardware 
was  in  this  gale  of  wind,  and  that  no  human  skill  or  prudence 
could  have  prevented  it. 

It  seems  fairly  to  be  inferred  from  the  proofs,  that  the 
damage  was  caused  by  the  gale  of  wind,  which  resulted  in 
wetting  the  merchandise,  either  by  leakage  j){  the  vessel  or 
by  shipping  water.  The  damage  is  thus  shown  to  be  caused 
by  the  dangers  of  navigation.  It  follows,  that  the  shipper 
must  establish  negligence  or  want  of  skill  in  the  carrier.  It 
must  not  be  matter  of  doubt  merely,  but  it  shall  clearly 
appear  there  was  a  want  of  proper  care,  skill  or  diligence. 
Now,  in  this  case,  the  Court  must  be  satisfied,  notwithstanding 
the  statements  of  the  witnesses  that  there  was  proper  care 
and  skill,  that  there  was  not.  It  is  certainly  true  that  the 
Court  is  not  bound  by  the  mere  statements  of  the  witnesses 
on  this  point ;  but  facts  must  appear  from  which  the  Court  is 
able  to  infer  there  was  a  want  of  due  care  on  the  part  of  those 
who  had  the  management  of  the  Propeller.  There  is  nothing 
in  the  facts  ^hown,  to  warrant  such  a  conclusion.  The  testi- 
mony comes  from  those  on  board  of  the  vessel,  and  this  should 
lead  to  great  caution  in  receiving  it.  Any  considerable 
experience  in  this  class  of  cases  teaches  us  to  scrutinize 
dosely  everything  that  may  be  said.  But  the  testimony 
cannot,  obviously,  come  from  any  other  source.  We  must 
endeavor  to  draw  just  conclusions  from  it,  making  all  due 
allowance  for  the  influences  which  may  be  supposed  to  aflfect 
the  minds  and  memory  of  the  witnesses. 
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Some  stress  was  laid  on  the  circumstance  of  there  having 
been  no  protest  noted  until  the  arrival  of  the  vessel  in 
Chicago,  notwithstanding  she  stopped  at  various  places  before 
her  arrival  at  that  port. 

It  is  a  useful  and  proper  precaution  for  a  master  of  a  vessel 
to  note  a  protest  on  his  arrival  at  the  first  port — ^when  it  is 
in  his  power  to  do  so — ^in  all  cases  where  any  accident  has 
occurred,  or  any  injury  been  sustained,  or  any  possibility 
thereof;  but  it  is  not  an  indispensable  duty,  without  which 
the  carrier  cannot  be  relieved  from  liability.     It  is  always 
highly  desirable  that  a  statement  should  be  made  of  all  the 
circumstances    attending  any  casualty  or  accident  on  ship 
board,  while  th6  facts  are  fresh  in  the  mind,  and  before 
controversy  has  sprung  up  in  relation  to  them.     Still,  if  it  be 
omitted,  it  operates  against  the  carrier  only  by  throwing  a 
cloud  over  the  transaction — ^at  most,  by  casting  something  of 
suspicion  on  the  affair.     It  cannot  be  said  that  the  omission 
of  the  carrier  shall  throw  upon  him  all  the  consequences  of 
negligence  in  a  clear  case  of  none  in  fact.   It  may  well  have 
its  effect  in  a  doubtful  case,  but  not  in  one  where  there  is 
nothing   to   cause  the  mind   to  hesitate  in   its  conclusion. 
Abbott  an  Shipping^  497  (side  paging  880.)   9  LeigK%  R.  64* 
CankUng*s  Admiralty y  684,  ^c.  Senat  v.  Porter,  7  T.B.  168. 
Amould  on  Insurance,  1337.     The  Emma,  2   TT.  Robinson 
R.  315. 

There  was  a  protest  noted  and  properly  extended  on  the 
arrival  of  the  Propeller  at  Chicago,  but  it  has  not  been 
introduced.  No  objection  has  been  taken  on  that  point  by 
the  libellant.  It  is  said  to  be  lost  or  mislaid.  I  think  it  is 
reasonable  to  conclude  under  the  circumstances  of  this 
case,  if  it  were  here  it  would  shed  no  new  light  upon  the 
subject  of  this  controversy. 
The  libel  must  be  dismissed  with  costs. 


CmCTJIT  COURT  OF  THE  UNITED  STATES. 

OHIO.— APRIL  TERM,  1854. 


Ann  W.  Tibbatts,  v.  Leo  Tibbatts. 

Tibbattfl  and  wife  entered  into  ft  contract  with  defendant,  by  which  he 
was  put  in  possession  of  a  large  farm,  containing  stock  of  Tsxioas  kinds 
to  be  managed  by  him,  one  third  of  the  profits  to  be  his,  the  other  two 
thirds  to  be  paid  to  the  other  party. 

Soon  after  entering  into  the  possession,  he,  Tibbatts,  sold  the  stock  on 
the  ftirm,  and  the  implements  of  agriculture,  and  leased  the  farm,  reserr- 
ing  to  himself  the  homestead  and  a  sm^U  part  of  the  gronnd. 

The  defendant  became  insoWent  and  unable  to  pay  the  money  he  had 
leceiyed  on  the  sale  of  the  property. 

•  The  Court  held,  that  this  was  an  entire  abandonment  of  the  contract, 
and  that  the  wife  of  Tibbatts,  who  owned  the  land,  might  claim  the  pos- 
session of  it.  By  the  contract,  Leo  Tibbatts,  was  to  haTe  the  sole  manage- 
ment of  the  farm,  &c.,  which  was  a  special  trust  and  confidence,  he  could 
not  transfer  to  another.  Any  modification  of  the  written  contract  Tibbatts 
may  haye  made  to  the  injury  of  his  wife,  and  to  which  she  gaye  no  con- 
sent, did  not  bind  her  after  his  death; 

The  contract  was  decreed  to  be  cancelled  and  the  possession  of  the  pre- 
mises to  be  restored  to  the  complainant. 

Messrs.  Swayne  and  Ghoynne^  for  complamants. 
Mr.  Andrews^  for  defendant. 

OPINION  OP  THE  COURT. 

This  is  a  bill  in  chancery  praying,  for  the  reasons  stated, 
that  a  certain  lease  or  contract  in  relation  to  the  occupancy 
and  management  of  a  certain  farm^  by  the  defendant,  should 
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be  set  aside,  and  the  possession  of  the  same  decreed  to  the 
complainant. 

The  contract  "was  entered  into  between  John  W.  Tahbatts, 
and  Ann  Tibbatts,  his  wife,  on  the  2d  day  of  Angnst,  1851, 
with  Leo  Tibbatts,  the  defendant  They  leased  unto  Leo 
Tibbatts  until  the  first  day  of  March,  1862,  a  certain  tract 
of  land  or  stock  farm,  situated  and  lying  in  the  County  of 
Union,  and  State  of  Ohio,  containing  between  eleven  and 
twelve  hundred  acres ;  and  in  consideration  of  the  covenants 
hereinafter  made  and  expressed  on  the  part  of  the  said 
Leo,  covenant  and  bind  themselves,  their  heirs,  executors, 
administrators  and  assigns,  that  the  said  Leo  shall  hold,  use 
and  occupy,  the  said  farm  and  tract  of  land,  for  and  during 
the  term  aforesaid  without  let  or  hindrance,  under  the  follow* 
ing  covenant  and  condition,  viz : — ^^  the  said  Leo  is  to  pay  no 
rents  during  the  term  of  this  lease."  Second,  he  is  to  manage 
and  conduct  the  business  and  operations  of  said  farm,  in 
accordance  with  his  own  judgment,  without  being  subject  to 
the  dictation  or  direction  of  any  one  else.  Third,  the  stock, 
implements  of  husbandry,  and  other  utensils  appertaining  to 
farming  purposes,  now  on  said  farm,  are  to  be  fairly  valued 
by  disinterested  persons,  chosen  mutually  by  the  parties 
interested  in  this  agreement,  tind  at  the  end  or  termination 
of  this  lease,  are  to  be  accounted  back  in  equal  value.  Fourth, 
Leo  is  to  have  one  third,  and  John  W.  Tibbatts  and  Ann 
Tibbatts,  two  thirds  of  the  nett  profits  that  may  be  made  or 
accrue  by  the  same.  Fifth,  the  current  expenses  of  the 
fiurm  and  the  cattle  too,  are  to  be  paid  out  of  the  general 
stock  funds  of  the  concern."  But  the  real  estate  tax  of  the 
fiurm  is  to  be  paid  by  John  W.  Tibbatts.  Sixth,  on  any  ad- 
vances made  by  either  of  the  parties  to  this  lease,  the  concern 
is  to  allow  an  interest  at  the  rate  of  six  per  cent,  per  annum. 

Seventh,  the  said  Leo  is  to  keep  correct  and  regular  book 
accounts  of  all  the  transactions  of  the  farm ;  accounts  of  the 
receipts  and  expenditures  of  the  same,  which  are  at  any  time, 
6a 


82  OHIO. 

Ann  W.  TibbatU  v.  Leo  Tibbatts. 

whenever  desired  to  be  subject  to  the  inspection  of  John  W. 
Tibbatts,  and  Ann,  his  wife."  Eighth,  in  case  of  the  death 
of  Leo  Tibbatts,  during  the  term  of  this  lease,  John  W. 
Tibbatts  and  Ann,  his  wife,  are  to  have  peaceable  possession 
of  the  premises." 

The  character  of  the  above  paper  is  a  controverted  point, 
by  the  counsel  in  the  case.  On  the  part  of  the  plaintiff's  coun- 
sel, it  is  argued,  that  the  agreement  is  an  article  of  copart- 
nership, while  on  the  other  side,  it  is  insisted  that  it  is  a  lease. 

It  is  a  matter  of  some  nicety  to  draw  the  line  between  the 
agency  and  a  copartnership.  A  stipulated  sum  to  be  paid 
out  of  the  profits  of  the^  partnership,  would  not  constitute, 
technically,  an  individual  a  partner,  although  his  agreement 
would  bring  him  substantially  within  some  of  the  leading 
principles  which  constitute  a  partnership. 

It  is  not  necessary  to  constitute  a  partnership,  that  each 
individual  should  contribute  to  the  capital  equally,  or  indeed 
that  a  partner  should  advance  any  portion  of  the  capital. 
He  may  agree  to  contribute  his  labor  in  the  management  of 
the  concern,  which  is  sufficient  to  make  him  a  partner,  if  he 
be  a  sharer  in  the  profits  and  loss.  Partnership,  says  Fourier, 
is  formed  by  a  contract,  by  which  one  person  or  partnership 
agrees  to  furnish  another  person  or  .partnership,  to  whom  it 
is  furnished,  in  his  or  their  own  name  or  firm,  on  condition  of 
receiving  a  share  in  the  profits,  in  proportion  determined  by 
the  contract,  and  of  being  liable  to  losses  and  expenses,  to 
the  amount  furnished,  and  no  more.^' 

This  definition  covers  the  contract  before  us.  Tibbatts 
and  wife  furnished  the  farm,  the  stock  and  farming  utensils, 
and  Leo  Tibbatts  is  to  manage  the  farm  and  pay  to  Tibbatts 
and  wife  two  thirds  of  the  profits.  And  books  are  to  be 
kept  of  the  farming  transactions,  which  are  to  be  open  to 
the  inspection  of  the  other  party.  The  stock  is  to  be  va- 
lued, and  on  the  termination  of  the  contract,  it  is  to  be 
accounted  for  in  value,  and  peaceable  possession  of  the  land  is 
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to  be  given  np.  Here  the  distribution  is  to  be  made  of  the 
profits,  which  subject  all  the  parties  to  loss,  as  there  can  be 
no  distribution,  if  there  be  no  profits.  If  advances  be  made 
by  either  party,  he  is  to  receive  from  the  concern,  six  per 
cent,  on  such  advances.  The  current  expense  of  the  farm 
was  to  be  paid  by  Leo,  and  the  tax  on  the  cattle*  The  tax 
on  the  land,  Tibbatts  and  his  wife  were  to  pay.  Leo  was  to 
manage  the  farm  according  to  his  own  judgment,  and  not 
under  the  dictation  of  Tibbatts  and  wife.  This  would  be  a 
singular  provision  in  a  lease  for  eleven  years ;  but  if  a  part- 
nership was  intended,  it  would  be  a  very  proper  and  neces- 
sary stipulation  in  behalf  of  Leo,  whose  labor  and  skill  were 
secured,  for  the  management  of  the  farm. 

An  agreement  to  lease  improved  ground,  for  a  certain  part 
of  the  product  is  common,  and  in  such  a  case  the  lessor 
receives  only  his  proportion  of  the  profits.  But  under  such  a 
contract  the  lessee  would  be  bound  to  use  reasonable  diligence 
in  planting  or  sowing  his  crop ;  but  there  would  be  no  such 
liability  under  the  above  contract ;  as  Leo  Tibbatts  was  to 
exercise  his  own  judgment,  and  not  act  under  the  dictation  of 
Tibbatts  and  wife.  Here  was  a  trust  and  confidence  reposed 
in  Leo,  which  he  could  not  transfer  to  any  other  person. 
And  this  is  not  afiected  by  the  fact  that  Leo  might  be  less 
competent  than  any  one  he  might  substitute  in  his  place. 

But  this  contract  did  not  relate  to  the  management  of  the 
farm  only,  but  included  a  large  amount  of  live  stock  of 
various  descriptions.  These  constituted  a  part  of  the  capital, 
furnished,  and  from  which  a  profit  was  expected,  as  well  as 
from  the  culture  of  the  land.  Indeed,  it  may  be  supposed, 
that  the  products  of  the  fields,  whether  of  pasturage  or  grains, 
would  be  nsed  in  feeding  the  stock  and  preparing  it  for 
market.  This  whole  operation  is  different  from  an  ordinary 
lease  of  ground,  whether  the  rent  be  paid  by  a  part  of  the 
product  or  in  money.  It  is  stipulated  in  the  contract,  that 
no  rent  should  be  paid.    John  W.  Tibbatts  was  a  lawyer, 
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and  cotild  not  but  have  known  the  significance  of  this  provi- 
sion. At  the  close  of  the  contract,  the  fanning  utensils  and 
the  stock,  in  the  language  used,  ^^are  to  be  accounted  back  in 
equal  yalue." 

A  suggestion  is  made  that  a  feme  covert  cannot  form  a 
copartnership.  There  can  be  no  doubt,  that  with  her  hus- 
band she  may  enter  into  a  partnership,  as  stipulated  in  the 
above  contract — she  having  an  interest  in  the  capital. 

Looking  at  the  nature  of  the  above  contract  and  the  lan- 
guage used  by  the  parties,  there  is  less  difficulty  in  considering 
it  a  partnership  agreement,  than  a  mere  lease  for  the  term 
specified,  paying  rent.  It  provides,  that  in  the  event  of  the 
death  of  Leo  Tibbatts,  the  contract  should  terminate.  This 
is  an  unusual  provision  in  a  lease,  but  the  principle  applies  to 
all  cases  of  partnership,  whether  stipulated  in  the  agreement 
or  not. 

But  let  us  consider  the  contract  in  this  case  as  a  lease,  and 
see  what  must  be  the  legal  result  from  the  facts. 

The  intention  of  the  parties  is  shown  to  be,  from  the  lan- 
guage of  this  instrument,  to  derive  a  profit  from  the  farm, 
not  by  the  ordinary  culture  of  grains,  but  as  a  stock  fann. 
The  contract  was  signed  the  2d  day  of  August,  1851,  and 
about  the  1st  of  May,  1852,  Leo  Tibbatts  made,  to  Eliphas 
Bumham,  assessor,  under  oath,  a  return  of  the  following 
stock,  and  its  estimated  value.  Ten  horses,  seventy  cattle, 
seven  mules  and  asses,  three  hundred  sheep,  seventy  fire 
hogs,  making  an  aggregate  value  of  nineteen  hundred  dollars. 

It  is  evident  from  the  amount  of  stock  on  the  farm,  the 
parties  looked  to  that  as  the  principal  source  of  profit, 
although  the  contract  contains  no  special  provision  on  the 
subject ;  this  view  is  strengthened  from  the  fact  that  in  the 
agreement  the  farm  is  called  a  stock  farm,  and  that  there  is 
no  stipulation  in  it,  that  Tibbatts  and  wife  should  be  paid 
their  proportion  of  the  profits  of  the  farm  in  agricultural 
products,  or  in  the  increase  of  the  stock  ;  the  inference  there- 
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fore  is,  that  the  distribution  of  the  profits  should  be  in  money. 
It  appears,  too,  from  the  depositions  of  persons  residing  in 
the  neighborhood  of  the  farm,  that  stock  raising  is  the 
business  of  those  who  own  large  farms.  This  enables  the 
farmers  to  realize  a  larger  profit  from  their  farms,  with  less 
labor,  than  any  other  kind  of  culture.  And  this  farm  is 
spoken  of,  as  well  adapted  for  a  stock  farm.  James  Taylor, 
Bon  of  the  ancestor  of  complainant  and  the  brother  of  Mrs. 
Tibbatts,  says,  that  this  farm  was  managed  on  the  shares  for 
his  father  for  some  years  before  his  death,  and  that  it  yielded 
to  him,  as  he  thinks,  about  a  thousand  dollars  per  annum. 

Leo  Tibbatts,  it  appears,  took  possession  of  the  farm  in 
August,  1851,  and  during  the  ensuing  spring  he  commenced 
Belling  the  stock  on  the  farm.  In  July,  1852,  John  W. 
Tibbatts  died,  and  Leo  continued  the  sales  of  the  stock  until 
all  was  disposed  of.  To  Daniel  Watson  he  sold  stock  to  the 
amount  of  seventeen  hundred  dollars,  and  the  residue  he  sold 
to  other  persons.  In  the  year  1853  the  assessor's  return 
shows  that  Leo  had  but  one  horse,  valued  at  twenty  five  dollars. 
In  1853,  Leo  Tibbatts  rented  the  farm,  reserving  the 
dwelling  house  and  grounds  around  it,  &c.,  to  Daniel  Watson, 
for  seven  hundred  dollars,  and  for  the  year  1854  for  one 
thousand  dollars,  the  payment  of  which  is  acknowledged. 
This  lease  expires  on  the  1st  of  March,  1855. 

No  rent  has  been  paid  or  offered  to  be  paid  to  John  W. 
Tibbatts  in  his  life  time,  nor  to  his  widow,  since  his  decease. 
And  it  is  alleged  in  the  bill,  that  Leo  Tibbatts  is  insolvent, 
and. utterly  unable  to  carry  on  the  farm  under  the  contract. 
On  the  above  facts  the  complainant's  counsel  contend,  that 
Leo  Tibbatts  has  abandoned  the  contract,  and  that  the  con- 
sideration on  which  it  was  entered  into,  has  failed. 

Sevend  excuses  are  set  up  in  the  answer,  for  the  sale  of 
the  stock,  &c.,  and  proof  has  been  introduced  to  sustain  the 
answer. 
It  is  alleged,  that  the  stock  was  poor,  and  not  such  as 
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would  be  most  profitable  on  the  farm,  and  that  it  was  sold 
with  the  consent  of  John  W.  Tibbatts.  And  in  regard  to  the 
money  received  from  the  stock,  it  is  stated,  that  it  was 
applied  in  part  payment  of  a  debt  due  by  the  estate  of  John 
W.  Tibbatts  to  Leo,  the  defendant,  for  personal  services,  and 
otherwise,  amounting  to  the  sum  of  $6,383.56 ;  in  which 
account  certain  credits  are  entered,  amounting  to  the  sum  of 
^,420.31,  leaving  a  balance  due  to  Leo  of  $1,963.25.  In 
this  account  credit  is  given  for  the  stock  on  the  farm,  sold  to 
Watson  and  other  persons. 

It  is  averred,  that  the  object  in  selling  the  stock,  was  to 
replace  it  by  stock  of  a  better  quality,  which  would  be  more 
profitable  to  the  parties  concerned. 

Another  reason  assigned  is,  that  in  April,  1853,  the  com- 
plainant commenced  an  action  of  ejectment  to  recover  posses- 
sion of  the  farm;  and  that  the  prosecution  of  that  suit, 
rendered  it  necessary  for  him  to  lease  the  farm  to  Watson,  as 
the  best  disposition  that  could  be  made  of  it,  for  the  parties  in- 
terested. And  defendant  avers  it  to  be  his  intention  to  carry 
out  the  contract,  and  proposes  to  give  security  for  the  pay- 
ment of  any  rent  that  has  accrued,  or  that  may  become  due, 
which  the  court  may  order. 

In  his  will,  the  father  of  the  complainant,  gave  the  farm  in 
question  to  his  daughter,  Ann  W.  Tibbatts,  "  to  have  and  to 
hold  the  same  during  her  natural  life,  and  to  enjoy  the  rents 
and  profits  thereof  for  her  separate,  sole  and  exclusive  use 
and  benefit,  and  for  the  use  and  benefit  of  no  bther  person." 
In  this  devise  it  is  clear  that  the  testator  intended  to  vest 
this  land  in  his  daughter  exclusively,  and  not  subject  to  the 
will  or  control  of  her  husband. 

But  it  may  be  admitted  that  uniting  with  her  husband  as 
she  did,  in  the  written  contract  respecting  this  stock  farm,  it 
may  be  treated  as  a  valid  instrument ;  whether  it  be  denomi- 
nated an  article  of  copartnership  or  a  lease.  But  a  Court, 
in  considering  the  agreement  as  the  one  or  the  other  of  these 
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instmments,  cannot  disregard  the  parties  to  it,  and  the  cir- 
cumstances under  which  it  was  made.  Whilst  the  wife  of 
Tibbatts  should  be  considered  bonnd  to  the  full  extent  of  the 
instrmnent,  her  interests  should  be  protected,  from  any  ar- 
rangement beyond  the  written  agreement,  which  her  husband 
may  have  made  with  his  brother,  to  her  injury.  Her  obliga- 
tions so  far  as  they  exist,  arise  out  of  the  written  contract. 

The  contract  was  made  in  relation  to  the  farm  and  the 
stock  as  they  existed  at  the  time.  And  it  was  in  reference 
to  this  state  of  things,  that  the  complainant  was  induced  to 
sign  the  agreement.  In  it  nothing  was  said  as  to  selling  the 
stock,  to  purchase  other  and  better  stock.  Nothing  is  said 
in  the  contract  in  regard  to  such  a  sale  or  purchase,  or  how  the 
funds  were  to  be  procured.  From  the  circumstances  of  the 
parties  and  their  relation  to  each  other,  there  is  nothing  from 
which  such  a  presumption  can  arise.  The  contract  embraced 
the  stock,  the  farming  utensils  and  the  land.  Besides,  if  the 
object  in  selling  the  stock,  as  alleged  by  the  defendant,  was, 
to  supply  its  place  by  purchasing  better  stock,  why  were  not 
the  proceeds  of  the  sale  so  applied?  But  not  only  the  stock 
was  sold,  but  the  farming  implements  also,  which  seem  to 
have  been  limited,  as  the  sum  for  which  they  sold  was  set 
down  at  thirty  dollars.  The  farm  also  was  leased  by  the 
defendant  for  two  years  as  above  stated. 

These  acts  by  him  evinced  a  determination,  as  it  would 
seem,  rather  to  profit  by  the  possession  he  had,  than  in  good 
faith  to  carry  out  tbe  contract.  He  was  bound  not  to  assign 
the  indenture  without  the  consent  of  Tibbatts  and  wife  in 
writing. 

It  is  probable  that  the  land  was  leased  in  consequence  of 
the  step  taken  by  the  complainant  to  get  possession  of  the 
premises.  In  the  lease  for  1854  it  is  stated,  that  the  rent 
was  paid.  This  is  rather  an  extraordinary  circumstance,  as 
it  is  not  supposed  to  be  usual  to  pay  a  money  rent  in  advance. 
In  regard  to  the  amount  presented  against  the  estate  of 


88  OHIO. 

Ann  W.  Tibbatts  v,  Leo  TibbfttU. 

John  W.  Tibbatte,  which  not  only  covers  the  proceeds  of  the 
sale  of  the  stock,  but  leaves  a  large  balance  due  to  the  defen- 
dant, it  is  singular  that  it  was  never  presented  to  the  admi- 
nistrator of  Tibbatts,  though  public  notice  was  given  to  all 
who  had  claims  on  the  estate  to  present  them  for  adjustment. 
Tibbatts  had  been  dead  some  two  or  three  years  before  this 
account  seems  to  have  been  made  out,  and  the  administrator 
had  no  knowledge  of  it.  It  is  proved,  that  Leo  Tibbatts  was 
some  years  in  the  service  of  his  brother  as  clerk,  at  a  thou- 
sand dollars  a  year,  but  it  is  hardly  probable  that  he  could 
have  had  no  occasion  to  call  for  his  salary  during  that  time, 
for  the  support  of  himself  and  family.  Some  of  the  witnesses, 
well  acquainted  with  the  defendant  at  Newport,  when  these 
services  were  rendered,  are  nnder  the  impression,  that  the 
defendant  was  largely  indebted  to  his  brother.  This  account 
it  seems  was  never  known  to  the  administrator  of  Tibbatts 
until  the  present  emergency,  which  is  a  circumstance  sug- 
gestive of  doubts  as  to  its  validity.  But  however  this  may  be, 
the  question  of  law,  arising  on  the  facts  is  not  affected  by  it. 

By  selling  the  stock  and  leasing  the  ground,  the  defendant 
has  not  only  disregarded  the  contract,  but  has  disabled  him- 
self from  carrying  it  into  effect.  The  lessee  of  the  defen- 
dant of  course  must  receive  compensation  for  his  labor  and 
care,  so  that  the  rent  paid  by  him  to  the  defendant,  should 
be  paid  to  the  complainant.  On  what  principle,  under  the 
facts,  could  the  defendant  claim  a  part  of  this  rent  ?  He  was 
entitled  to  but  one  third  of  the  profits  and  those  or  a  greater 
proportion,  are  paid  to  Watson,  who  has  been  substituted  by 
the  defendant  for  himself. 

K  the  husband  consented  to  the  sale  of  the  stock,  it  was  to 
the  prejudice  of  his  wife;  and  after  his  decease,  the  contract 
having  been  materially  altered,  she  was  under  no  obligation 
to  continue  it.  To  make  the  farm  a  stock  farm,  as  it  was 
when  the  defendant  entered  into  the  possession  of  it,  a  large 
outlay  would  be  required,  which  the  complainant  may  not  be 
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able  to  afford,  and  which  is  foreign  to  the  contract  and  to  the 
understanding  of  the  parties. 

Under  the  circumstances,  I  think  the  defendant  has  utterly 
disregarded  the  contract  and  abandoned  it,  and  the  proposal 
to  give  security  cannot  avail  him,  as  he  has  forfeited  the 
confidence  of  the  complainant  by  an  entire  disregard  of  the 
obligations  of  the  contract,  and  of  her  interests  in  particular. 
If  the  contract  constituted  a  partnership,  the  death  of  John 
W.  Tibbatts  dissolved  it;  and  if  the  contract  be  considered  a 
lease,  the  sale  of  the  personal  property,  and  the  leasing  of 
the  farm,  and  the  inability  of  the  defendant  to  restore  the 
farm  to  its  former  condition,  by  which  means  only  the  profit 
contemplated  by  the  complainant  can  be  realized,  releases 
her  from  obligation  to  continue  the  defendant  in  possession 
of  the  premises.  The  Court  will  therefore  decree  that  the 
contract  shall  be  delivered  up  and  cancelled,  and  that  the 
defendant  relinquish  the  possession  of  the  premises  on  the 
first  day  of  M&xch  next,  and  on  failure  to  do  so,  that  a  writ 
of  possession  shall  be  issued  to  the  marshal,  commanding  him 
to  turn  the  defendant  out,  and  put  the  complainant  into  the 
possession.  And  in  the  mean  time,  the  defendant  is  enjoined 
from  committing  any  waste  or  injury  to  the  farm,  or  any  part 
of  the  improvement  or  timber  on  the  same.  And  an  account 
was  ordered.  

The  United  States  v.  Alphetjs  Poage. 

The  defendant  was  intimately  associated  with  the  indiTidual,  who  stole 
the  letter  containing  a  hundred  dollar  bank  biU  and  a  promissory  note  for 
eighty-two  dollars.  But  be  proved  himself  to  be  a  man  of  irreproachable 
character  and  of  high  intelligence,  by  witnesses  of  undoubted  respecta- 
bility. 

This  would  seem  to  be  sufficient  to  protect  him  f^om  suspicion,  where  no 
ether  fact  is  proTod  to  implicate  him. 

He  was  formerly  acquainted  with  Goyle  in  Virginia,  who  was,  probably, 
the  guilty  party ;  and  this  may  account  for  their  intimacy. 

Mr.  Morton^  for  the  United  States,  Dist.  Attorney. 
Mr.  Pendletanf  for  the  defendant. 
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CHARGE  OF  THE  COUBT. 

This  is  an  indictment  against  the  defendant,  charging  him 
with  stealing  from  the  mail,  a  certain  letter,  written  by  Nes- 
bat,  and  directed  to  George  H.  Calvert,  Cincinnati,  which 
contained  a  bank  bill  for  one  hundred  dollars  and  a  promis* 
sory  note  for  eighty-two  dollars. 

Mr,  Nesbat  being  sworn  states,  that  he  lives  in  Kentucky, 
at  the  Dry  Ridge  post-office ;  that  on  the  6th  of  January 
last,  the  above  letter  was  written  by  him,  and  directed  to 
George  H.  Calvert,  containing  a  hundred  dollar  note,  and  his 
own  promissory  note  for  eighty-two  dollars.  On  the  11th  of 
the  same  month,  the  note  was  presented  to  witness  for  pay- 
ment by  a  young  man  at  his  residence,  with  whom  defendant 
was  in  company.  The  boy  appeared  to  be  fifteen  or  sixteen 
years  of  age,  who  said  he  was  connected  with  an  insurance 
company,  and  was  sent  out  to  collect.  The  note  he  said  had 
been  received  from  Mr.  Calvert.  Witness  paid  the  note  in 
cash,  except  each  took  a  pair  of  gloves  from  his  store.  The 
note  appeared  to  have  been  endorsed  by  George  H.  Calvert, 

The  witness  lives  thirty-four  miles  from  Cincinnati,  and  the 
letter  must  have  reached  the  city  the  day  it  was  mailed.  Two 
letters  were  sent  in  the  same  post  bill.  Witness  thinks  the 
words  of  the  boy  were,  "  we  are  connected  with  an  Insurance 
Company."  The  name  of  the  young  man  or  boy  was  James 
C.  Adams.  On  examination,  the  witness  found  the  post  bill 
in  the  Cincinnati  post  office. 

Henry  G.  Gait,  a  clerk  in  the  post  office,  opened  the 
packet,  at  the  Cincinnati  post  office,  which  contained  the  post 
bill  and  the  two  letters. 

Calvert,  to  whom  it  was  directed,  never  received  it. 

Mr.  Suffield,  who  works  for  Calvert,  receives  his  letters 
from  the  post  office,  and  did  not  receive  this  one. 

Mr.  Jackson,  kept  the  Farmer's  Hotel  in  Covington  last 
January.     On  the  11th  of  that  month,  defendant  boarded 
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ynih.  witness.  On  the  night  of  the  10th  of  January,  Coyle 
staid  at  his  hoxtse,  and  registered  his  name  Adams.  He  had 
been  once  before  at  the  house  of  witness.  Heard  him  say  that 
he  waa  acquainted  with  Poage  in  Virginia.  They  lodged  in 
the  same  room  the  night  of  the  10th,  and  the  next  day  they 
•went  to  the  country  together  in  &  buggy.  On  the  12th  they 
retnmed  at  about  ten  o'clock. 

Mr.  Beal,  states,  that  on  the  10th  of  January,  he  met  Mr. 
Poage  early  in  the  morning,  who  helped  witness  make  a  fire, 
and  remained  until  about  12  o'clock.  After  some  time  Poage 
and  the  boy  came  together  to  the  house,  at  between  one  and 
two  o'clock.  The  boy  showed  a  note,  and  said  he  had  traded 
a  galvanized  watch  for  it,  and  that  if  he  did  not  collect  the 
note  he  would  not  lose  much.  The  witness  identifies  the  note. 
When  he  saw  it,  it  was  not  endorsed,  and  he  observed  to  the 
boy,  without  the  endorsement  of  Calvert  he  could  not  collect 
the  note.  The  boy  soon  went  out  to  get  the  note  endorsed, 
and  when  he  returned,  he  said  that  he  had  met  the  man,  who 
endorsed  it. 

Mr.  Brown,  says  he  first  saw  defijndant  at  Cabell  County, 
Virginia,  and  found  him  fifteen  miles  beyond  Guyandotte.  The 
defendant  said  that  he  had  known  Coyle  at  Staunton,  but  had 
not  seen  him  for  some  time  before  he  met  him  at  Cincinnati. 
He  said  Coyle  was  in  the  printing  office.  Here  the  evidence 
of  the  prosecution  closed. 

Mr.  Moore,  a  citizen  of  Virginia,  was  acquainted  with  the 
defendant,  near  Staunton,  Virginia.  He  was  then  engaged 
as  engineer  on  a  Railroad,  and  was  a  man  of  good  char- 
acter and  respectably  connected. 

Mr.  Harrill,  from  the  same  neighborhood,  spoke  of  the 
excellent  character  of  the  defendant,  and  that  he  was 
employed  as  an  engineer  on  a  Railroad. 

Messrs.  Walker,  Wilson  and  Marcus  all  testified  to  the 
g(Jod  character  of  the  defendant  in  Virginia,  where  he  was 
engaged  in  most  respectable  employments. 
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Some  of  the  above  witnesses  had  been  members  of  the 
Virginia  Legislature,  and  all  of  them  had  the  appearance 
of  gentlemen,  and  were  intelligent. 

The  Court  observed  to  the  jury,  there  can  be  no  doubt^ 
from  the  evidence,  that  the  letter  which  contained  the  bank 
bill  and  the  promissory  note  of  Nesbat  was  stolen,  and 
from  the  fact  that  Goyle  had  possession  of  the  note  and 
collected  it,  under  false  pretenses,  he  would  be  presumed 
to  be  the  guilty  person,  if  now  on  his  trial.  The  only  evi- 
dence against  the  defendant  is,  that  he  was  associated  with 
Coyle  when  he  collected  the  note,  and  received  a  pair  of 
gloves  in  the  way  of  change.  The  association  with  Goyle 
before  they  rode  out  to  Kesbat's  and  afterwards,  lodging 
in  the  same  room  on  the  night  of  the  10th  of  January, 
was  enough  to  excite  suspicion  against  him.  But  his  good 
character,  being  sustained  by  most  respectable  witnesses  in 
Virginia,  where  the  defendant  was  reared  and  respectably 
employed,  should  exonerate  him  from  mere  suspicion,  foun- 
ded on  such  circumstances.  Good  character  can  seldom  fail 
to  protect  an  individual  from  suspicion.  A  man  of  intelli- 
gence and  reputable  standing  in  society,  is  not  likely  to 
indulge  in  crime,  or  to  do  anything  which  shall  forfeit  his 
good  name. 

If  the  defendant  had  participated  with  Goyle  in  stealing 
the  letter,  he  would  without  doubt  have  suggested  to 
him,  that  the  note  must  be  endorsed,  to  enable  him  to  col- 
lect it.  K  he  was  acquainted  with  Goyle  in  Virginia,  their 
intimacy  may  be  accounted  for,  without  presuming  any 
participation  of  the  defendant  in  the  crime  charged.  And 
you  cannot  find  the  defendant  guilty,  unless  you  shall  find  he 
participated  in  stealing  the  letter.  The  case  is  left  with  you, 
gentlemen,  not  doubting,  that  after  deliberately  weighing  the 
testimony,  3  ou  will  come  to  a  just  conclusion. 

Verdict  of  the  jury,  not  guilty. 
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Fisnd  msy  be  Bhown  in  prooming  a  patent  at  law,  as  the  execution  of  • 
deed,  being  executed  fraudulently,  may  be  aToided  at  law. 

But  in  neither  case  can  fraud  be  alleged  and  proved  at  law  except,  in  the 
isening  of  ihe  patent  or  of  the  other,  in  the  execution  of  the  instrument. 

Under  a  compact  with  a  State  to  give  to  it  section  16,  unless  it  shall  h% 
sold  or  otherwise  disposed  of,  Congress  have  a  right  to  reserye  all  mineral 
lands,  and  if  section  sixteen  contains  mineral  land,  a  section  may  be  giTen, 
as  provided  in  the  compact,  as  contiguous  to  section  sixteen  as  may  be. 

The  right  to  a  particular  tract,  under  the  grant,  did  not  exist  until  a  surrey 
was  made,  and  if  the  section  should  be  found  to  contain  minerals,  it  is  ap* 
propriated,  by  a  general  law  reserving  all  such  lands  before  survey,  and 
another  section  for  school  lands  must  be  selected. 

The  power  of  reserving  lands  for  mines  or  salt  springs,  has  uniformly 
been  exercised  by  Congress,  notwithstanding  the  compact  that  section  six- 
teen shall  be  given  for  schools,  and  other  lands  have  been  substituted  for  it. 
This  is  within  the  compact. 

Doubts  may  exist  whether  the  State  of  Michigan  could  sell  the  school 
lands  without  the  consent  of  Congress,  as  they  were  given  in  trust  to  the 
State,  for  school  purposes. 

Messrs.  Vinton  ^  Howard^  for  plaintiff. 
Messrs.  Smith  ^  Campbell^  for  defendant. 

OPINION  OF  THE  COURT. 

This  is  an  action  of  ejectment,  to  recover  the  possession  of 
one  hundred  and  sixty  acres  of  land  claimed  by  the  plaintiff, 
and  of  which  the  defendant  is  alleged  to  be  in  possession. 
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The  plaintiff  claims  under  a  patent  from  the  State  of  Michi- 
gan,  on  a  public  sale.  It  was  agreed  that  the  land  in  con- 
troversy was  advertised  by  the  Commissioner  of  the  State 
Land  Office,  four  weeks ;  that  pursuant  to  the  notice,  Alfred 
Williams,  for  the  sum  of  two  thousand  five  hundred  dollars, 
became  the  purchaser ;  that  at  the  time  of  the  sale  he  paid 
six  hundred  and  forty  dollars  in  part,  and  that  afterwards  he 
paid  the  full  amount  of  the  purchase  money,  and  received  the 
State  Land  Commissioner's  certificate,  which  entitled  him  to 
a  patent,  and  that  in  pursuance  of  the  certificate  the  patent 
was  issued  to  him. 

It  is  also  admitted,  that  on  the  19th  of  May,  1852,  Wil- 
liams, for  the  nominal  consideration  of  ten  thousand  dollars, 
sold  and  conveyed  the  land  by  a  quit  claim  deed  to  the 
plaintiff.  The  patent  was  in  evidence,  and  also  the  deed  from 
Williams  to  Cooper. 

In  the  compact  made  between  the  United  States  and 
Michigan,  on  its  admission  as  a  State  into  the  Union,  it  is 
provided  that,  ^'  Section  numbered  16  should  be  reserved  for 
schools,  in  every  township  of  the  public  landa  within  the 
State ;  and  where  such  section  has  been  sold  or  otherwise 
disposed  of,  other  lands  equivalent  thereto,  and  as  contiguous 
as  may  be,  shall  be  granted  to  the  State  for  the  use  of 
schools." 

By  an  Act  of  1844,  the  State  of  Michigan  established  a 
land  office,  and  appointed  a  Commissioner,  &c.  And  the 
same  act  provided  that  the  ^^  Commissioner  shall  have  the 
general  charge  and  supervision  of  all  lands  belonging  to  the 
State,  or  which  hereafter  may  become  its  property ;  and  also 
all  lands  in  which  the  State  has  an  interest,  or  which  may 
be  held  in  trust  by  the  State  for  any  purpose  mentioned  in 
this  title,  and  may  superintend,  lease,  sell  and  dispose  of  the 
same  in  such  manner  as  shall  be  directed  by  law." 

By  a  subsequent  Act,  the  Michigan  Legislature  provided, 
that,  ^'  The  minimum  of  the  unsold  and  unimproved  school 
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lands  shall  be  four  dollars  per  acre ;  but  no  lands  shall  be 
otberwise  sold  until  the  j  shall  once  have  been  offered  at  pub* 
lie  auction.  Twenty-five  per  centum  was  required  to  be  paid 
at  the  time  of  purchase ;  and  a  certificate  of  the  purchase 
iras  to  be  made  out  by  the  Commissioner,  describing  the  land, 
price,  and  the  terms  of  payment,  &c.  And  if  any  sale  should 
bo  made  by  mistake,  or  not  in  accordance  i^th  law,  or 
obtained  by  fraud,  the  same  shall  be  Toid.  On  the  presenta- 
tion of  the  certificate  of  purchase,  given  by  the  Commissioner, 
the  Secretary  of  State  was  required  to  issue  a  patent. 

The  defendants  alleged  that  the  above  patent  was  fraudu- 
lently procured ;  and  witnesses  were  called  to  establish  the 
fraud. 

To  this  evidence  the  plaintiff  objected,  that  fraud  could 
not  be  shown,.  But  the  Court  held,  that  fraud  at  law  might 
be  shown  in  the  execution  of  a  deed,  or  in  the  procurement 
of  a  patent,  as  well  at  law  as  in  chancery ;  but  that  at  law 
the  fraud  was  limited  to  the  execution  of  the  instrument,  and 
no  matter  behind  that  transaction  was  admissible  as  evidence 
to  show  fraud. 

Mr.  Gibson,  who  is  deputy  Secretary  of  State,  filled  up  the 
patent,  the  Governor  having  signed  in  blank.  At  the  time, 
Governor  Barry  was  not  at  the  Seat  of  Government,  and 
Mr.  Gibson  states  that  the  patent  was  issued  according  to 
usage. 

Mr.  Williams^  the  patentee,  states,  that  the  purchase  was 
made  by  Bacon,  in  the  name  of  the  witness,  without  his 
knowledge  or  assent.  In  another  instance  a  similar  act  was 
done  by  Bacon,  and  in  that  case  as  in  this,  he  executed  a 
quit  claim  deed.  The  consideration  named  in  the  deed  to  the 
plaintiff,  was  nominal,  so  far  as  the  witness  was  concerned. 
By  the  57th  section  of  the  Act  of  1844,  the  legal  assignee  of 
a  purchaser  at  the  sale,  is  vested  with  the  same  rights  as  the 
original  purchaser.  Evidence  was  offered,  to  show  that  Bacon, 
ifho  was  substantially  the  purchaser,  knew  that  the  school 
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section  contained  a  valuable  mine,  and  deceived  the  Commis- 
Bioner,  kc.  But  the  Court  held  this  was  a  question  between 
the  State  and  the  purchaser. 

1.  The  defendant's  title  consisted  in  the  assignment  of  a 
miner's  lease,  dated  1845. 

2.  In  a  patent  from  the  United  States,  dated  9th  of  April, 
1852,  reserving  any  right  the  State  might  have  as  school 
land.  The  reservation  in  the  patent  was,  "any  right  which 
the  State  of  Michigan  may  have  in  and  to  the  East  half  of 
the  North-east  quarter,  and  the  East  half  of  the  South-east 
quarter  of  section  sixteen  in  town  fifty,  under  or  by  virtue  of 
the  provisions  of  the  Act  of  23d  June,  1886.'* 

The  patent  to  the  defendant  was  issued  under  the  Act  of 
Congress,  1st  March  1847,  which  was  an  Act  "to  provide  for 
the  sale  of  mineral  lands  in  the  State  of  Michigan.*' 

The  second  section  of  this  Act  requires,  '**  that  iSie  Secre- 
tary of  the  Treasury  shall  cause  a  geological  examination  mi 
'survey  of  the  lands  embraced  in  said  district,  to  be  made  and 
reported  to  the  Commissioner  of  the  general  land  office.  And 
the  President  is  hereby  authorized  to  cause  such  of  said  lands 
as  may  contain  copper,  lead,  or  other  valuable  ores,  to  be 
exposed  to  sale,  giving  six  months'  notice  of  the  time  and 
places,  &c.,  showing  the  n^mber  and  localities  of  the  mines 
known,  the  probability  of  discovering  others,  the  qualities  of 
the  ores,"  &c.  "  And  all  the  lands  embraced  in  said  district, 
not  reported  as  aforesaid,  shall  be  sold  in  the  same  manner 
as  other  lands  are  sold  under  acts  now  in  force  for  the  sale 
of  the  public  lands,  excepting  and  reserving  from  such  sjJeS 
section  sixteen  in  each  township  for  the  use  of  schools,  and 
such  reservation  as  the  President  shall  deem  necessary  for 
public  use. " 

The  third  section  provides,  "  that  all  those  persons  who 
are  in  possession,  by  actual  occupancy,  of  any  portion  of  the 
district  described  in  the  first  section  of  this  Act,  under 
authority  of  a  lease  flrom  the  Secretary  of  War,  for  the  pur- 
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pose  of  mining  thereon^  and  who  have  fiilly  complied  with 
all  the  conditions  and  stipulations  of  said  lease,  maj  enter 
and  purchase  the  same  at  an j  time  during  the  continnance  of 
BQch  lease,  to  the  extent  of  such  lease,  and  no  lees,  by  paying 
to  the  United  States  therefor  at  the  rate  of  two  dollars  and 
fifty  cents  per  acre.  Proyided,  that  said  entry  and  purchase 
shall  be  made  to  include  the  original  survey  of  such  lease,  as 
near  as  may  be,  conforming  to  the  lines  of  the  public  surveys 
of  sections  and  subdivisions  thereof.  And  all  those  persons 
who  are  in  possession  by  actual  occupancy,  of  any  of  said 
lands,  for  mining,  purposes,  under  authority  of  a  written  per* 
mit  from  the  Secretary  of  War,  and  who  have  visible  land- 
marks and  muiuments  as  boundaries  thereon,  and  who  have  in 
odier  respects  complied  with  the  conditions  and  stipulations 
contained  in  such  permit,  may  enter  and  purchase  the  same, 
to  the  extent  of  the  tract  selected  by  them,  and  reported  to 
the  Secretary  of  War,  as  required  by  said  permit  and  no  less, 
in  the  same  manner  as  those  who  held  under  leases,  and  at. 
the  same  price:"  Provided  such  entry  and  purchase  be  made 
before  the  day  said  land  shall  be  offered  for  sale  by  order  of  the 
President ;  and  in  the  same  section,  all  who  were  in  actual 
occupancy  of  mines  before  the  law,  and  had  paid  rents,  were 
authorised  to  purchase,  &c« 

The  fourth  section  prerides,  that  all  mineral  lands  shall 
be  offered  for  sale  in  quarter  sections,  and  no  bid  shall  be 
received  at  a  less  rate  than  five  dollars  per  acre. 

The  jury  will  observe  that  by  the  second  section  of  the 
above  Act,  ij^  Secretary  of  the  Treasury  is  to  cause  to  be 
made  a  geological  survey  of  the  entire  land  district,  in  which 
shall  be  specially  noted  the  extent  and  quality  of  the  mines, 
and  the  distance  from  market.  AH  lands  not  reported  to 
be  mineral  lands)  excepting  a  reservation  of  number  sixteen 
for  schools,  and  such  other  reservations  as  the  President 
might  make,  were  directed  to  be  sold  on  six  months  notice. 
And  by  the  third  section,  rights  of  pre-emption  were  given 
•      7a   . 
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to  all  those  who  held  leases  from  the  Secretary  of  War  for 
mining  purposes,  who  had  complied  with  their  leases,  so  that 
they  were  permitted  to  purchase  at  any  time  during  their 
leases,  at  two  dollars  and  fifty  cents  per  acre;  and  such 
purchase  was  required  to  be  made  to  the  extent  of  the  lease. 
Also,  a  right  of  purchase  was  given  to  those  who  were  in  pos- 
session by  permit — ^provided  the  purchase  was  made  before 
sale  by  order  of  the  President. 

And  also,  the  right  of  purchase  was  given  to  all  who  were 
in  actual  occupancy  of  mines,  before  the  passage  of  the  Act, 
and  who  had  paid  rents. 

By  the  fourth  section,  all  mineral  lands,  not  occupied  as 
above,  were  required  to  be  sold  in  quarter  sections,  at  not 
less  than  five  dollars  per  acre ;  but  not  to  embrace  outstanding 
leases. 

It  is  proper  here  to  consider  the  effect  of  the  above  Act 
of  1847. 

It  withholds  the  mineral  lands  from  sale  under  the  general 
law.  This  is  clear  from  the  geological  survey  in  which 
mineral  lands  were  to  be  noted,  the  express  provision 
that  such  lands  should  not  be  advertised  and  sold  as  the 
other  lands,  the  pre-emption  rights  given  to  all  who  were  in 
possession  of  mines,  and  the  different  prices  at  which  such 
lands  were  permitted  to  be  entered,  without  being  offered 
ut  public  auction.  All  the  other  lands,  except  section  sixteen, 
which  was  reserved  for  school  purposes,  were  to  be  sold. 
And  lands  not  occupied  nor  claimed,  on  which  there  were 
mines,  were  not  to  be  sold  under  five  dollars  per  acre. 

If  the  mineral  lands  were  withdrawn  from  the  operation  of 
the  general  law ;  if  a  different  appropriation  of  them  was 
made  by  the  Act  of  1847,  the  sale  to  the  defendants  is  a 
matter  between  them  and  the  Government. 

And  here  a  question  arises  whether  Congress  had  power  to 
dispose  of  section  sixteen,  as  was  done  under  this  Act.  There 
is  no  controversy  as  to  the  fact,  that  a  part  of  the  school 
section  is  included  in  the  patent  of  the  defendant,  which  is 
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referred  to  in  his  patent.  And  it  is  proved  that  the  mine  of 
the  defendant,  under  the  license,  occupies  a  part  of  section 
sixteen — ^that  from  twelye  to  twenty  thousand  dollars  hare 
been  expended  on  it,  and  one  of  the  witnesses  sajs,  the  mine 
is  very  rich,  and  worth  two  hundred  thousand  dollars. 

It  must  be  observed  that  section  sixteen,  for  school  purpo* 
ses,  is  not  an  absolute  grant  to  the  State.  It  was  impossible 
to  locate  the  grant  until  the  surveys  were  made :  there  was 
this  uncertainty  on  the  subject ;  and  to  avoid  any  embarrass- 
ment arising  out  of  this  uncertainty,  or  the  exercise  of  the 
powers  of  Congress,  it  was  provided,  that  where  such  sec- 
tion had  been  sold  or  otherwise  disposed  of,  other  lands  equiva- 
lent  thereto,  and  as  contiguous  as  may  be,  shall  be  granted  to 
the  State  for  the  use  of  schools.  This  left  Congress  free  to 
exercise  its  discretion  in  selling  or  reserving  section  sixteen. 
The  grant  is  fulfilled  literally  by  giving  any  other  section  as 
near  to  section  sixteen  as  may  bejpracticable. 

By  the  Act  of  1847,  all  mineral  land  in  the  land  district 
iras  reserved  for  special  disposition.  Now,  the  only  objection 
to  this  reservation  is,  that  it  interfered  widi  section  sixteen 
previously  reserved  for  schools.  The  answer  to  this  is,  that 
section  sixteen  was  not  given  absolutely  for  school  purposes; 
but  only  on  condition  that  such  section,  when  ascertained, 
should  not  have  been  sold  or  otherwise  disposed  of.  This 
refers  to  the  location  of  the  tract  by  the  surveys.  But  before 
this  is  ascertained,  the  mining  lands  within  the  district  are 
not  only  reserved  from  the  mass  of  the  other  lands,  but  an 
absolute  right  of  pre-emption  is  given  to  those  who  occupy 
the  mining  lands,  for  mining  purposes.  The  sale  is  made  to 
them  absolutely,  if  the  land  be  embraced  in  the  lease,  and  the 
terms  of  the  lease  have  been  complied  with. 

The  lease  is  proved  in  this  case,  and  the  rents  have  been 
punctually  paid.  All  the  conditions  required  to  make  the 
right  absolute,  if  claimed,  with  the  further  condition  that  the 
miner  shall  purchase  all  the  lands  included  in  his  lease,  have 
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been  performed.  And  there  seems  to  be  no  ground  on  which 
this  purchase  can  be  defeated,  except  by  the  prior  vested  right 
of  the  State  to  the  school  section.  And  it  appears  that  no 
such  right  was  vested  in  the  State.  It  had  a  claim  to  a  sec- 
tion, under  the  circumstances,  as  near  to  the  section  numbered 
sixteen  as  practicable. 

Aside  from  the  sale  of  this  school  section  there  is  no  hard- 
ship in  the  case,  as  the  State  receives  what  the  United  States 
w^re  bound  to  give,  and  the  State  agreed  to  receive.  In  this 
view  the  sale  was  prematurely  made,  for  the  reservation  of 
mining  lands,  had  disposed  of  a  part  of  section  sixteen,  which 
must  have  been  known  to  the  purchaser,  from  the  fact  that 
large  and  expensive  mining  works  had  been  constructed  on 
the  land,  which  were  in  operation  at  the  time  of  the  purchase 
and  for  years  before,  of  which  the  purchaser  is  presumed  to 
have  had  notice.  The  geological  surveys  too,  which  were 
filed  in  the  General  Land  Office  at  Washington,  and  in  the 
Land  Office  of  the  United  States,  in  Michigan,  which  gave  a 
description  of  the  mineral  lands  in  the  district,  might  have 
been  examined.  The  purchaser  of  this  section  from  the  State 
had  at  least  the  means  of  knowledge,  and  this  is  notice.  But, 
this  is  not  a  question,  gentlemen  of  the  jury,  which  turns  on 
notice.  It  is  simply  a  question  of  power  in  the  United  States, 
to  reserve  the  mineral  lands  and  give  a  pre-emption  right,  as 
has  been  done  in  this  case.  Of  this,  as  a  matter  of  law,  there 
would  seem,  to  be  little  doubt. 

It  has  been  long  the  policy  of  the  United  States  to  reserve 
mineral  lands,  salt  springs,  &c.  Under  the  Act  of  8th  May, 
1786,  the  first  Act  that  authorized  the  sale  of  public  lands, 
•alt  springs  were  reserved.  The  Act  of  the  30th  April,  1802, 
to  authorize  the  people  of  the  Eastern  division  of  the  North- 
western Territory  to  form  a  State,  contained  the  above  pro- 
vision in  relation  to  section  sixteen.  An  Act  of  Congress, 
8rd  March,  1803,  provided,  that  the  sections  heretofore 
reserved  for  the  use  of  schools,  in  lieu  of  section  sixteen,  as 
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haye  been  otherwise  disposed  of,  shall  be  selected  by  the 
Secretary  of  the  Treasury,  out  of  unappropriated  reserved 
sections  most  contiguous. 

Indiana  and  Illinois  had  the  same  reservation  in  regard  to 
section  sixteen.  And  by  the  Act  of  8rd  of  March,  1^07, 
mines  in  Indiana,  then  including  Illinois,  were  reserved,  and 
it  was  declared  that  all  grants  for  the  same  should  be  void. 

This  being  the  course  of  the  Government,  it  would  seem 

that  the  power  in  Congress  to  reserve  the  mineral  lands  in 

question  cannot  be  doubted ;  and  if  you  find,  gentlemen,  that 

the  land  now  claimed  by  the  plaintiff  is,  with  the  mineral  land, 

claimed  by  the  defendant,  first  under  a  license  and  now  under 

a  patent,  you  "will  find  the  defendant  not  guilty. 

There  is  another  question  in  the  case  which  has  not  been 

t.      pressed  in  the  argument,  and  that  is,  the  power  of  the  State 

of  Michigan  to  sell  the  school  lands.    They  were  held  in 

[['     trust  by  the  State,  and  unless  the  donor,  the  Government  of 

:;      the  United  States,  should  assent  to  the  change  in  the  trust 

I L     fund,  it  is  di£5cult  to  say  that  the  State  may  sell  and  convey 

ri      the  lands.  A  trust  must  be  executed  in  good  faith,  under  the 

.  I     conditions  of  the  donor.   The  United  States,  so  far  as  appears 

ji:      in  this  case,  have  not  assented  •  to  the  sale,  nor  have  they 

^i^:     declared  in  what  way  the  land  shall  be  used  for  school  purpo- 

rb-     868.    Had  the  intention  been  that  these  lands  should  be  sold, 

,dt     would  not  some  act  have  so  provided.  In  giving  the  lands,  the 

most  natural  inference  would  seem  to  be,  that  a  revenue  from 

[0     the  use  of  the  lands  was  designed,  rather  than  a  sale  of  them. 

h )!)'     A  Bale  exhausts  the  fund,  and  the  proceeds  become  mixed  up 

lan^     irith  the  funds  of  the  State,  and  in  the  course  of  events,  may 

,1?'.     be  lost  sight  of.     If  all  the  school  lands  in  the  State  have 

Ji^     been  sold,  this  question  is  of  great  interest  to  the  State,  as  it 

re  f     would  affect  titles  to  a  very  large  amount  of  property,  and 

,^jr?!     slao  the  policy  of  the  State  in  the  application  of  the  proceeds 

etofr"     of  the  school  lands.    Verdict  for  defendant. 
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Exceptions  were  taken  to  the  points  ruled,  and  the  case  u 
now  in  the  Supreme  Court  on  a  writ  of  error,  and  if  the 
judgment  shall  be  reversed,  it  will  relieve  the  Circuit  Court 
from  a  painful  responsibility. 


Halsey  &  Halsbt  v.  J.  L.  Hubd  bt  al. 

Where  a  oontract  was  made  for  the  purohaae  of  a  quantity  of  wheat  at 
Deiroiti  to  be  deliyered  in  the  spring,  on  the  opening  of  nayigation,  parol 
proof  is  admissible  to  show  at  what  time  payment  was  to  be  made. 

This  does  not  Tary  the  written  agreement  nor  contradict  it,  as  by  the 
agreement  no  time  of  payment  was  specified.  Where  it  was  agreed  that  the 
money  shonld  be  transmitted  through  the  express,  the  delays  to  which  that 
oonTeyance  was  subjected,  by  the  badness  of  the  roads,  is  within  the 
agreement. 

On  a  failure  to  deliyer  an  article,  at  the  time  specified,  the  purchaser 
may  claim,  as  damages,  the  difference  between  the  contract  price  of  the 
article  purchased,  at  the  time  the  deliyery  was  to  be  made,  and  the  current 
prioe  of  the  article  at  the  time  and  place  of  the  dellTcry. 

Messrs.  Howard  ^  Mandellj  for  plaintiffs. 
Mr.  JPVo^er,  for  defendants. 

OPINION   OF  THE  COUBT. 

The  partnership  of  the  plaintiffs,  and  also  that  of  the 
defendants,  is  admitted.  The  action  is  brought  on  a  contract 
to  deliver  wheat.  It  is  dated  the  80th  of  January,  1852,  at 
Detroit,  and  is  as  follows : — ^Mr.  B.  k  H.  Halsey,  Bo't  of  J.  L. 
Hurd  &;  Co.,  the  following  lots  of  pure  white  Michigan  wheat, 
first  quality,  sound  and  merchantable,  to  be  delivered  free  on 
board  vessel  on  opening  of  navigation. 

Five  thousand  bushels  at  72  cents,     -        -    $3,600  00 
Five  thousand  bushels  at  73  cents,         -        -  3,675  00 


$7,275  00 
Beceived  on  account  of  the  above  $100,  signed, 

J.  L.  HUBD  k  Co. 
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Samael  Lewie,  a  witness,  was  present  at  an  interview 
between  the  plaintiffs  and  Stewart,  one  of  the  defendants. 
The  bill  for  the  10,000  bushels  of  wheat  was  in  the  hand 
writing  of  Stewart.  Halsej  told  Stewart  that  he  had  come 
prepared  to  pay  for  the  wheat ;  Stewart  said  that  he  should 
not,  and  did  not  intend  to  deliver  it ;  Halsey  said  he  had  the 
money  in  the  hands  of  Lewis  &  Graves,  of  Detroit ;  Stewart 
said  he  had  not  the  wheat.  Navigation  was  then  open. 
Before  the  navigation  was  open,  Halsey  said  to  Stewart  that 
the  money  was  in  the  hands  of  the  above  firm.  It  was 
received  by  them  the  13th  of  February,  and  they  retained  it 
until  the  middle  of  July. 

The  defendants'  counsel  asked  the  witness  what  time  the 

money  was  to  be  paid.     This  was  objected  to,  as  changing 

the  legal  effect  of  the  contract.     That  by  the  legal  effect  of 

the  contract,  the  wheat  was  to  be  paid  for  when  it  was 

delivered ;  and  that  parol  evidence  is  inadmissible  to  change 

the  terms  of  the  contract,  or  in  any  respect  to  vary  the  legal 

effect  of  it.     But  the  Court  said  that  the  evidence  offered  did 

not  alter,  in  any  respect,  the  written  terms  of  the  contract ; 

that  the  time  of  payment  was  not  specified,  and  in  such  case 

the  construction  would  be,  that  the  payment  was  to  be  made 

when  the  article  was  delivered.     But  this  was  an  inference  of 

law,  which  the  agreement  of  the  parties  might  vary,  by  fixing 

*  a  different  time  for  payment.     That  on  such  contracts  it  was 

customary  to  advance  the  money,  in  order  that  the  seller 

nught  purchase  the  article  on  better  terms.    And  this  not 

being  a  part  of  the  written  contract,  may  be  proved  by  parol. 

It  does  not,  in  the  sense  of  the  books,  contradict  or  vary  the 

inritten  agreement. 

If  the  time  of  payment  be  stated  in  the  written  agreement, 
and  the  vendor  give  further  time  for  payment,  and  it  be  made 
within  the  extended  time,  it  constitutes  a  good  defense. 

In  the  Susqtiehanna  Bridge  Co.,  v.  Mjans  Sf  JEvanSj  4 
Washington's  CO.  B.  480;  the  judge  says,  ^Hhe  reasons  which 
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forbid  the  admission  of  parol  eyidence  to  alter  or  explain 
irritten  agreements,  and  other  inBtmrnents,  do  not  apply  to 
those  contracts  implied  by  operation  of  law,  sach  as  that 
which  the  law  implies  with  respect  to  the  endorser  of  a  note 
of  hand. 

In  Mill  Y.  My  J  5  Sergt.  ^  B.  862;  it  is  held,  parol  evidence 
is  admissible  in  a  suit  by  the  endorsee  against  the  endorser 
of  a  note  endorsed  in  blank,  to  show  that  at  the  time  of  the 
endorsement  the  endorsee  received  it  under  an  agreement^ 
that  he  should  not  have  recourse  upon  it  against  the  endorser. 
In  BoMes  v.  Fohe9^  21  Pick.  289,  parol  evidence  was  held 
admissible  to  prove  the  time  at  which  a  specialty  was  acta* 
ally  executed,  contrary  to  the  date.  In  BradUy  v.  WoBhifigton 
Steam  Pockety  13  Peters  99,  the  Court  held,  "  that  in  giving 
effect  to  a  written  contract  by  applying  it  to  its  proper  subject 
matter,  extrinsic  evidence  may  be  admitted  to  prove  the  cir- 
cumstances under  which  it  was  made ;  whenever  without  the 
aid  of  such  evidence,  such  application  could  not  be  made  in 
the  particular  case. 

In  Davenport  v.  Ma9onj  15  MasB.  85,  it  is  said,  '^parol  evidence 
may  be  admitted  to  establish  an  independent  fact,  or  to  prove 
a  collateral  agreement  incidentally  connected  with  the  stipu- 
lations of  a  deed  or  other  contract.  In  United  State  v.  Leffler^ 
11  Peters  86 ;  it  was  held  that  a  surety,  in  a  joint  and  several 
bond  may  show  that  he  signed  it  on  condition  that  others, 
besides  those  whose  names  are  to  it,  would  execute  it,  and  that 
their  signatures  were  not  procured. 

Lewis,  a  witness,  said,  at  the  time  the  contract  was  made, 
it  was  agreed  that  the  money  should  be  paid  as  soon  as  it 
could  be  forwarded  by  express,  and  the  defendant  said  that  a 
few  days  would  make  no  difference. 

Mr.  Fargo,  agent  of  the  express  at  the  above  time,  states, 
that  the  travel  of  the  express  was  then  by  land,  and  it  was 
from  seven  to  nine  days,  and  sometimes  longer,  in  travelling 
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from  Buffalo  by  Cleveland  to  Detroit.  The  money  was 
received  by  Lewis  on  the  13th  of  February. 

Some  four  or  five  days  before  the  money  was  received, 
Stewart  called  on  Lewis  for  the  money,  who  informed  him  it 
was  expected  daily ;  and  on  calling  again  two  or  three  days 
Afterwards,  saying  he  had  some  notes  to  pay  in  bank,  witness 
offered  to  loan  the  money  to  him,  which  he  declined.  After 
this  the  witness  met  Stewart  in  the  street,  and  proposed  to 
advance  him  the  money  on  Railroad  certificates,  that  the 
wheat  was  in  the  warehouse ;  but  Stewart  refused,  saying,  he 
had  bought  wheat  in  the  interior;  but  as  Halsey  had  failed  to 
advance  the  money,  he  would  not  comply  with  the  contract. 

From  the  time  the  contract  was  made,  to  the  receipt  of  the 
money  by  Lewis,  thirteen  or  fourteen  days  elapsed,  which 
exceeded  by  four  or  five  days  the  time  within  which  the 
money  was  expected  to  be  transmitted  from  Ithaca.  The 
navigation  of  the  Lake  opened  from  the  10th  to  the  15th  of 
May. 

Several  witnesses  proved  the  price  of  wheat,  at  Detroit,  at 
the  time  the  navigation  opened. 

There  was  some  discrepancy  in  the  statement  of  one  or  two 
witnesses  called  by  the  defendant,  and  the  witnesses  of  the 
plaintiff. 

The  Court  instructed  the  jury  that  from  the  parol  evidence, 
the  defendants  agreed  to  the  mode  of  payment  stipulated, 
through  the  express,  the  defendants  observing  a  few  days 
would  make  no  difference.  After  the  contract,  Halsey  was  to 
return  to  Ithaca,  in  New  York,  his  place  of  residence,  and 
from  which  the  money  was  to  be  transmitted  to  Mr.  Lewis, 
his  agent  at  Detroit.  It  was  supposed  that  this  could  be 
accomplished  in  some  seven  or  eight  days.  But  it  was  thir- 
teen or  fourteen  days  before  the  money  was  actually  received. 
In  the  month  of  February  it  was  shown,  that  the  road  the 
express  travelled,  in  many  places  was  almost  impassable,  and 
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that  it  was  liable  to  be  delayed  by  High  waters  and  yarions 
casualties. 

If  it  appear,  gentlemen,  from  the  evidence,  that  there  was 
no  delay  on  the  part  of  Halsey,  but  that  he  forwarded  the 
money  by  the  express,  as  he  agreed  to  do ;  and  the  delay  iras 
principally,  if  not  entirely,  owing  to  the  badness  of  the  road 
travelled  by  the  express,  he  is  not  chargeable  with  any  laches, 
which  would  discharge  the  defendants  from  the  obligations  of 
their  contract.  In  consenting  to  receive  the  money  through 
the  express,  it  is  reasonable  to  say  that  they  incurred  the 
chance  of  a  short  delay,  which  amounted  to  no  more  than  a 
few  days,  and  which  they  said  would  make  no  difference. 

That  the  defendants  were  desirous  of  avoiding  their  con- 
tract is  manifest,  from  the  fact  that  at  the  time  navigation 
opened,  wheat  was  somewhat  higher  than  the  prices  stipulated 
in  the  contract.  The  money  was  ready  for  the  defendants, 
three  months  before  the  navigation  opened,  which  would 
seem  to  be  a  reasonable  time  within  which  to  make  their 
purchases.  K  you  are  satisfied,  gentlemen,  that  the  plaintifis 
have  substantially  complied  with  their  agreement,  they  are 
entitled  to  recover  the  damages  they  have  sustained,  by  reason 
of  the  failure  of  the  defendants.  These  damages  arise  from 
the  fact,  that  at  the  opening  of  navigation,  when  the  wheaA 
was  to  be  delivered,  it  bore  a  higher  price,  at  Detroit,  than 
the  price  stipulated  to  be  paid  in  the  contract.  This  differ- 
ence, together  with  the  hundred  dollars  advanced  by  the 
plaintiff,  at  the  time  of  the  contract,  with  the  interest  thereon, 
will  form  your  verdict,  if  you  find  for  the  plaintiff. 

The  jury  found  for  the  plaintiff  $520. 


Abbe  &  Colt  v.  Rood  &  Rood. 

When  an  agent  exceeds  his  powers  in  the  adjustment  of  a  eontroreny, 
his  principals,  in  a  reasonable  time,  after  a  knowledge  of  it,  should  repu- 
diate it. 

If  this  be  not  done,  the  principals  may  become  bound. 
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If  an  agent  entered  into  an  arrangement,  notifying  the  debtor  that  he 
wonld  submit  it  to  the  creditor  for  hiB  ratification,  unless  he  shall  ratify  it, 
tiiere  is  no  binding  obligation. 

Vhen  witnesses  contradiet  eaeh  other  in  a  material  fact,  a  Jury  will  oon- 
Bider  which  of  the  witnesses,  from  the  eircumstanees  conneoted  with  the 
transaction,  would  be  most  likely  to  know  and  recollect  the  facts. 

A  witness  who  swears  that  a  certain  thing  was  said  or  done,  is  entitled 
to  greater  weight  than  a  witness  who  said  he  did  not  hear  the  remark  or 
vitness  the  act. 

The  one  is  positiye,  the  other  negatiTe;  and  both  may  be  true,  on  the 
sapposition  that  the  first  witness  swears  truly. 

Mr.  Lathropj  for  the  plaintiffs. 

MeBsrs.  Vandyke  ^  Orey^  for  defendants. 

OPINION  OF  THB  OOUBT. 

This  action  is  brought  on  two  promissory  notes.  The  sig- 
natures on  both  notes  were  erased,  and  they  were  offered  in 
eyidence  without  proof  of  their  execution,  as  by  the  pleading 
they  were  not  denie^*  But  the  Court  held  that  the  notes 
could  not  be  read  without  accounting  for  the  erasures. 

A  witness  was  called,  who  stated  that  the  notes  were  sent 
to  him  as  also  the  account,  as  counsel,  for  collection.  Being 
unwell,  he  sent  the  notes  to  Matthews  k  Taft,  counsel  at 
Niles.  At  that  time,  the  signatures  to  the  notes  were  not 
erased. 

On  this  evidence,  the  notes  and  the  account,  were  again 
offered  in  evidence.  The  account  was  receipted,  and,  as 
before  stated,  the  signatures  of  the  notes  were  erased.  But 
the  Court  refused  to  admit  them,  because  it  was  not  shown 
under  what  circumstances  the  signatures  were  erased,  and  the 
receipt  of  the  account  given. 

A  deposition  was  then  read,  showing  that  a  settlement  was 
made,  and  that  the  defendants  agreed  to  pay  fifty  cents  on 
the  dollar ;  that  on  this  agreement  being  entered  into,  the 
signatures  on  the  notes  were  erased  and  the  account  was 
receipted. 
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The  agent  Smith,  alleged,  that  the  counsel  at  Niles,  never 
having  been  so  instructed,  had  no  power,  as  oounsel,  to 
compromise  on  the  payment  of  a  part  of  the  debt.  And  thiB 
is  undoubtedly  the  true  view.  Counsel  may  refer  suit  to 
arbitrators,  but  they  have  no  power  to  discharge  the  debt  on 
the  payment  of  a  part  of  it,  unless  specially  authorized. 

Smith,  the  agent,  was  dissatisfied  with  the  compromise,  as 
the  payment  of  the  notes  of  the  defendants  was  not  secared. 
He  proposed  to  take  one-Ealf  the  debt  on  certain  payments, 
and  to  retain  these  notes  until  half  of  their  amount  was  paid. 
The  defendants  refused  to  sign  the  agreement.  This  suit  was 
then  brought. 

Mr.  Smith,  agent  of  the  plaintiffs,  was  called  as  a  witness, 
he  being  contradicted  by  another  witness.  Objection  being 
made,  the  Court  said,  the  witness  might  be  examined  as  to 
any  matter  of  explanation ;  but  that  he  could  not  be  called 
to  re-affirm  what  at  first  he  stated. 

The  counsel  for  the  plaintiffs  contended  that  the  defendants 
knew  that  Smith  acted  as  agent,  and  must  have  known  that 
if  he  went  beyond  his  authority  he  could  not  bind  his  princi- 
pal. And  that  the  acceptance  of  a  security  for  a  less  sum 
would  not  discharge  a  debt  for  a  larger  amount.  This  prin- 
ciple is  undoubted,  unless  the  agent  acts  under  a  special 
authority.— 5  Eoit  230 ;  10  Adolphus  ^  Mlia,  121.  A  pay- 
ment  of  a  part,  and  an  acquittance  under  seal  in  full  satis- 
faction of  the  whole  is  sufficient,  as  the  deed  amounts  to  an 
acquittance.  Accord  and  satisfaction  cannot  be  pleaded  unless 
executed.  As  an  accord  there  must  be  an  acceptance,  7 
Black.  582. 

The  Court  instructed  the  jury,  that  if  the  principal  hare 
knowledge  of  the  agent's  acts  and  do  not  repudiate  them  in  a 
reasonable  time,  they  will  stand.  If  the  contract  be  repudi- 
ated, the  parties  must  be  placed  in  the  condition  in  which 
they  stood  before  it  was  entered  into ;  the  notes  given  on  the 
compromise  should  have  been  returned. 
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Where  an  agent  does  an  unauthorized  act,  as  the  compro- 
mise of  a  debt^  and  the  acts  of  compromise  are  known  to  the 
principal,  who  makes  no  objection,  this  acquiescence  will  bind 
him.  Story  on  Agency^  255  Section.  This  presumption  of 
the  acquiescence  of  the  principal  does  not  arise,  unless  it  be 
shown  that  he  had  full  knowledge  of  the  transaction. 

It  is  laid  down  in  many  authorities,  that  money  or  notes 
for  a  less  sum  discharges  the  debt,  if  received  in  payment. 
1  Smith: s  Leading  Ooiew  891—8  and  4.  15  Meewn  ^  WMby 
22-81,  it  was  held,  that  negotiable  notes  may  be  pleaded  in 
payment,  when  given  in  payment  of  a  larger  amount. 

The  original  agreement  of  compromise  was  as  follows  :— 
Whereas,  H.  W.  Bood  k  Co.,  of  Niles,  Michigan,  being 
indebted  to  Messrs.  Gilbert,  Prentiss  k  Tuttle,  of  New  York, 
in  the  sum  of  ^1245,57;  and  they  are  also  indebted  to 
Messrs.  Abbe  &  Colt  of  said  city,  in  the  sum  of  $1263,54 ; 
and  also  to  the  late  firm  of  Colgate,  Abbott  k  Co.,  in  the 
sum  of  $2111,56 ;  and,  whereas,  the  said  Roods  being  unable 
to  pay  the  sum  in  full,  I  have  agreed  in  behalf  of  said  firm 
to  settle  and  compromise  said  debts,  for  fifty  cents  on  the 
doUar,  twenty  per  cent  thereof,  N.  P.  Stuart  agrees  to  pay  in 
cash,  for  which  I  have  taken  his  note,  payable  in  thirty  days, 
at  the  Michigan  State  Bank  of  Detroit,  with  interest;  and  the 
balance  of  thirty  per  cent,  said  Boods  are  to  give  other  notes 
in  equal  parts  payable  in  one,  two  and  three  years,  with 
interest.  If  said  twenty  per  cent,  be  paid,  and  they  give 
their  notes  for  the  balance  as  above,  then  I  agree  to  deliver 
up  to  them  the  notes  for  the  said  sums  above  specified,  and 
the  fifty  per  cent,  to  be  in  fall  therefor.  Dated  at  Toledo, 
Not.  10th,  1852,  signed  by  E.  J.  Smith,  who  put  also  the 
other  signatures  to  the  agreement,  all  in  his  hand  writing. 

The  notes  were  forwarded  to  Mather  k  Taft,  lawyers  of 
Niles,  for  collection,  and  they  made  the  above  arrangement, 
which  Smith  repudiated,  having  given  them,  as  he  alleges,  no 
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authority  to  make.   The  notes  taken  by  Mather  k  Taft  were 
returned  to  them  by  Smith. 

Mr.  Smith  states,  that  when  he  entered  into  this  writing 
he  informed  the  debtors  that  he  was  not  authorized  to  make 
it ;  but  that  he  would  enter  into  it,  and  see  whether  his  prin- 
cipals would  sanction  it. 

Mr.  Stuart,  witness  called  by  the  defendants,  stated  that  he 
heard  no  reseryation  made  by  Smith,  as  to  any  want  of 
authority ;  and  that  he  was  present  when  the  arrangement 
was  made. 

As  these  witnesses  contradict  each  other,  gentlemen,  yon 
are  to  judge  of  their  credibility.  And  in  doing  this,  they 
being  respectable  persons,  you  will  consider  who  had  the  best 
opportunity  of  knowing  what  transpired  at  the  time  of  the 
supposed  compromise.  And  in  this  view  it  must  be  admitted, 
that  Smith  had  a  better  opportunity  of  knowing  and  conse- 
quently of  recollecting  the  facts  which  transpired. 

He  was  the  agent  of  the  principals,  and  he  entered  into 
the  compromise  ;  and  he  swears  that  he  informed  the  parties 
that  he  was  not  authorized  to  make  it,  but  would  submit  it  to 
his  principals  for  their  approval.  This  condition  was  not 
heard  by  Mr.  Stuart.  The  statement  of  the  one  witness  is, 
that  a  fact  did  transpire,  and  of  the  other,  that  he  did  not 
hear  the  condition  stated.  The  one  is  positive,  the  other 
negative.  Now,  where  the  witnesses  are  equally  respectable, 
and  one  swears  positively  to  a  fact,  and  the  other  negatively, 
that  he  did  not  hear  the  condition,  the  weight  of  evidence  will 
be  with  the  one  who  affirms  the  fact,  as  his  statement  may 
be  true  and  the  statement  of  the  other  also ;  for  though  the 
condition  was  spoken  of,  the  other  witness  may  not  have 
heard  it. 

On  the  supposition  that  the  statement  of  Smith  be  true, 
and  the  jury  should  so  find,  then  their  enquiry  will  be,  did  the 
principals  repudiate  the  agreement  of  their  agent,  within  a 
reasonable  time  after  they  came  to  a  full  knowledge  of  it. 
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The  jury  will  first  enquire  whether  the  agreement  set  up  in 
defense  was  made  by  competent  authority.  The  agent  who 
made  it,  says  he  had  no  such  authority.  The  paper  purport- 
ing to  contain  the  agreement  is  all  in  the  hand  writing  of 
Smith,  and  he  received  Stuart's  check  for  $940  as  part  per- 
formance of  the  agreement.  This  check  was  payable  some 
tiiirty  days  or  more  after  its  date.  Under  this  paper,  it  is 
presumed  that  Mathers  and  Taft  made  the  arangement  or 
compromise  with  the  defendants.  This  paper  did  not 
authorize  these  counsel  to  make  the  adjustment.  But  Smith 
offered  to  confirm  the  compromise,  if  the  defendants  would 
consent  that  the  original  notes  should  remain  in  his  hands. 
When  first  informed  of  the  compromise,  Smith  objected  to 
it,  returned  the  new  notes  given  and  the  agreement. 

Upon  the  whole,  gentlemen,  if  you  shall  find  that  Smith 
was  not  authorized  to  make  the  compromise,  as  he  has 
sworn,  and  also  that  his  principals  were  dissatisfied  with  it, 
and  that  this  fact  was  made  known  to  the  defendants,  it 
win  be  your  duty  to  find  for  the  plaintiff  on  the  original 
causes  of  action,  and  assess  their  damages  accordingly.  The 
jury  found  for  the  plaintiffs — ^for  the  original  notes  and 
interest — and  also  on  the  accounts. 

As  the  plaintiffs  recovered  on  the  original  ground  of 
action,  and  not  under  the  compromise,  the  money  paid  by 
Stuart  in  part  performance  of  the  compromise,  should  be 
returned  to  him,  by  Smith,  the  agent,  unless  it  shall  be  made 
to  appear,  that  the  money  so  paid  is  the  money  of  the 
defendants.  And  the  Court  orders  that  no  execution  shall 
be  issued  on  the  judgment,  until  said  sum  of  money  shall  be 
returned  to  Stuart,  or  satisfactory  proof  adduced  that  it  is 
the  money  of  the  defendants  ;  and  if  so  shown,  it  should  be 
entered  as  a  credit  on  the  judgment. 
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This  case,  by  agreement  of  the  parties,  was  heard  at  Chambers,  by  Judge 
McLean. 

By  the  Act  of  1861,  the  Commissioners  of  Hamilton  County  were  anthor- 
lied  to  constraet  all  saoh  suitable  buildings  for  the  said  County,  upon  the 
old  Court  House  lot,  in  Cinoinnati,  upon  such  plan  and  of  such  materiala 
as  to  them  shall  seem  proper,  under  which  they  made  a  contract  to  build 
a  Court  House  which  covered  the  entire  lot  referred  to. 

In  the  same  contract  the  contractors  agreed  to  build  a  Jail,  on  such  lot, 
within  certain  limits,  as  the  Legislature  mighjt  authorise. 

Although  the  law  contemplated  all  the  buildings  for  Uie  County  shoaU 
be  placed  on  the  Court  House  lot,  yet  the  contract  for  building  the  Jail  oi 
another  lot  is  not  illegal,  on  the  condition  expressed. 

It  is  made  valid  and  binding  by  the  sanction  of  the  Legislature.  The 
Qontraot  to  build  the  Court  House  and  the  Jail,  were  separate  and  distinct, 
although  included  in  the  same  instrument  The  provision  that  both  build- 
ings should  be  erected  on  the  same  lot,  is  explained  by  a  subsequent  pro- 
vision, that  another  lot  should  be  procured  for  the  Jail. 

To  justify  the  party  in  putting  an  end  to  a  contract,  the  contractor  must 
in  effect  abandon  it,  or  refuse  to  carry  out  the  plan  or  act  in  bad  faith,  w 
as  to  show  that  he  does  not  or  cannot  complete  it  within  the  time  limitffi. 

Where  there  is  not  in  the  law  an  express  limitation  to  the  power  given 
to  do  a  certain  thing,  an  inference  cannot  be  made  or  sustained,  which  will 
defeat  the  object  of  the  law. 

Where  two  hundred  thousand  dollars  were  appropriated  to  constmet 
County  buildings,  which  must  cost  three  times  that  sum,  the  appropriatioB 
imposes  no  limitation  as  to  expenditures. 

Messrs.  Fox  ^  Pugh,  for  the  plaintiffs. 
Messrs.  O-holson  f  Oroesbecky  for  defendants. 
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TbiB  action  irss  upon  articles  of  agreement,  dated  15th 
July,  1851,  in  which  the  plaintiffs  agree  with  the  defendants 
to  build  a  Conrt  House  and  Jail  for  Hamilton  County,  in 
Cincinnati,  on  the  CSonrt  Honse  lot,  according  to  the  requisi- 
tion of  phms  and  sections  thereof  drawn,  and  specifications 
therec^  fuade  out,  from  number  one  to  seyenteen,  by  Josiah 
Bogers,  architect,  and  which  are  r^rred  to  and  made  a  part 
of  the  contract. 

And  die  plaintiffs  agreed  to  build,  in  a  good  and  work- 
manlike manner,  agreeably  to  the  said  plan,  Ac.  And  it  was 
agreed  that  the  said  Court  House  building  and  Jail,  are  to  be 
erected  on  the  old  Court  House  lot  at  the  comer  of  Main 
and  Court  Streets,  now  in  use,  as  at  present  understood;  but 
should  the  CcMnmissionerg  of  Hamilton  County,  at  the  next 
session  of  the  Legislature,  obtain  permission  to  baild  the 
said  Jail  in  the  rear  of^  or  adjoining  the  said  Court  House 
lot,  or  on  any  other  lot  in  Cincinnati,  East  of  Mmu  Street, 
West  of  Broadway,  and  Soutii  of  Fourteenth  Street ;  then 
and  in  that  case,  the  said  party  of  the  second  part  agrees  to 
erect  and  build  said  Jail  in  the  rear  of  or  adjoining  to  the 
said  Court  House,  or  on  any  otiier  lot  in  the  above  limits,  at 
the  same  price  and  without  any  additional  charge. 

The  plans  of  the  buildings  are  not  furnished,  but  it  is 
admitted  tiiat  both  of  tfom  cannot  be  put  on  the  Court  House 
lot.  The  stipulated  price  for  the  Court  House  was  the  sum 
«468,7S2  55,  for  tiie  Jail  $226,520  74. 

Ten  thousand  dollars  were  to  be  adranced  on  the  contract, 
and  the  building  was  to  be  commenced  immediately. 

The  defiemiants  craved  oyer  and  pleaded, 

1.  Nmeitfadum. 

2.  That  the  plaintiff  did  not  begin  the  work  and  progress, 
with  all  reasonable  speed,  towards  the  erecting,  building  and 
finishing  said  Conrt  Honse^  Ac 

Sa 
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8.  This  plea  merely  negatives  the  averment  of  the  declara- 
tion, as  to  the  commencement  and  prosecution  of  the  work ; 
not  alleging  specially  in  what  particulars  the  plaintiffs  failed. 

4,  The  fourth  plea  states,  that  by  an  Act  of  the  General 
Assembly  28,  January  7th,  1851,  it  was  enacted  as  follows : — 
That  Richard  H.  Oox,  John  Fatten  and  David  A.  Black, 
Commissioners  of  Hamilton  County,  are  hereby  authorixed 
to  erect  all  such  suitable  and  necessary  pubL'c  buildings  for 
the  said  county,  upon  the  place  or  lot  of  ground  now  known 
as  the  old  Court  House  property,  in  the  city  of  Cincinnati, 
upon  such  plan,  and  of  such  materials  as  to  them  shall  seem 
proper. 

The  entire  Act  is  set  out  in  the  plea,  and  it  is  averred  that 
the  Court  House  lot  is  190  feet  square,  and  no  more ;  and 
that  the  size  of  the  lot  was  known  to  the  plaintiffs  and  defend- 
ants to  be  not  of  sufficient  capacity  to  admit  of  the  construe* 
tion  of  the  Court  House  and  Jail  thereon. 

That  at  s^ai  before  the  contract  was  entered  into,  it  was 
fraudulently  agreed  between  the  Commissioners  and  plaintiflb, 
that  only  the  Court  House  should  be  constructed  on  the  sidd 
lot,  without  reference  to  the  location  of  the  Jail,  and  that 
plaintiffs  should  be  secured  in  the  profits  in  said  agreement,, 
for  the  construction  of  a  Jail  in  another  place,  when  authority 
should  be  obtained.  And  that  the  agreement,  &c.,  was  con* 
trary  to  the  statute  aforesaid  and  in  fraud  thereof. 

To  the  fourth  plea  a  special  demurrer  was  filed,  and  to  the 
others,  except  the  first  one,  demurrers  were  also  filed. 

The  buildings  were  to  be  constructed  under  the  direction 
of  Rogers,  the  Architect,  who  had  power  to  vary  the  plan 
and  dismiss  the  plaintiffs. 

The  second  plea  is  defective.  It  merely  negatives  the 
averment  in  the  declaration,  without  stating  fiu^ts  which 
show  the  failure  of  the  plaintiffs.. 

The  declaration  avers  that  the  work  was  commenced  on 
the  day  the  agreement  bears  date.    Could  an  issue  be  macb 
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upon  that  fact,  which  would  bar  the  action?  Suppose  the 
work  was  commenced  on  the  second,  third  or  tenth  day  after 
the  date  of  the  agreement,  would  such  a  failure  constitute  a 
bar  ?  To  bar  the  action  on  such  ground,  it  would  be  essen- 
tial that  notice  should  be  given  to  the  plaintiffs  before  they 
were  dismissed  from  the  work.  This  notice  was  not  given, 
bat  they  went  on  with  the  work  for  three  months  or  more 
without  complaint.  This  is  a  sufficient  answer  to  the  allega- 
tion as  to  the  commencement  of  the  work. 

Bat  it  is  alleged  the  plaintiffs  did  not  prosecute  the  work 
as  he  was  bound  by  the  contract  to  do.  The  work  was  to 
be  done  '^  with  all  reasonable  speed,  to  be  completed  by  the 
first  of  May,  1855."  And  the  plaintiffs  were  dismissed  for 
not  so  prosecuting  the  work. 

To  constitute  a  bar  to  the  action  on  the  ground  stated, 
facts  must  be  alleged  in  the  plea  which  amount  to  an  aban- 
donment of  the  contract,  or,  at  least,  which  show  the  plain- 
tiffs were  acting  in  bad  faith,  and  this  too,  after  notice  given, 
unless  the  work  had  been  in  fact  abandoned. 

It  does  not  appear  from  the  plea,  that  the  superintendent 
of  the  work  complained  of  its  progress,  nor  that  the  defen- 
dants did  so,  until  they  dismissed  the  plaintiffs.  The  pro- 
gress, as  well  as  the  manner  of  the  work,  was  under  the  care 
of  the  superintendent.  He  was  the  agent  of  the  defendants^ 
expressly  made  so  by  the  contract,  and  they  had  no  ^wer  to 
vary  the  contract,  in  this  respect,  without  the  consent  of  the 
plaintiffs. 

At  the  time  of  their  dismissal,  the  plaintiffs  had  more  than 
three  years  within  which  to  comply  with  their  contract ;  and  who 
could  undertake  to  determine  that  the  buildings  might  not  be 
completed  ¥rithin  this  time  ?  There  is  no  complaint  that  the 
plaintiffs  did  not  conform  to  the  directions  of  the  architect ; 
and  unless  in  this  respect  they  had  failed,  or  had  abandoned 
the  contract,  or  had  by  their  misconduct  shown  bad  faith, 
and  a  determination  not  to  perform  it,  the  defendants  had  no 
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power  to  put  an  end  to  it.  And  if  either  of  thoBe  cttuseB  ex- 
isted, it  was  essential  to  state  the  fact  in  the  plea.  But  the 
plea  contains  no  snch  averment)  and  in  the  absence  of  it 
there  can  be  no  justification  or  excuse  for  the  acts  of  the  de- 
fendants, in  the  dismissal  of  the  plaintiffs  from  their  work. 
The  acts  of  the  defendants,  therefore,  must  be  considered 
as  arbitrary  and  inexcusable.  The  demurrer  to  this  plea  is 
sustained. 

The  fourth  plea  was  the  one  chiefly  relied  on  in  the  iff- 
gument.  It  was  contended,  first,  that  the  contract  was  an 
impracticable  one,  as  the  Court  House  and  Jail  could  not  be 
placed  upon  the  Court  House  lot,  as  the  Court  House  covered 
the  entire  lot ;  and,  second,  that  the  Commissioners  bad  no 
power  to  build  the  Jail  on  any  other  lot. 

It  is  admitted  that  the  new  buildings,  as  planned,  covered 
the  entire  Court  House  lot.  The  Act  of  1851,  does  not  spe- 
oify  the  Court  House  and  Jail  as  the  buildings  to  be  erected 
on  the  Court  House  lot,  but  *^  all  such  suitable  and  neces- 
sary public  buildings  for  the  county."  The  plan  of  tiie 
buildings  was  left  to  the  discretion  of  the  Commissioners; 
and  the  one  they  adopted  would  accommodate  all  the  offi- 
cers of  the  county,  clerks  of  the  different  courts,  commis- 
sioners, etc.,  and  the  different  courts.  This  was  certainly  a 
judicious  plan,  as  it  carried  out  the  intent  of  the  law,  as  far 
as  practicable,  on  the  space  of  ground  allotted  for  the  county 
buildings. 

It  was  found  that  it  was  impracticable  to  construct,  on  the 
same  ground,  the  jail.  The  contiguity  of  the  courts  and 
the  county  officers,  promoted  the  public  convenience,  and  fih 
cilitated  the  dispatch  of  the  public  business.  And  in  this 
respect,  it  was  immaterial  whether  the  Jail  was  on  the  Goui 
House  lot  or  adjacent  to  it.  It  is,  therefore,  clear  that  the 
Commissioners  acted  wisely,  in  adopting  the  plan  for  the 
Court  House. 
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There  is  admitted  to  be  some  inconsistency  in  contract- 
ing to  build  the  Conrt  House  and  Jail  on  the  same  groimd 
which  was  coTered  by  the  Court  House ;  but  the  agreement 
in  relation  to  the  structure  of  the  Jail  is  consistent  in  the 
latter  part  of  the  article,  which  refers  to  the  procurement 
of  a  lot  for  it,  within  certain  prescribed  limits.  This  gives 
consistency  to  the  entire  agreement.  The  plans  for  the  Court 
House  and  Jail  were  distinct,  and  the  price  for  each  was 
specified  in  the  contract.  There  was  no  confbsion  or 
uncertainty  in  the  contract.  It  is,  therefore,  not  an  imprao- 
tieable  contract.  Whether  it  be  a  legal  one  will  be  con- 
sidered. The  ground  in  the  argument  assumed  is,  that  the 
contract  is  Yoid,  on  the  ground  that  it  is  impossible.  Now, 
it  may  be  admitted,  that  in  cases  where  an  individual  en- 
gaged to  do  an  impracticable  or  impossible  thing,  the  con- 
tract is  void  and  cannot  be  enforced.  But  to  make  out  this 
position,  the  counsel  consider  the  Act  of  1851  as  a  part  of 
the  agreement;  and  that  both  buildings  must  occupy  the 
same  space.  As  before  remarked,  the  law  does  not  say  what 
kind  of  buildings,  as  Court  House  and  Jail,  but  ^^  suitable 
buildings  for  the  county."  That  every  part  of  the  Court 
House  contains  suitable  and  necessary  buildings  for  the 
county,  will  not  be  controverted.  And  as  all  the  suitable 
buildings  for  the  county  could  not  be  constructed  on  the  lot 
designated,  it  is  not  conceived  why  the  Jail  should  not  have 
been  constructed  on  some  other  lot.  It  is  more  conveniently 
separated  from  the  Court  House  than  any  other  of  the  county 
buildings  could  be.  That  the  Jail  was  intended  to  be  included 
in  the  law  of  1851,  as  a  suitable  and  necessary  county  build- 
ing, is  admitted;  still,  as  all  such  buildings  could  not  be  built 
on  the  lot,  the  Commissioners  exercised  a  proper  discretion 
in  building  the  Court  House  on  it.  It  does  not  come  within 
the  class  of  contracts  referred  to.  The  contract  may  be  exe- 
cuted, if  it  be  legal,  and,  therefore,  is  not  an  impossible 
contract. 


118  omo. 

Cook  &  Cook  9.  The  Commissionen  of  Hamilton  County. 

But  is  it  a  legal  contract  7  I  think  it  is.  The  part  which 
relates  to  the  Jail  is  not  an  absolute  agreement.  The  Jail  k 
to  be  built  according  to  the  plans  referred  to,  and  for  the 
price  stipulated,  if  the  Legislature  shall  sanction  it.  This 
proposes  to  do  nothing  against  the  law  or  its  policy.  It  is 
valid,  on  condition  that  the  Legislature  shall  legalize  it.  So 
far,  then,  from  this  agreement  being  against  law,  it  expressly 
provides  that  the  law-making  power  shall  sanction  it.  And 
when  this  is  done,  the  proceeding  is  as  legal  as  if  the  law  had 
authorized  the  contract. 

A  case  similar  in  principle  to  this  came  before  the  Circuit 
Court,  in  the  ColumlmSj  Piqua  ^  Indiana  RaUroad  Companif 
V.  Indianapolis  ^  BeUefontaine  Railroad  Go,,  5  McLean,  453* 
The  Ohio  Company  entered  into  a  contract  to  have  the  gnage 
of  their  road  the  same  as  that  of  the  Lidiana  road,  which 
would  be  in  violation  of  the  Act  of  Ohio,  that  required  the 
guage  of  all  railroads  to  be  of  a  different  width.  The  court  say, 
'^  an  objection  is  made  to  the  legality  of  the  contract  to  build 
the  Ohio  part  of  the  road,  as  the  guage  is  in  violation  of  the 
Ohio  Statute." 

^'  To  this  it  is  answered,  in  argument,  that  the  defendants 
cannot  take  advantage  of  the  objection,  as  it  is  a  matter 
which  rests  between  the  State  and  the  complainants,  and  that 
the  State  only  can  raise  this  objection."  I  am  not  prepared 
to  say  that  any  party  who  is  called  upon  specifically  to  exe- 
cute a  contract,  may  not  set  up  the  illegality  of  that  contract 
as  being  against  an  express  Statute.  But  the  answer  to  the 
objection  is,  ^Hhat  although  the  contract  was  made,  it  was 
made  with  reference  to  a  future  execution  of  its  conditions, 
when  the  modification  of  the  law  of  Ohio  should  be  obtained, 
which  removed  the  objection.  And,  in  fact,  it  appears  that 
the  construction  of  the  road,  by  laying  down  the  rails,  was 
not  commenced  until  long  after  the  passage  of  the  amended 
Act  by  the  Legislature  of  Ohio.     The  law,  therefore,  was 
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not  violated  under  the  contract,  nor  was  it  intended  to  be 
Tiolated." 

The  plea  in  bar  is  defective,  and,  conBequently  the  demnr- 
rer  to  it  is  sustained. 

But  there  is  a  fifth  plea,  on  which  one  of  the  counsel  in 
defense  principally  relies.  It  is  as  follows :  ^'  That  at  the 
time  of  making  the  contract  it  was  agreed  that  the  Com- 
missioners should,  under  the  provisions  of  the  above  Act, 
seU  and  negotiate  bonds  to  a  large  amount,  to  wit,  the  sum 
of  two  hundred  thousand  dollars,  to  make  the  payments 
under  the  agreements.  That  no  other  means  existed  or 
could  be  legally  used  in  payment.  And  defendants  aver  the 
agreement  was  entered  into  without  any  reference  to  said 
bonds,  with  intent  and  purpose  as  a  shift  and  device  to  violate 
and  defeat  the  said  Act,  and  evade  the  restrictions  thereof, 
whereby  the  agreement  is  void  in  law. 

To  this  plea  a  special  demurrer  was  filed,  assigning  causes 
of  demurrer. 

1.  That  the  plea  is  double  and  argumentative. 

2.  That  in  efiect  it  is  the  general  issue. 

8.  That  it  is  not  capable  of  being  traversed  or  tried. 

The  statements  in  the  plea  are  not  very  explicit,  but 
its  object  seems  to  be,  to  allege  that  the  agreement  is  void, 
because  the  limitation  of  the  Act  of  1851  was  disregarded. 

There  is  no  express  limitation  in  this  regard,  nor  can  one 
be  implied,  unless  it  be  that  two  hundred  thousand  dollars 
Only  were  appropriated. 

In  all  pubUc  works,  either  by  the  federal  or  state  govern- 
ments, it  is  not  usual  to  appropriate,  when  the  work  will 
require  several  years  for  its  completion,  more  than  a  small 
part  of  the  necessary  expenditure.  Any  other  course,  espe- 
cially where  the  money  must  be  borrowed,  would  be  a 
wasteful  expenditure. 

By  the  Act,  the  Commissioners  were  authorized  to  ^^  erect 
all  such  suitable  and  necessry  public  buildings  for  the  said 
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eaantj,  etc.,  of  such  materials  and  upon  snch  plan,  as  to 
them  shall  seem  proper."  From  this  provision  it  is  clear 
that  the  baildings  were  to  be  constructed  under  the  discre* 
tion  of  the  Commissioners,  which  is  inconsistent  with  the 
supposition  that  they  were  to  be  limited  in  their  expendi- 
ture to  two  hundred  thousand  dollars.  Every  practical 
man  must  see  that  the  buildings  required  to  be  constructed 
would  cost  more  than  three  times  that  sum.  In  the  ab* 
sence  of  any  express  limitation,  so  unreasonable  an  infer- 
ence as  would  defeat  the  object  of  the  law,  cannot  be  made 
nor  sustained. 

•  It  is  insisted  that  a  limitation  necessarily  arises  from 
the  limited  powers  of  the  Commissioners,  to  impose  a  tax 
on  the  people  of  the  county  to  meet  the  expenditure  in- 
curred by  them.  These  limitations  operate  on  ordinary  ex- 
penditures, and  a  tax  must  be  imposed  by  the  Commissioners 
to  meet  the  expenditures.  But  the  question  of  the  legality 
of  the  contract  raised  in  this  case,  is  to  be  considered  under 
the  Act  of  1851,  which  authorized  the  contract;  and  it 
would  seem  from  its  provisions,  the  Commissioners,  in  mak- 
ing this  contract,  did  not  exceed  their  powers.  The  Act 
is  under  the  special  law,  and  not  under  any  general  pro- 
visions in  the  Statutes,  regulating  the  general  duties  of 
the  Commissioners. 

The  demurrer  to  this  plea  is,  therefore,  sustained. 

After  the  judgment  of  the  Court  was  given,  it  was  agreed 
by  the  Counsel  on  both  sides,  that  they  would  go  to  a  trial 
of  this  case  on  the  general  issue,  and  that  this  last  point 
should  be  considered  as  open  for  examination  under  the  gen- 
eral issue. 
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Thb  United  Statis  tr^  Nicholas  Shtjlts. 

An  indiTidual  is  liable  to  panishment,  when  he  can  discriminate  a  right 
from  a  wrong  act. 

And  this  can  be  best  ascertained,  not  by  any  theory  as  to  the  mind,  but 
by  the  acts  of  the  party. 

The  concealment  of  the  oifenae,  an  endeaTor  to  elude  the  officers  of  jus- 
tioe  by  an  escape,  a  judicious  use  of  the  money  stolen,  all  show  a  knowledge 
of  the  offense. 

And  tliis  18  the  point  to  be  ascertained,  when  insanity  is  set  up  as  a 
defense. 

Mr.  Mcrtoftj  District  Attorney,  for  the  United  States. 
Messrs.  Carrington  ^  Maher^  for  defendiint, 

OPINION  OF  THB  COUKT. 

This  is  an  indictment  against  the  defendant,  charging  him, 
irhile  employed  in  carrying  the  mail  of  the  United  States,  on 
a  horse  route,  with  the  abstraction  of  certain  letters,  which 
contained  bank  notes  and  other  articles  of  value.  Plea  not 
goihy — jury  sworn. 

Jolin  Keller,  who  is  post  master  at  Mount  Ephraim  post 
office,  Noble  County,  in  Ohio,  states  that  defendant  carried 
the  mail  from  Sarahsville,  m  Noble  County,  to  Washington  in 
Guernsey  County,  a  distance  of  twenty  miles.  In  June, 
latter  part,  or  first  of  July,  witness  mailed  two  letters  for 
California,  which  were  forwarded  to  the  distributing  office  at 
Wheeling  or  Cleveland,  directed  to  Nicewall.  The  envelope 
was  returned  to  witness  as  being  found  in  the  road  more  than 
a  month  after  it  was  mailed.  The  second  letter  was  reported 
to  have  been  found  on  defendant's  route.  Another  letter  was 
found  on  the  same  route,  which  had  been  mailed  on  the  6th 
or  7th  of  June. 

Mr.  Chance  says,  there  must  have  been  two  violations  of 
the  mail  while  defendant  carried  it,  which  was  about  a  week. 
Witness  found  a  letter  on  the  route  on  Friday  after  defendant 
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commenced  carrying  the  mail  on  the  route.  Another  letter 
was  found  on  the  route  which  muBt  have  passed  through  the 
office  of  witness. 

Mr.  Forman  is  post  master  at  Senecaville.  He  designates 
a  letter  picked  up  on  the  route ;  another  letter  found  on  the 
road  must  have  been  a  letter  forwarded  in  the  mail. 

Other  witnesses  proved  that  other  letters  were  found  on 
the  route,  which  had  been  mailed  by  the  post  masters  on  the 
route,  and  which  from  their  face  purported  to  have  contained 
money. 

William  Young,  saw  defendant  first  of  June,  and  received 
from  him  a  debt  of  sixty  or  seventy  dollars.  He  had  a  watch, 
and  witness  asked  him  how  he  got  so  much  money ;  he  replied 
that  he  had  sold  a  colt  for  sixty  dollars.  Witness  exchanged 
with  him  ten  dollars,  giving  silver  for  paper;  next  day  he 
came  and  bought  thirty  dollars  in  gold  from  witness. 

Mr.  Renderneck,  arrested  the  defendant  near  Marietta,  in 
a  wood  boat,  at  which  time  he  admitted  that  he  had  taken 
from  the  mail  seventy-six  dollars. 

Several  witnesses  were  examined  to  show  mental  imbecili^ 
in  the  defendant,  so  as  to  be  incapable  of  committing  a  crime; 
and  his  defense  rested  on  this  ground. 

Several  medical  gentlemen  were  examined,  who  differed 
somewhat  in  their  opinions,  some  of  them  stating  that  in 
their  view  he  was  not  a  proper  subject  of  punishment. 

In  the  charge  to  the  jury,  the  Court  said,  there  seems  to 
be  no  doubt  that  during  the  short  time  the  defendant  carried 
the  mail,  he  repeatedly  violated  it  by  abstracting  letters  from 
it.  This  is  established  by  the  numerous  letters  picked  up  on 
or  near  the  route,  which  had  been  mailed  at  one  of  the  post 
offices  on  the  route,  or  were  carried  on  it ;  and  by  the  confes- 
sion of  the  defendant  that  he  had  taken  from  the  mail  seventy- 
six  dollars.  He  was  destitute  of  money  before  he  was 
employed  as  carrier,  after  which  it  appears  he  had  money  to 
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a  considerable  amount.  All  this  evidence  is  uncontradictedi 
and  the  only  ground  of  defense  is,  mental  imbecility. 

This  defense  has  often  been  made,  and  much  has  been  said 
and  written  upon  the  subject.  Nothing  is  more  common  than 
for  medical  men  to  differ  as  to  the  fact  of  insanity,  which 
should  exculpate  an  individual  from  punishment.  Where  the 
insanity  is  in  a  degree  which  destroys  the  reasoning  faculty, 
there  can  be  no  difference  of  opinion  amongst  professional 
men  or  jurors.  But  where  the  individual  is  subject  to  occa- 
sional aberrations  of  mind,  or  where  the  mind  seems  to  be 
under  peculiar  excitement  and  error  on  a  particular  subject, 
as  is  often  the  case,  and  rational  on  other  subjects,  or  where 
the  individual  reasons  illogically  and  strangely,  which  brings 
him  to  results  in  action  which  violate  the  laws ;  in  all  these 
cases,  and  others  which  might  be  enumerated,  a  close  investi- 
gation is  required,  and  a  wise  discrimination  should  be  exer- 
dsed. 

In  such  cases,  the  important  fact  to  be  ascertained  is, 
whether  the  person  charged  can  discriminate  between  right 
and  wrong.  If  he  be  unable  to  do  this,  he  is  not  a  proper 
subject  of  punishment.  And  this  fact  can  be  best  ascertained, 
not  by  any  medical  theory,  but  by  the  acts  of  the  individual 
himself.  Every  person  who  commits  a  crime  reasons  badly. 
The  propensity  to  steal  in  some  persons  is  hard  to  resist. 
Where  the  moral  development  is  weak  and  the  passion  of 
acquisitiveness  strong,  it  will  often  prevail.  This,  in  one 
sense,  may  be  evidence  of  a  partial  insanity,  but  still  the 
person  is  a  proper  subject  of  punishment.  And  there  is  no 
other  test  on  this  point,  except  the  knowledge  of  the  indi- 
vidual between  right  and  wrong.  And  this  knowledge  is  best 
ascertained  by  the  acts  of  the  individual  in  the  commission  of 
Ae  offense,  and  subsequently. 

Does  the  individual  commit  the  offense  by  embracing  the 
most  favorable  opportunity,  in  the  absence  of  witnesses,  and 
under  circumstances  likely  to  avoid  detection.    And  if  he 
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Steal  money  does  he  account  for  the  poBseseion  of  it  in  an 
honest  way.  And  does  he,  tinder  an  apprehension  of  ui 
arrest,  endeayor  to  elude  the  officers  of  the  law.  AH  this 
oondnces  to  show  a  knowledge  that  he  had  not  only  done 
wrong,  hut  that  he  was  liahle  to  punishment. 

The  defendant  in  this  case  accounted  for  the  amount  of 
money  he  had  in  possession  by  saying,  he  receiyed  it  as  the 
price  of  a  colt.  He  changed  the  notes  he  had  for  gold  and 
sQver,  knowing  that  the  notes  might  not  be  current  at  the 
places  to  which  he  might  go.  Or  he  might  fear  that  the 
notes  might  be  identified,  by  those  who  forwarded  them  in  the 
mail.  On  either  supposition  it  showed  a  sound  reflection  on 
the  consequence  of  his  acts  should  he  be  arrested.  He 
absconded,  and  was  arrested  seyeral  miles  from  home,  on  hie 
way  to  the  West.  He  was  found  in  a  close  room  of  a  boat, 
the  door  of  which  was  locked ;  and  it  is  preyed  that  when  he 
came  to  the  boat  the  preyious  eyening,  he  engaged  the  room 
and  requested  that  the  door  should  not  be  opened  to  any  one. 
This  shows  an  apprehension  that  he  would  be  pursued,  and  a 
desire  to  escape  the  pursuit. 

These  acts  would  seem  to  be  unmistakable  eyidence  of  a 
sense  of  guilt,  and  a  desire  to  escape  punishment.  He  acted 
under  a  motiye  which  usually  influences  culprits.  When 
carrying  the  mail,  on  a  suggestion  being  made  to  him  that 
he  might  steal  from  the  mail,  the  penitentiary  immediately 
occurred  to  his  mind.  He  bought  and  sold  articles,  and 
eyidenced  in  such  matters,  no  deficiency  of  mind.  He  knew 
the  yalue  of  money  and  understood  the  matter  of  exchange, 
and  the  uncurrency  in  remote  parts  of  bank  notes. 

Upon  the  whole,  gentlemen,  if  you  think  from  the  eyidence 
in  the  case,  that  the  defendant  in  yiolating  the  mail  knew  he 
was  doing  wrong,  and  that  he  was  liable  to  be  punished  for 
the  act,  he  is  a  proper  subject  for  punishment.  It  is  true  he 
did  not  conceal  the  letters  he  took  from  the  mail,  but  left 
many  of  them  scattered  along  the  road  he  trayeled,  which 
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bIiowb  a  great  want  of  caution,  Btill,  if  the  other  qualitiee  of 
his  mind  were  in  such  rational  ezeroise  as  to  enable  him  to 
discriminate  right  from  wrong,  yon  will  find  him  guilty* 

The  jury  found  the  defendant  guilty,  and  the  Court  sen- 
tenced him  to  ten  years  in  the  penitentiary. 


Lbssee  of  Bucelet's  Heibs  v.  Isaac  Carlton. 

Under  tlie  Territorial  OoTemment,  the  eopy  of  a  deed  recorded  is,  prima 
Jkde  eyidenoe  of  its  exeentioa. 

Bat  this  preanmptioa  may  be  rebatted  by  fkcts  or  oircumstanoee. 

Where  the  acts  of  the  grantor  are  inconsistent  with  the  presumption 
that  the  deed  was  dellTered,  they  may  be  shown  as  weighing  with  the  jury 
against  sndi  presumption. 

AU  such  presamptiens  gain  strvngth  against  the  deed,  where  there  has 
been  no  poesession  under  it  for  half  a  century,  no  elaim  asserted  to  nor  taxes 
paid  on  the  land.  And  where  the  party  claims  bona  fide,  haying  been  in 
possession  many  years,  under  a  conveyance,  such  possession  is  greatly 
Strengthened  by  the  lapse  of  time,  and  the  adTerse  elaim  is  necessarily 
weakened,  as  the  title  of  the  person  in  possession  is  made  stronger. 

Messrs.  Murder  ^  Smyxhj  for  plaintifiiu 
Messrs.  Vinkm  ^  Nye,  for  defendant. 

OPINION  OF  THE  COUKT. 

This  IS  an  action  of  ejectment  brought  to  recover  one  hun- 
dred acres>  lot  No.  297,  and  one-third  of  one  hundred  acres, 
lot  298,  east  part — shares  in  the  Ohio  company's  purchase. 

The  patent  was  issued  to  Rufus  Putnam,  Francis  Manassah, 
Robert  Oliver  and  Qriffen  Green  in  trust.  A  conveyance  by 
the  trustees  to  John  S.  Dexter,  the  12th  of  May,  1792,  inclu- 
ded the  land  in  controversy.  The  same  land  was  conveyed 
by  Dexter  to  Loomis,  the  10th  April,  1798,  and  Loomis  con- 
veyed to  Roger  Buckley  tiie  same  land  the  SOth  of  July,  1799. 
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This  deed  was  recorded,  and  a  certified  copy  is  offered  in  evi* 
dence,  without  any  other  proof  of  its  execution. 

The  copy  was  objected  to,  as  evidence,  until  proof  that  the 
original  deed  was  lost.  It  is  admitted  that  a  notice  was  serred 
on  the  plaintiff's  counsel  to  produce  the  original. 

The  Court  held,  that  under  the  recording  act  of  Ohio,  the 
copy  was  admissible  as  prima  facie  evidence  of  the  existence 
of  the  deed,  which  evidence  was  liable  to  be  rebutted,  as 
regards  the  delivery  of  the  deed,  by  the  acts  of  the  parties  to 
the  deed,  and  those  who  claim  under  it,  which  may  be  incon- 
sistent with  the  presumption  of  a  delivery.  And  the  Court 
held  that  the  plaintiffs,  under  the  notice,  were  bound  to  deliver 
the  original  deed  if  in  their  possession  or  within  their  control. 
On  this  head  the  Court  instructed  the  jury, 

1.  That  the  original  deed  was  presumed  to  be  in  the  pos- 
session of  the  ancestor  of  the  plaintiffs,  who  is  proved  to  have 
lived  twenty  years  after  the  date  of  the  deed ;  and  that  its 
non-production,  was  a  circumstance  which  the  jury  might 
consider,  there  being  no  evidence  of  its  loss,  to  raise  some 
doubt  whether  the  deed  was  delivered  to  the  grantee. 

2.  The  Court  also  instructed  the  jury,  that  as  no  clum 
under  the  deed  by  Buckley  in  his  life  time,  nor  by  the  plain- 
tiffs, until  the  lapse  of  more  than  half  a  century  from  the 
date  of  the  deed,  the  jury  might  consider  the  fact  as  condu- 
cing to  show,  in  connection  with  the  fact  that  Buckley  was 
the  father-in-law  of  Loomis,  that  the  deed  might  not  have 
been  delivered. 

8.  The  Court  further  instructed  the  jury  that  the  admissions 
of  one  of  the  lessors  of  the  plaintiffs,  that  she  had  no  know- 
ledge of  the  claim  until  1850,  when  N.  Ward,  Esq.,  of  Mari- 
etta, informed  her,  was  also  a  fact  to  be  considered  by  the  juiy, 
in  relation  to  the  delivery  of  the  deed. 

4.  The  jury  were  further  instructed  that  the  facts  of  Loomis 
having  been  forced  into  bankruptcy,  by  his  creditors,  a  short 
time  after  the  date  of  this  deed,  when  this  claim  of  lands  in 
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the  Ohio  Company's  purchase  was  placed  upon  his  schedule 
as  his  property,  under  the  bankrupt  law,  which  schedule  was 
sworn  to  be  true,  by  the  bankrupt,  as  the  law  required,  were 
facts  to  be  considered  by  the  jury,  as  conducing  to  show  the 
deed  was  never  delivered  to  Buckley. 

5.  The  jury  were  also  instructed  that  the  facts  that  the  said 
lands  had  been  duly  assigned  by  Loomis  to  commissioners 
under  the  bankrupt  law  of  1800,  and  by  the  commissioners  in 
bankruptcy  to  the  assignees  of  Loomis,  and  by  them  were 
publicly  [sold  as  a  part  of  the  bankrupt's  effects,  might  be 
considered  as  conducing  to  show  the  deed,  to  Buckley,  was 
invalid.  That  the  facts  on  which  the  above  instructions  were 
given,  were  admitted  as  evidence  rebutting  the  presumption 
that  the  deed  had  been  delivered,  from  the  fact  of  its  having 
been  recorded.  But  if  the  deed  had  been  executed  and 
delivered  bona  fide,  no  subsequent  act  of  the  grantor  could 
impair  its  validity. 

6.  The  Court  instructed  the  jury  that  if  they  find  the  deed 
of  Loomis  was  made  to  defeat  the  claims  of  his  creditors,  that 
under  the  bankrupt  law,  the  claim  of  the  defendant,  under 
the  assignees  in  bankruptcy,  is  valid. 

7.  That  the  transfer  of  the  commissioners  in  bankruptcy  to 
the  assignees,  constitute  a  part  of  the  proceedings  in  bank- 
ruptcy, and  was  valid  under  the  Act  of  Congress,  That  the 
provisions  of  the  Act,  which  reqmred  the  deed  to  the 
assignees,  to  be  executed  and  recorded  under  the  laws  of  the 
place  where  the  land  was  situated,  refer  to  estates  in  tail, 
ivhich  the  bankrupt  could  bar,  by  a  common,  recovery,  and 
not  to  the  title  of  defendants. 

8.  That  the  description  of  the  land  in  the  schedule  of  Loomis, 
must  be  taken  in  connection  with  the  muniment  of  title,  which 
Ijoomis,  under  the  bankrupt  law,  was  required  to  surrender, 
and  which  gives  to  the  land  a  suifficient  description  to  make  it 
eertun. 
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9.  That  where  there  has  been  a  long  and  an  uninterrupted 
possession,  as  that  which  has  been  had  by  the  defendant, 
under  a  bona  fide  claim  of  title,  presumptions  are  favorable 
to  such  title.  And  that  under  such  circumstances,  the  plun- 
tiffs,  if  they  recover,  must  recover  on  their  strict  legal  rights. 
No  possession  of  the  premises  has  been  had  by  the  plaintiffs, 
no  taxes  have  been  paid  by  diem  on  the  land,  and  no  claim  to 
the  land  has  been  set  up  by  them  for  half  a  century. 

The  facts  on  which  the  foregoing  instructions  were  given 
to  the  jury,  were  brought  before  the  Court  and  jury. 

The  jury  returned  a  verdict  for  the  defendant. 


The  United  States  v.  Tannee. 

If  a  letter  written  to  a  certain  individual  wae  intended  for  the  peraon 
to  whom  it  was  directed,  and  also  for  another  person ;  and  each  other  per^ 
son  is  authorised  by  the  writer  to  take  the  letter  out  of  the  post  office  and 
read  it,  by  so  taking  out  and  reading  the  letter,  there  is  no  riolation  of  the 
post  office  law. 

The  person  who  wriiea  h  letter  has  a  right  to  control  its  use,  aa  it  ishis 
property.  ^ 

The  writer  of  a  letter  is  entitled  to  an  iigunction  to  restrain  the  improper 
use  of  the  letter,  by  the  person  to  whom  it  is  directed. 

Mr«  Morton^  District  Attorney,  for  plaintifis. 
Messrs.  Swayne  ^  Barber^  for  defendants. 

OPINION  01*  the  court. 

This  is  an  indictment  against  the  defendant,  for  taking  ft 
letter  firom  the  post  ofEce  at  Toledo,  in  Ohio,  addressed  to 
another  person,  with  the  view  to  pry  into  the  secrets  of  such 
person.    There  is  also  a  count  for  opening  the  letter. 

Works  Blum,  lived  in  Toledo  four  years.  In  1853,  witness 
was  in  Toledo,  went  to  Cleveland  from  Toledo,  beginning  of 
September.    He  expected  a  letter  at  Toledo,  from  St.  Louis, 
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after  he  left.  In  eight  days  he  received  the  letter  at  Cleye- 
land.  Witness  says  the  letter  had  been  opened  by  Tanner, 
bnt  witness  never  anthorized  him  to  open  the  letter,  when  he 
received  it  from  the  post  office.  The  witness  never  anthorized 
the  defendant  to  take  the  letter  out  of  the  post  office.  On 
oomplaint  being  made  by  witness,  defendant  was  arrested,  bat 
was  discharged  by  the  eommitting  magistrate.  Mr.  Yonng 
advised  witness  to  pursue  the  case  further. 

Mr.  Snatcher  saw  the  letter  in  the  hands  of  his  sister,  who 
brought  it  to  the  house  of  witness.  Defendant,  when  before 
the  Commissioner,  admitted  that  he  took  the  letter  out  of  the 
post  office. 

DBFEKBAlirT'S  WITlfBSSBS. 

Mr,  Jamner,  is  acquainted  with  Blum,  and  with  Myers  the 
writer  of  the  letter :  they  both  lived  with  witness.    Myers 

^     and  defendant  talked  about  a  letter  to  be  written  by  Myers. 

^  Judge  Fitch  stated,  that  Myers,  the  writer  of  the  letter, 
before  he  left  Toledo,  said  he  would  write  a  letter  to  Blum, 
for  both  defendant  and  Blum.     Several  witnesses  proved  the 

•'     good  character  of  the  defendant. 

.^  The  Court  instructed  the  jury  that  the  writer  of  the  letter 
had  a  right  to  control  the  use  of  it,  it  being  his  property ;  and 
that  if  they  shall  be  satisfied  the  letter  was  written  with  the 
view  that  l^e  defendant  should  read  it,  as  well  as  the  person 
to  whom  it  was  directed,  the  defendant  is  not  guilty  of  a  crime 
in  taking  the  letter  out  of  the  post  office,  and  opening  it. 
Although  the  letter  was  directed  to  Blum,  if  Myers  before 

.i  writing  it  requested  the  defendant,  or  authorized  hi|n,  to.  take 
the  letter  out  of  the  office  and  read  it,  he  had  a  right  to  do 

,.  80,  and  the  defendant  is  guilty  of  no  violation  of  the  post 
office  law.    Parties  may  correspond  under  assumed  names, 

^      without  any  violation  of  law, 

.;        The  jury  found  the  defendant  not  guilty. 
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Ko  bank,  under  the  Sub-Treasury  law,  can  become  a  depoeiiory  of  thB 
public  money. 

The  Law  prohibits  such  a  deposit)  and  inflicts  a  seyere  penalty  on  the 
public  officer  who  makes  it. 

But  a  State  Bank  may  engage  with  the  Secretary  of  the  Treasury  to 
transmit  a  draft  to  New  Orleans  or  elsewhere. 

This  does  not  render  a  deposit  necessary. 

The  same  draft  receiyed  by  the  bank  may  be  transmitted,  or  haying  the 
specie  at  the  place,  the  bank  may  draw  on  it  and  pay  the  Treasury  si 
New  Orleans. 

This  accommodates  both  parties,  without  expense. 

Where  the  money  of  the  €(oyemment  is  improperly  placed  in  a  bafi][, 
the  illegality  of  the  transaction  is  no  bar  to  a  recoyery. 

The  agents  of  the  Goyemment  do  not  bind  the  Ooyemment,  when 
their  powers  are  transcended. 

The  money,  in  such  a  case,  would  be  receiyed  wrongfully,  and  without 
any  authority  firom  the  assent  of  the  Goyemment. 

It  could  be  recoyered  by  the  Goyemment,  if  not  on  the  contract,  o& 
the  general  counts. 

And  in  such  a  case  the  writing  would  be  eyidence  to  charge  the  bank. 

Messrs.  Ewing^  Cortvine  ^  MorUm^  District  Attorney  for 
plaintiffs. 
Messrs.  Stanbert/y  Swan  ^  AndrewSy  for  defendant. 

OPINION  OP  THE  COURT. 

This  action  is  brought  by  the  United  States  to  recover  one 
hundred  thousand  dollars  from  the  City  Bank,  which  were 
received  by  it  under  a  contract  ta  convey  the  same  from  New 
York  to  New  Orleans. 

The  first  count  in  the  declaration  charges  "  that  on  the  first 
•of  November,  1860,  the  City  Bank  of  Columbus  contracted 
with  the  United  States  to  transfer  the  sum  of  one  hundred 
thousand  dollars,  monies  of  the  plaintiffs,  from  New  York  to 
New  Orleans,  to  be  deposited  in  the  Treasury  of  the  United 
States  at  that  place,  by  the  first  of  January,  1851 ;  and  the 
6aid  defendant,  then  and  there,  received  the  said  sum,  and 
promised  to  transmit  and  deliver  the  same  to  the  Treasury 
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of  the  plaintiff  in  New  Orleans,  etc.  And  that  the  said  de- 
fendant did  not  transfer  the  said  sum  of  money  by  the  Ist  of 
January,  1851,  nor  at  any  other  time,  but  converted  the  said 
sum  of  money  to  its  own  nse. 

To  this  count  a  general  demurrer  has  been  filed. 

On  the  argument  of  the  demurrer,  it  was  insisted  by  the 
coonsel  for  defendant,  that  the  contract  was  void,  as  against 
the  policy  and  the  provisions  of  the  Act  of  Congress,  of  Au- 
gust 6th,  1846,  to  provide  '^  for  the  collection,  safe  keeping, 
transfer  and  disbursement  of  the  public  revenue."  9  Minot's 
United  States  Laws,  59. 

ARGUMENT  OF  CO0NSBL. 

"This  Act  requires  all  receipts  and  expenditures  ofthetSo- 
vemment  to  be  made  in  coin  or  Treasury  notes.     Section  18. 

"It  declares  certain  rooms  in  the  Treasury  building  at 
Washington,  in  the  mint  at  Philadelphia  and  New  Orleans, 
and  in  the  Custom  Houses  of  Boston,  New  ToA,  Charleston, 
and  St.  Louis,  to  be  the  Treasury  of  the  United  States ;  and 
provides  for  the  appointment  of  four  Assistant  Treasurers,  at 
the  four  last-named  places.     Sections  2,  8,  4,  5. 

"  Sec.  6  requires  all  public  officers  to  keep  safely,  without 
iepomJting  in  bankSy  etc.,  all  public  money,  till  the  same  is 
ordered  to  be  transferred  or  paid  out ;  and  when  orders  for 
tranrfer  are  made,  to  make  such  transfers. 

"Sec.  10  authorizes  Secretary  of  Treasury  "to  transfer" 
the  monies  in  the  hands  of  any  depository  to  the  Treasury, 
or  to  any  other  depository,  as  the  safety  of  the  monies,  or 
the  convenience  of  the  public  service,  may  require. 

"Sec.  13  allows  to  public  officers  all  necessary  expenses  for 
«afe  keeping,  transferring^  and  disbursing  public  monies. 

"Sec.  16.  That  all  officers,  and  other  persons j  charged  by 
this  or  any  other  Act,  with  the  safe  keeping,  transfer,  or  dis- 
bnrsement  of  the  public  monies,  are  required  to  keep  an 
^try  of  each  sum  received,  and  of  each  payment  or  transfer. 
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And  if  any  one  of  the  said  officers  ^  shall  use,  loan,  ez- 
ohange/  or  ^depatU  in  any  banky*  an j  public  monej  'en- 
trosted  to  him  for  safe  keeping,  disbnrs^nent,  trcmsfer^  or 
anj  other  purpose,  every  such  act  shall  be  deemed  an  em- 
bezzlement, punishable  by  indictment,  imprisonment  from  6 
months  to  10  years,  and  to  fine  equal  to  the  siun  embezzled. 
And  the  prorisions  of  this  Act  shall  be  construed  to  extend 
<  to  oB  perions  charged  with  the  safe  keeping,  transfer y  or 
disbursement  of  the,  public  monies,'  whether  such  persons  be 
tndioted  as  reorivers  or  depositaries  of  the  same ;  and  the 
refusal  of  9tU!h  person,  whether  in  or  aui  of  office,  to  pay 
any  draft,  etc.,  for  any  public  money,  no  matter  in  tehat  ea- 
pacify  received,  or  to  transfer  or  disburse  any  such  money, 
shall  ]i^  prima  facie  an  embezzlement. 

<^  It  is  manifest  that  the  intention  of  this  Act  is  to  divoree 
the  Government  from  the  banks,  and  to  prohibit  all  bsnk 
agency  in  its  fiscal  arrangements.  It  prohibits  all  publio 
officers  from  so  much  as  using  a  bank  as  9k  place  ofdepoiUf 
md  it  declares  that  the  deposit  in  a  bank  of  monies  entrusted 
to  a  public  officer,  or  other  person,  for  safe  keeping  or  ^om^ 
/er,  shall  be  construed  an  embezzlement. 

^^  In  the  face  of  those  provisions,  it  is  absurd  to  say  that  a 
bank  may  be  an  agent  to  make  a  transfer,  or  that  iJie  con- 
tract of  a  bank  for  such  a  purpose  is  valid. 

^^  The  act  of  transferring  the  money  involves  a  receipt  and 
euriody  of  the  money,  and  its  transportation  to  the  place 
of  delivery.  For  the  time  being  the  entire  control  of  the 
money  is  in  the  person  charged  with  the  transfer. 

^'  Such  a  custody  or  control  over  public  money  by  a  hank 
k  contrary  to  the  policy  of  this  Act,  which  proceeds  on 
the  idea  of  its  insecurity. 

^^  The  simple  act  of  depositing  money,  whilst  in  a  e/ofOKis 
of  transfer  in  a  bank,  is  declared  to  be  an  embezzlement, 
and  amounts  to  &  high  ofiense.  If  a  bank  cannot  be  used 
by  a  person  charged  with  a  transfer,  so  much,  as  a  place  of 
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tanporary  deposit  or  safe  keeping — ^if  that  is  forbidden  by 
flmoh  a  severe  penalty — how  can  it  be  argued  that  the  entin 
onstody  and  eontrol  ^  the  money,  its  receipt,  tr«uqporta> 
iion,  and  deliyery,  may  be  hiwfully  entmsted  to  such  an 
sigency? 

^^  It  maybe  rery  well  maintained  that  this  law  considers  the 
^QSiBeBS  of  tfWMfer  as  an  official  basiness,  just  as  much  as 
the  receipt  and  safe  keeping  of  the  money.  The  6th  see. 
requires  the  pablic  officers  to  wake  the  tranrfer* 

^^  The  ISth  sec.  allows  to  officers  all  necessary  expenses  for 
it€tnsferring» 

^  It  is  only  in  the  16th  sec.  that  any  provision  appears  whidi 
indioates  tiiat  <>Aer  per9ons  than  public  officers  can  be  charged 
with  the  business  of  transfer ;  bat  this  provision  appUes  as 
wdl  to  the  safe  keeping  and  disbursement  (by  other  persons) 
of  the  pnbUc  monies,  as  to  their  transfer,  and  these  acts — 
i.  e.,  the  safe  keeping  and  disbursement,  are  clearly  official 
acts.  It  is  difficult  to  imagine  how  a  private  individual  can 
be  charged  with  the  safe  keeping  and  disbursement  of  public 
money.  It  is  also  provided  that  all  persons  charged  with  any 
of  these  duties,  is  to  make  an  entry  of  every  payment  or 
tranrfer.  This  carries  the  idea  of  official  duty,  the  keeping 
of  office  books  and  accounts.  So  also  does  the  last  clause  of 
the  section,  which  provides  that  it  shall  apply  as  well  to  per- 
scHis  in  tm  out  o{  office.  Persons  out  of  office  are  clearly 
those  who  have  been  in  office,  but  whose  term  of  office  has 
ceased  in  some  Tiay  before  their  official  duties  wwe  closed, 
and,  therefore,  for  the  finishing  of  their  official  duties,  they 
are  treated  as  officers,  though  denominated  "  other  persons.^' 

'*  But  if  the  Act  is  capable  of  being  so  construed  as  to  allow 
this  business  of  transfer  to  be  matter  of  individual  em- 
ployment and  private  enterprise,  and  there  were  nothing  in 
the  act  which,  as  matter  of  public  policy,  would  prevent 
the  employment  of  a  bank  as  a  transfer  agent;  yet,  on 
anoAer  ground,  a  bank  could  not  be  so  employed. 
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^^  The  only  guards  provided  in  the  Act  for  the  safekeepingi 
transfer  and  disbursement  of  the  public  monies,  are  these 
two-— the  official  bond  of  the  public  officer,  which  secures  tiie 
performance  of  the  duty  civUitery  and  the  prosecution  for 
embezzlement,  which  secures  it  criminaliter.  In  one,  if  not 
in  both  these  modes,  the  public  treasure  must  always  be  so- 
eared.  If  the  business  of  transfer  can  only  be  entrusted  to 
an  officer,  then  the  security  is  in  both  modes;  but  if  a  person, 
other  than  an  officer,  can  be  so  employed,  then  the  security, 
the  only  sort  provided,  is  the  liability  to  a  prosecution. 

^^  A  corporation,  such  as  a  bank,  cannot  be  prosecuted  in  the 
mode  provided  by  this  Act.  It  does  not  come  within  the 
purview  of  the  law  as  a  person  capable  of  undertaking  the 
duty  of  transfeTy  for  the  reason  that  it  cannot  be  made  liable 
to  the  provisions  of  the  Act  intended  to  enforce  and  secnre 
the  performance  of  the  duty. 

<<  Nor  can  it  be  claimed  that  the  public  is  secured  under 
such  a  contract  with  the  corporation,  by  the  liability  of  the 
individual  members  or  servants  of  the  corporation,  to  a 
criminal  prosecution.  It  is  the  corporation  which  makes  the 
contract,  and  which  is  entrusted  with  the  money,  not  the  in- 
dividual members  or  servants  of  the  corporate  body. 

^' '  Whenever  a  corporation  makes  a  contract,  it  is  the  con- 
tract of  the  legal  entity ;  of  the  artificial  being  created  by  the 
charter ;  and  not  the  contract  of  the  individual  members.' 
Bank  of  Auguria  v.  Earle,  18  Peters,  687. 

^^  The  City  Bank  not  capable  of  making  this  contract. 

^^  The  terms  of  the  contract,  as  they  are  expressed,  bind 
the  bank  to  trcmrfer  f  100,000  of  the  public  money  from  Kew 
York  to  New  Orleans,  to  be  deposited  in  the  Treasury  of 
New  Orleans,  by  the  1st  of  January,  1851,  free  of  charge. 

'^  It  is  clear  from  the  whole]scope  of  the  Sub-Treasury  Aet, 
that  a  transfer  of  public  money  from  one  depository  to 
another,  involves  simply  the  transportation  of  the  money  i^ 
specie^  i.  e.,  of  the  very  money.    It  is  in  the  nature  of  a 
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bailmenty  a  contract  to  carry  and  Bafelj  deliver  the  identical 
money  entrusted  to  the  agent. 

^^  Every  one  knows  that  snch  was  understood  to  be  the  mean- 
ing of  this  law,  and  that  one  great  objection  to  the  law,  was 
the  unnecessary  cost  of  transporting  coin  between  distant 
points,  when  transfers  by  means  .of  drafts  or  bills  of  ex- 
change wonld  be  so  (Cheaply  and  readily  made.  Notwith- 
standing these  objections,  the  law  was  so  framed  as  to  exclude 
all  such  paper  or  bank  facilities,  and  there  has  been  an 
annual  appropriation  to  meet  these  extraordinary  expenses. 
Vid.  appro.  Act  of  1849,  9  Stat.,  p.  363.    tl5,000. 

'^  The  use,  loan,  investment,  or  exchange  of  pul^Iic  money 
for  other  funds,  is  expressly  forbidden,  as  to  all  officers 
or  persons  entrusted  with  it  for  safe  keeping  or  transfer^ 
(see.  16).  This  being  the  nature  of  the  contract,  we  main- 
tain that  this  bank  had  no  capacity  to  make  it. 

"  The  CSty  Bank  is  a  corporation  chartered  by  the  State  of 
Ohio,  which,  in  addition  to  the  ordinary  incidents  of  a  cor- 
poration, is  expressly  limited  by  its  charter  as  follows : 

"  *  To  loan  money,  buy,  sell,  and  discount  bills  of  exchange, 
notes,  and  all  other  written  evidences  of  debt,  receive  de- 
posits, buy  and  sell  gold  and  silver  coin,  and  bullion,  collect 
and  pay  over  money,  and  transact  all  other  business  properly 
appertaining  to  banking.'    43,  Ohio  Stat.,  p.  44,  sec.  51. 

*'  It  is  too  clear  for  argument,  that  such  a  transaction  as  this 
does  not  come  within  any  of  the  enumerated  powers.  It  is 
not  a  loan  of  money,  a  buying,  selling,  or  discounting,  a 
deposit,  a  purchase,  or  a  sale  of  coin,  or  a  collection  and 
paying  over  of  money.  Nor  does  it  come  under  the  general 
provision  of  business  properly  appertaining  to  banking ;  for 
it  is  certainly  no  proper  banking  business  to  transport  bullion 
or  any  other  commodity,  either  for  hire,  or  as  in  this  contract, 
without  charge.  It  is  simply  a  bailment,  a  contract  to  carry 
and  safely  deliver,  without  any  use  of  the  thing.  That  the 
subject  matter  of  the  contract  is  coin,  or  money,  does  not 
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make  it  any  more  a  banking  business  than  if  it  wwe  com  or 
any  other  specific  article* 

^^  The  only  plausible  ground  on  which  such  a  contract  eonld 
be  put  as  properly  appertaining  to  banking,  would  be  to  sup- 
pose that  the  bank  might  receive  and  use  the  coin  in  New 
York|  and  by  means  of  drafts  or  bills  of  exchange,  effect  the 
payment  of  a  like  sum  in  other  coin  at  New  Orleans,  and 
so  have  the  incidental  benefit  in  the  rate  of  exchange,  or 
otherwise,  between  funds  at  New  York  or  New  Orleans. 
That  would,  in  effect,  be  a  dealing  in  coin  or  in  exchange. 
But  such  a  dealing  is  expressly  forbidden  to  persons  en- 
trusted with  the  transfer  of  the  public  money.  It  can  neither 
be  bought,  sold,  or  exchanged.  It  must  be  kept  without  use, 
Mid  transferred  without  use,  and  cannot,  in  any  way,  or  by 
any  device,  be  made  the  subject  of  dealing  or  traffic,  by  indi- 
viduals, or,  most  emphatically,  by  banks. 

^^  The  foregoing  points  arise  on  demurrer  to  the  first  count 
of  the  declaration,  which  sets  up  a  contract  with  the  bank." 

The  entire  written  argument  by  the  Counsel  for  the  Bank 
is  given,  in  order  that  the  strength  of  the  grounds  assumed 
may  be  shown. 

Many  of  the  arguments,  in  behalf  of  the  defendant,  are 
admitted.  It  was,  no  doubt,  intended  by  the  Sub-Treasury 
Act,  as  it  is  usually  called,  to  separate  the  moneyed  action 
of  the  Government  from  the  banks.  Although  the  bank  of 
the  United  States  had  for  nearly  twenty  years  acted  as  the 
fiscal  agent  of  the  Government,  transmitting  and  paying  pub- 
lic money  at  all  points  in  the  Union,  when  required,  without 
loss  or  expense,  the  bank  was  rendered  unpopular,  and  the 
deposits  were  withdrawn  from  it,  and  temporarily,  state  banks 
and  other  places  were  used  for  deposits,  until  the  Sub-Treasury 
law  was  passed.  This  change  has  caused  a  heavy  charge 
on  the  Treasury,  besides  the  losses  that  have  been  incurred; 
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but  it  lias  been  Butained  tintil  this  time,  bj  the  popular 
Toioe. 

No  deposit  of  public  money  can  be  made  by  a  public  baio^ 
tionarj  in  a  state  bank,  without  a  violation  of  the  Sub-Trea- 
soiy  Act.  And  it  may  be  admitted  that  the  Act  speaks  of 
the  Sub-Treasury  officers,  as  making  transfers  of  puUic 
monies,  when  ordered  by  the  Secretary  of  the  Treasury. 
These  transfers  to  disbursing  agents  are  not  necessarily  to  be 
made  in  specie.  The  20th  section  of  the  Sub-Treasury  Act 
provides,  '^  That  no  exchange  of  funds  shall  be  made  by  any 
disbursing  ofiBcers  or  agents  of  the  Government,  of  any  grade 
or  denomination  whatsoever,  or  connected  with  any  branch  of 
the  public  service,  other  than  an  exchange  for  gold  and 
silver;  and  every  such  disbursing  officer,  when  the  means 
for  his  disbursements  are  Aimished  to  him  in  gold  and  silver, 
shall  make  his  payments  in  the  money  so  furnished ;  or  when 
those  means  are  furnished  to  him  in  drafts,  shall  cause  those 
drafte  to  be  presented  at  their  place  of  payment,  and  pro- 
perly paid  according  to  the  law ;  and  he  shall  make  his  pay» 
ments  in  the  money  so  received  for  the  drafts  furnished, 
onless,  in  either  case,  he  can  exchange  the  means  in  his 
bauds  for  gold  and  silver  at  par." 

From  the  above  provision,  drafts  were  authorized  to  be 
transmitted  in  making  disbursements,  and  these  drafts  may 
be  exchanged  for  gold  and  silver. 

There  is  no  prohibition  in  the  Act  against  the  employment, 
M  an  agent  to  transmit  funds,  either  an  individual  banker  or  a 
bank.  And  it  is  believed  that  under  the  present  system 
bankers  have  frequently  been  employed  to  transmit  the  funds 
of  the  Government,  from  one  part  of  the  country  to  another. 
During  the  war  with  Mexico,  and  for  some  time  after  its  ter- 
nunation,  the  heavy  disbursements  were  necessarily  made  at 
the  West.  New  York,  from  its  large  importations,  was  the 
principal  depository  of  the  Government ;  it  was  therefore 
i^eoeBsary  to  transmit  money  from  New  York,  where  it  was 
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received,  to  New  Orleans  and  other  places  in  the  West,  where 
it  was  to  be  disbursed.  Drafts  on  New  York  will  readily 
command  specie  at  New  Orleans. 

Now,  the  Secretary  of  the  Treasury,  it  appears  from  tiie 
declaration,  being  desirous  to  transmit  one  hundred  thousand 
dollars  from  New  York  to  New  Orleans,  draws  a  draft  for 
that  amount  on  the  Sub-Treasurer  of  New  York,  which  is 
received  by  the  defendant,  under  an  agreement  to  pay  it  into 
the  Sub-Treasury  at  New  Orleans.  The  very  draft  received 
by  the  defendant,  may  be  transmitted  to  New  Orleans,  and 
there  exchanged  for  specie,  or  the  defendant,  having  specie  at 
New  Orleans,  may  draw  on  it  in  behalf  of  the  Sub-Treasurer 
in  New  Orleans,  in  payment  for  the  New  York  draft;.  Such 
a  transaction  would  be  the  safest,  the  most  expeditious,  and 
the  least  expensive  mode,  of  remitting  the  money. 

No  one  can  be  so  competent  as  the  Secretary  of  the 
Treasury  to  direct  these  exchanges,  as  he  necessarily  has  a 
knowledge  of  the  fiscal  action  of  the  Government,  including 
all  places  of  deposit,  and  the  amount  of  disbursements  neces- 
sary at  different  points.  That  this  may  be  done  by  th6 
Secretary,  under  the  law,  is  clear. 

But  it  is  argued  that  the  City  Bank,  by  its  charter,  has  no 
power  to  transmit  coin  from  one  point  to  another.  That  it 
might  as  well  undertake  the  transportation  of  com  or  anything 
else,  which  not  being  within  the  charter,  would  not  bind  the 
bank.  But  this  does  not  meet  the  question.  The  question  iB 
not  as  to  the  transmission  of  coin,  or  any  other  commodity; 
but  the  City  Bank  is  authorized  to  deal  in  bills  of  exchange. 
Of  this  there  can  be  no  doubt. 

The  bank  has  power,  as  declared  in  its  charter,  ^^to  loao 
money,  buy,  sell  and  discount  bills  of  exchange,  notes,  and 
all  other  written  evidences  of  debt.''  This  is  ample  for  the 
purposes  of  this  case.  Having  ftinds  in  New  Orleans,  or  the 
means  of  making  a  deposit  there,  the  bill  in  question  may  be 
supposed  to  have  been  received  by  the  bank,  to  meet  obliga- 
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lions  incurred  in  New  York,  or  to  constitute  a  fund  there  on 
which  drafts  may  be  drawn.  This,  in  effect,  is  a  mere  ex- 
change of  a  fund  in  New  Orleans,  for  a  deposit  of  the  same 
amount  in  New  York.  By  this  transaction  the  GoTcrnment 
18  accommodated  without  expense,  and  also  the  bank. 

There  are  numerous  cases,  where  two  persons  enter  into  a 
contract  in  fraud  of  the  law,  and  against  its  policy,  the  rights 
of  no  third  party  being  inyolved,  in  which  neither  a  Court  of 
Chancery  nor  of  law  will  give  relief  as  between  the  contracting 
parties.  He  who  has  gained  an  advantage  will  not  be  required  to 
account,  as  the  wages  of  iniquity  are  not  adjustable  at  law 
or  in  chancery.  But  this  rule  does  not  hold,  where  the  Gov- 
ernment is  a  party.  The  agents  through  whom  the  Govern- 
ment acts,  possess  a  limited  authority,  which,  if  transcended 
by  them,  does  not  bind  the  Government.  The  contract  or 
writing  in  sach  a  case  would  be  evidence  of  the  receipt  of  the 
money,  and  having  come  into  the  possession  of  it  without 
right,  the  illegality  of  the  transaction  would  be  no  bar  to  a 
recovery.  The  possession  of  the  bank  would  be  wrongful, 
and  without  the  assent  of  the  Government.  And  in  such  a 
case  the  contract  would  charge  the  bank,  if  not  on  a  special 
on  a  general  count  in  assumpsit.  And  the  stockholders  of 
the  bank,  having  received  the  money  through  their  agents, 
would  be  legally  bound  to  refund  it. 

But  in  the  present  case  there  was  no  illegality,  as  the  con- 
tract with  the  bank  was  not  a  deposit  of  money,  but  a  matter 
of  exchange,  which  both  parties  might  enter  into. 

The  demurrer  is,  therefore,  overruled. 


The  United  States  v.  Ghenowsth  bt  al. 

The  Act  of  80th  August,  1852,  which  prohibits  the  shipment  of  ganpow- 
<ltt  and  other  ignitible  articles  on  board  of  Steamboats,  punishes  by  fine 
w  imprisonment,  for  putting  up  such  articles  for  shipment,  except  they  be 
put  ap  and  marked  as  required,  or  for  shipping  the  same. 
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An  indWidaal  who  hu  not  put  up  the  articles,  is  not  liable  for  shipping  the 
same,  if  the  articles  have  not  been  actually  shipped  on  board  of  the  TMseL 

Mr.  MorUm^  Dwtrict  Attome j^  for  tlie  United  States. 
Mr.  Tafty  for  the  defendants. 

OPINION  OF  THN  COURT, 

This  is  an  indictment  against  the  defendants  for  shipping 
gunpowder,  in  violation  of  the  Act  of  Congress  of  the  SOtli 
August,  1852.  By  the  8th  sec.  of  that  Act,  gunpowder  and 
other  materials  which  ignite  by  friction,  are  required  to  be 
packed  in  a  particular  manner,  and  distinctly  marked  on  the 
outside  with  a  description  of  the  articles ;  and  any  one  who 
shall  pack  or  put  up  for  shipment  any  of  the  above  articles, 
or  shall  ship  the  same,  except  as  above  provided,  shall  be 
deemed  guilty  of  a  misdemeanor  and  punished  by  fine  or 
imprisonment,  &;c. 

The  defendants  having  pleaded  not  gmlty,  a  jury  was 
sworn,  &c. 

A.  H.  Bayless,  a  witness,  stated  that  three  casks  contain- 
ing kegs,  which  he  supposed  to  be  gunpowder,  were  deposited 

on  the  wharf  of  Cincinnati,  for  shipment  on  the day  of 

,  1853.  The  dray  tickets  represented  the  casks  to  con- 
tain merchandise.  The  head  of  one  of  the  hogsheads  was 
out,  and  witness  saw  kegs  which  he  supposed  contained 
gunpowder. 

Capt.  Halderman  states,  that  in  November  last  he  went  to 
the  wharf,  and  found  at  the  landing  three  bacon  hogsheadS} 
marked  B.  B.,  Florence,  Alabama.  He  had  the  head  taken 
out  of  the  third  hogshead,  and  found  they  contained  powder. 
A  man  by  the  name  of  Boss  said  he  had  shipped  them,  and 
on  being  told  it  was  contrary  to  law,  said  he  was  not  aware 
of  it,  and  that  he  had  been  in  the  habit  of  shipping  powder. 

The  kegs  which  contained  the  powder  were  of  the  usual 
size,  and  contained  each  about  twenty-five  pounds.  Each  cask 
contained  from  seven  to  ten  kegs.    The  defendants  were 
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engaged  in  the  comnussion  and  forwarding  business.  Rose 
said  the  hogsheads  had  been  carried  to  the  Steamboat  ^^Royal 
Arch/' 

Robert  Kennedy,  sajs  he  was  clerk  to  the  St.  Louis  mail 
boat,  that  the  hogsheads  were  marked  as  containing  oil  cake, 
he  received  the  hogsheads  the  eyening  before  from  defendants. 
In  rolling  the  hogsheads  to  put  them  on  board  the  steamer, 
the  head  fell  out  of  one  of  them.  Capt.  Pearce  spoke  to  one 
of  defendants,  who  had  the  head  put  in. 

Thomas  Ghrynne;  the  witness  driyes  a  powder  wagon; 
he  hauled  the  casks  from  the  powder  house.  Saw  when  the 
head  came  out,  the  hogsheads  contained  kegs  of  gunpowder. 

Capt.  Pearce,  saw  the  cask  with  the  head  out,  and  saw  that 
it  contained  kegs  of  gunpowder.  A  motion  was  made  to 
oyerrule  the  evidence,  but  the  Court  refused  to  take  the  evi- 
dence from  the  jury. 

It  appeared  that  the  hogsheads  had  been  forwarded  to  the 
defendants  for  shipment  in  the  ordinary  course  of  their  busi- 
ness ;  and  there  was  no  evidence  to  show  that  they  had  any 
knowledge  of  the  contents.  The  hogsheads  appeared  to 
have  been  used  for  pork  or  bacon  hams,  from  the  marii:s 
which  they  bore. 

The  Court  instructed  the  jury  that  there  being  no  evidence 
to  show  that  the  defendants  had  packed  the  gunpowder  for 
shipment,  in  violation  of  the  Act  of  Congress,  they  could 
only  be  convicted,  under  the  Act,  for  shipping  the  article. 

It  does  not  appear  that  defendants  had  any  knowledge  that 
the  casks  were  brought  from  the  powder  house,  from  which  a 
presumption  might  arise  that  they  had  knowledge  of  th^r 
contents,  but  if  such  a  presumption  could  be  raised,  it  would 
not  go  to  convict  the  defenduits  of  packing  the  powder. 
This  being  the  case,  the  jury  will  enquire  whether  the  articles 
were  shipped.  The  words  of  the  law  are  ^^  if  any  one  shall 
put  up  for  shipment,  on  board  of  any  such  vessel,  except  as 
before  directed,  or  shall  ship  the  same,"  he  shall  be  deemed 
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guilty,  Ac.  The  articles  were  not  shipped  by  the  defendaats, 
although  they  were  brought  to  the  wharf  for  that  purpose. 
Before  the  hogsheads  were  actually  shipped  on  board  the 
Tessel,  the  head  of  one  of  them  was  taken  out,  and  the  gunpowder 
was  discovered,  which  prevented  the  shipment  of  them  within 
the  meaning  of  the  law. 

It  is  admitted  that  the  shipment  of  gunpowder  or  other 
articles  specified,  as  prohibited  by  the  Act,  should  be  punished; 
as  such  act  endangers  the  lives  of  passengers  and  the  proper^ 
on  board,  as  well  as  the  boat  itself.  But  however  aggravated 
the  act,  no  one  should  be  convicted,  unless  it  be  shown  he  is 
guilty  of  the  offense  within  the  Statute.  The  jury  found  tbe 
defendants  not  guilty. 


John  W.  Woolsey  v.  Georqb  C.  DoDOE,T?REASimER,  and 

THE  DiBECTOBS  OF  THE  GOMMBBCIAL  BaNE  OF  GlEVSLAVI). 

The  tax  law  of  1862,  against  banks,  incorporated  under  the  Act  of  1846^ 
having  been  declared  to  be  unconstitutional,  it  can  afford  no  justification 
to  the  Treasurer  of  the  County  in  collecting  the  tax. 

A  citizen  of  Connecticut,  being  a  stockholder,  may  file  his  bill  for  an 
iigunction  against  the  collection  of  the  tax,  making  the  Directors  of  the 
bank  defendants,  which  will  enable  the  Court  to  give  relief,  the  same  as  it 
the  Directors  were  plaintiffs. 

A  remedy  by  ixgunotion  wiU  be  giyen  where  there  is  no  adequate  relief 
by  law. 

A  continual  grierance  will  be  enjoined. 

An  action  of  trespass  is  not  an  adequate  remedy  for  the  bank,  when  its 
ftmds  are  aiLnually  and  unlawfully  abstracted. 

The  State  cannot  be  sued ;  its  officer  may  not  be  responsible. 

The  credit  of  the  bank  is  impaired. 

The  Courts  of  the  Union  follow  the  rule  of  construction  of  State  Statntd^ 
established  by  the  Supreme  Court  of  the  United  States. 

The  Supreme  Court  of  the  United  States,  under  the  Federal  ConstitatioAf 
give  the  rule  of  construction  of  that  instrument. 

Mr.  JEmnffy  for  the  complainant. 

Mr.  SpavldiTtg^  for  the  defendant. 
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The  complainant,  a  citizen  of  Gonnecticnt,  filed  his  bill, 
representing,  snbstantially,  that  he  is  a  stockholder  in  the 
^'  Commercial  Bank  of  Cleveland,"  to  the  amount  of  thirty 
shares  of  stock,  which  are  worth  forty  per  cent,  above  par, 
making  an  aggregate  value  of  four  thousand  two  hundred 
dollars;  that  an  illegal  and  unconstitutional  tax  has  been 
imposed  on  said  bank  exceeding  eleven  thousand  dollars,  and 
to  the  injury  of  the  complainant  more  than  five  hundred  dot 
lars ;  and  the  bill  alleges  that  the  continuance  of  the  tax  will 
impair  and  substantially  destroy  the  franchises  of  the  bank. 
And  the  complainant  alleges  that  orders  have  been  given 
to  the  defendant,  who  is  Treasurer  of  Cuyahoga  County,  to 
proceed  to  collect  the  tax,  under  the  tax  law  of  1852,  which 
authorizes  the  defendant,  if  the  tax  shall  not  be  paid  on 
demand  on  notice  being  given,  to  enter  the  vaults  of  the  bank 
by  force,  and  take  therefrom  the  amount  of  the  tax  in  gold 
and  silver  coin,  &c.    And  the  complainant  avers  if  the  tax  be 
levied  and  paid  over  to  the  State,  he  is  without  remedy,  as 
the  State  cannot  be  sued,  and  that  his  recourse  on  the  Trea- 
surer would  be  inadequate,  &c.     He  therefore  prays  that  an 
injunction  may  be  granted,  there  being  no  adequate  remedy 
at  law.    There  are  many  other  averments  in  the  bill  which  it 
is  unnecessary  to  state. 

The  defendant  demurs  to  the  bill  on  the  ground  that  there 
is  no  jurisdiction. 

Two  positions  are  assumed  in  the  argument  against  the 
jurisdiction  of  the  Court. 

1.  '^That  the  charter  of  the  bank  contains  a  provision,  that 
its  afiairs  shall  be  managed  by  the  Directors." 

2.  That  ^'upon  any  other  hypothesis,  than  an  abuse  of 
the  trust  by  the  Directors,  a  Court  of  Equity  has  no  juris- 
diction-" 
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The  authorities  referred  to  in  support  of  the  above  posi- 
tions  are  undoubtedly  law,  but  they  are  considered  as  having 
no  application  to  the  case  before  us.  This  is  not  a  writ 
against  the  bank.  No  relief  against  it  is  prayed  for  in  the 
bilL  The  Directors  are  made  parties,  having  an  interest  in 
the  matter  not  hostile  to  the  complainant,  but  in  accordance 
with  his  interest,  in  order  that,  the  Direct<Mrs  being  named  en 
the  record,  the  entire  interest  of  the  bank  may  be  protected 
from  the  illegal  exaction  threatened. 

This  is  a  common  proceeding  in  chancery,  which  in  its 
decree  protects  the  rights  of  parties  on  the  record,  wheth^ 
named  as  complainants  or  defendants.  In  1  Story' 9  JSqttSy^ 
680,  it  is  said,  ^^In  equity,  it  is  sufficient  that  all  parties  in 
interest  are  before  the  Court  as  plaintifi  or  as  defendants; 
and  they  need  not,  as  at  law,  in  such  a  case,  be  on  opposite 
Sides  of  the  record.''  And  in  2  Story's  Equity^  742,  he  says, 
^^In  Courts  of  Equity,  persons  having  very  different  and  eren 
opposite  interests,  are  often  made  parties  defendants.'*  And 
in  Borne  v.  ChUes,  10  Peten,  177,  the  Court  say,  "It  is  withm 
the  undoubted  powers  of  a  Court  of  Equity  to  decree  between 
co-defendants,  on  eyidence  between  phuntifb  and  defendants.*' 
So  in  2  Seh.  and  Lef.,  712. 

In  the  case  of  PiaU  v.  Oliver  et  airy  i  McLean^  27,  the 
complainant  being  a  citizen  of  Kentucky,  filed  his  bill  against 
Oliyer  and  others,  praying  a  decree  against  them,  and  also 
made  defendants  several  other  persons  whose  interests  rested 
on  the  same  grounds,  as  the  rights  asserted  by  the  complain- 
ant ;  and  the  Circuit  Court  decreed,  as  between  the  parties 
defendants  on  the  record,  who,  being  citizens  of  Ohio,  oonU 
not  be  made  complainants,  and  that  case  being  carried  to  the 
Supreme  Court,  the  decree  was  affirmed,  3  Howard^  333. 

No  further  reference  to  authorities  on  this  point  can  he 
necessary.  It  is  sustained  in  the  reports,  and  in  elementary 
treatises. 

Has  the  complainant  made  a  case  in  his  bill,  which  girefl 
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jnrisdietion  to  the  Court?  He  alleges  that  he  has  aa 
interest  in  the  bank,  ezoeeding  four  thousand  dollars ;  that 
an  illegal  tax  has  been  laid  on  the  bank  exceeding  eleyea 
thousand  dollars,  and  to  his  injury  more  than  five  hundred 
dollars ;  and  that  the  collection  of  the  tax  will  impair,  if  not 
destroy  the  franchise  of  the  bank.  The  60th  section  of  the 
charter  is  relied  on  as  containing  a  contract,  that  the  bank 
should  not  be  taxed  more  than  six  per  cent,  upon  its  dividends, 
which  tax  the  bank  has  heretofore  paid,  and  is  now  ready  to 
pay  to  the  Treasurer  of  State. 

The  complainant  also  alleges,  if  the  tax  demanded  be  paid 
oyer  to  the  defendant  he  would  not  be  responsible,  and  if  by 
him  paid  to  the  State,  he  would  be  without  remedy,  as  the 
State  cannot  be  sued. 

It  has  recently  been  held,  by  the  Supreme  Court  of  the 
United  States,  that  the  law  under  which  this  tax  was  imposed 
impairs  the  contract  made  by  the  State  in  the  60th  section  of 
the  bank  charter  of  1845,  and  that  the  law  was  passed  in 
violation  of  the  Constitution  of  the  United  States,  and  is 
consequently  void. 

It  has  been  su^ested,  rather  than  argued,  by  the  counsel 
in  this  case,  that  the  adoption  of  the  new  Constitution,  which 
took  effect  the  first  day  of  September,  1851,  contained  pro- 
visions, in  regard  to  taxation,  inconsistent  with  the  60th 
section  of  the  Act  of  1845,  and  that  consequently,  that  Act 
was  modified  by  the  Constitution,  I  say  this  was  rather  sug- 
gested than  argued,  as  I  would  not  do  so  great  an  injustice 
to  the  counsel,  as  to  suppose  that  any  one  of  his  learning  and 
ability  could  bring  himself  to  the  conclusion  that  the  Consti- 
tution of  the  State  is  not  a  law  of  the  State.  It  is  indeed 
the  fondamental  and  paramount  law  of  the  State ;  but  it  is 
only  a  law  of  the  State,  and  the  Constitution  of  the  United 
States  declares  that  ''no  State  shall  pass  any  bill  of  attainder, 
^po8t  facto  law,  or  law  impairing  the  obligation  of  contracts," 
ic,  and  the  Supreme  Court  of  the  United  States  at  its  last 
10a 
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tenn,  having  before  it,  by  mrit  of  error,  the  judgment  of  the 
Supreme  Court  of  Ohio,  enforcing  the  tax  law  against  banks, 
reversed  the  judgment,  on  the  ground  that  the  tax  law  which 
imposed  higher  tax  on  the  banks  incorporated  under  the  Act 
of  1845,  than  six  per  cent*  on  their  dividends,  impaired  ihe 
obligation  of  the  contract  in  regard  to  taxation,  contained  in 
the  60th  section  of  that  law. 

That  the  Supreme  Court  of  the  Union  had  jurisdiction  of 
the  case  in  which  the  above  judgment  was  pronounced,  is  not 
controverted,  and  it  is  equally  clear  that  the  decision  is  final 
and  conclusive. 

If  indeed  a  State,  by  calling  a  convention,  could  modify  or 
abrogate  any  part  of  the  Federal  Constitution,  that  gresli 
palladium  of  our  rights  would  be  of  no  value.  The  founders 
of  this  Government  were  too  wise  and  patriotic  to  countenance 
such  a  principle  in  the  fundamental  law  of  the  Union.  Sach 
a  power,  it  is  believed,  has  never  been  asserted  by  any 
authority  entitled  to  respect. 

In  the  case  of  Osham  v.  The  Bank  of  the  United  Siaia, 
9  Wheat.  868,  which  was  a  case  in  several  of  its  aspects 
similar  to  the  one  before  us,  the  Supreme  Court  say,  the  Act 
of  Ohio  ^^  is  repugnant  to  a  law  of  the  United  States,  made 
in  pursuance  of  the  Constitution,  and  therefore  void.  The 
counsel  for  the  appellants  are  too  intelligent,  and  have  too 
much  self  respect,  to  pretend  that  a  void  Act  can  afford  any 
protection  to  the  officers  who  execute  it." 

There  is  no  axiom  of  the  law  better  established  than  this. 
A  void  law  can  afford  no  justification  to  any  one  who  acts 
under  it;  and  he  who  shall  attempt  to  collect  the  illegal  tax, 
under  the  law  referred  to,  will  be  a  trespasser.  He  will  pro- 
ceed, it  is  true,  under  the  color  of  law,  an  act  standing  on  the 
Statute  book,  but  a  void  act.  If  he  open  the  vaxdts  of  the 
bank  by  force,  and  abstract  a  portion  of  its  specie,  under  a 
pretense  of  collecting  the  tax,  he,  though  the  Treasurer  of  the 
County,  will  stand  without  justification  or  excuse.    He  has  no 
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more  right  to  do  this  than  any  other  person,  if  ho  can  set  np  no 
pretense  of  authority. 

And  this  trespass  is  to  be  repeated  annnaUj.  What  a  spec- 
tacle !  What  a  spectacle  to  a  law-abiding  people !  Is  there 
no  preventiye  remedy  ?  What  stronger  ground  than  this  can 
he  imagined  for  an  injimction  ?  The  action  of  trespass  comes 
too  late.  The  State  cannot  be  sued.  Its  oflBcer  may  be 
insolvent.  At  best,  such  a  remedy  is  wholly  inadequate.  The 
money  of  the  bank  is  annually  abstracted,  its  credit  shaken, 
and  for  years  the  money  may  not  be  recoyered.  It  would  be  a 
mockery  of  justice  as  well  as  of  law,  to  say  to  the  bank,  your 
only  remedy  is  by  an  action  of  trespass. 

It  is  a  settled  principle  in  chancery,  that  an  injunction  will 
be  granted  against  a  single  trespass,  if  in  its  nature,  it  would 
be  irremediable  at  law.  But  the  case  before  us  is  a  trespass 
to  be  repeated  so  long  as  the  act  laying  the  tax  shall  remain 
unrepealed.  And  there  can  be  no  question,  that  a  collection 
of  the  tax  after  the  decision  of  the  Supreme  Court,  declaring 
the  tax  law  void,  will  be  continued  until  the  law  shall  be 
repealed.  This  will  in  effect,  not  only  disregard  the  highest 
judicial  authority,  on  the  question  involyed,  in  the  Union;  but 
it  will  nullify  the  Constitution  of  the  United  States,  which  is 
declared  to  be  the  Supreme  Law  of  the  Union. 

This  remark  is  not  only  justified  but  called  for  as  two 
applications  for  injunctions  have  been  made  against  the  col- 
lection of  the  illegal  tax  at  the  present  term.  In  the  bin 
it  is  stated  that  orders  have  been  given  to  the  Treasurers 
of  the  Counties  in  which  these  banks  are  situated  to  proceed, 
under  the  law,  to  collect  the  tax. '  And  this  is  to  be  done,  if 
the  tax  be  not  paid  on  demand,  by  what,  in  common  parlance, 
is  called  the  crowbar  operation. .  In  all  the  bills  praying  for 
injunctions  in  these  cases,  the  complainants  state  that  the 
banks  have  offered  to  pay  the  legal  tax  under  their  charter, 
and  are  ready,  at  any  time,  to  pay  it. 
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In  the  oase  of  Oebom  above  stated,  the  Supreme  Court  saj, 
<^  The  Circuit  Court  of  the  United  States  have  jurisdictioa  of 
a  bill  brought  by  the  Bank  of  the  United  States,  for  the  pur- 
pose of  protecting  the  Bank  in  the  exercise  of  its  franchiaes, 
which  are  threatened  to  be  invaded,  under  the  unconstitutioDsI 
lairs  of  a  State ;  and  as  the  State  itself  cannot,  aoeording  to 
the  eleventh  amendment  of  the  Constitution,  be  made  a  par^ 
defendant  to  the  suit,  it  may  be  maintained  against  the 
officers  and  agents  of  the  State,  who  are  entrusted  with  the 
execution  of  such  laws." 

And  the  Court  further  say,  ^^  In  the  case  at  Bar,  the  tri- 
bunal established  by  the  Constitution  for  the  purpose  of 
deciding  ultimately,  in  all  cases  of  this  description,  had 
solemnly  determined  that  a  State  law  imposing  a  tax  on  the 
Bank  of  the  United  States,  was  unconstitutional  and  void, 
before  the  wrong  was  committed  for  which  the  suit  was 
brought."  "We  think  then,"  the  Court  say,  "there  is  no 
error  in  the  decree  of  the  Circuit  Court  of  the  District  of 
Ohio,  so  far  as  it  directs  restitution"  of  the  money  takes 
unlawfully  from  the  Bank. 

The  Court  say  in  effect,  as  stated  in  the  synopsis  of  the  caae, 
"  A  State  cannot  tax  the  Bank  of  the  United  States,  and  aay 
attempt  on  the  part  of  its  agents  and  officers  to  enforce  the 
collection  of  such  tax  against  the  property  of  the  bank,  may 
be  restrained  by  injunction  from  the  Circuit  Court. 

It  is  said  that  the  tax  on  the  Bank  of  the  United  States 
was  intended  to  destroy  its  franchises.  The  exaction  on  each 
of  the  two  branches  of  that  bank,  was  the  sum  of  fifty  thousand 
dollars,  while  the  illegal  tax  on  the  Commercial  Bank  of 
Cleveland  was  about  eleven  thousand  dollars.  This  is  a  dif- 
ference in  degree,  rather  than  in  principle.  But  the  Court 
say  a  tax  on  the  Bank  of  the  United  States  is  illegal,  and 
may  be  injoined  by  the  Circuit  Court. 

Is  not  the  tax  complained  of  by  the  Commercial  Bank  of 
Cleveland  illegal,  and  may  it  not  be  injoined  ?     What  higher 
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and  more  eondnsiye  authority  than  tlus  can  be  eited  in  fiskYor 
of  this  remedy  by  injnnotion. 

In  the  case  of  Pennaylvania  y.  The  Wheeling  Bridge  Oa*^ 
13  Bbwardj  567;  the  Ooort  say  in  reference  to  granting 
injunctions,  '^  there  mast  be  such  an  injury,  as  from  its  nature 
is  not  susceptible  of  being  adequately  compensated  by  damp 
ages  at  law,  or  sach  as,  from  its  continaanee  or  permanent 
naischief,  must  oceasion  a  constantly  recurring  grievance, 
which  cannot  otherwise  be  prevented  than  by  an  injunction.'' 
The  character  of  the  trespass  threatened  and  complained  of,  is 
not  only  an  annually  recurring  grievance,  but  if  continued  most 
be  fatal  to  the  bank.  The  tax,  and  the  penalty  for  non-pay* 
ment,  together  with  the  costs  of  collection,  would  impair  the 
credit  and  destroy  the  usefulness  of  any  bank. 

It  has  been  stalcl  that  the  mode  of  giving  jurisdiction  in 
this  case  is  merely  colorable;  or  in  other  words,  that  it  is 
a  fraud  upon  the  law.  Is  this  so  ?  The  second  section  of  the 
third  article  of  the  Constitution  declares,  that  the  judicial 
power  shall  extend  to  controversies  ^^  between  citizens  of  dif- 
ferent States." 

The  framers  of  the  Federal  Constitution  were  wise  and 
sagacious  men.  They  were  profoundly  acquainted  with 
human  nature  in  its  individual  and  aggregate  action.  They 
were  instructed  in  no  ordinary  school ;  and  in  nothing  was 
their  sagacity  more  eminently  shown,  than  in  establishing  a 
judicial  power  to  carry  out  and  maintain  the  federal  powers, 
and  provide  against  the  efiects  of  local  excitement.  For  these 
purposes  were  the  Courts  of  the  United  States  chiefly  estab** 
lished.  An  option  is  given  to  citizens  of  other  States  than 
those  in  which  suits  are  brought,  to  sue  in  the  Courts  of  the 
Union. 

The  complainant  is  a  citizen  of  Connecticut.  He  has 
stock  in  the  bank,  which  he  apprehends  will  be  forcibly  and 
unlawfully  seized  and  abstracted.  And  if  so  seized,  for  the 
reasons  stated  in  his  bill,  the  law  will  afford  to  him  no  ado* 
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qaate  means  of  redress.  Under  sach  circamstanceB,  is  lie 
guilty  of  a  legal  fraud,  or  of  claiming  a  colorable  right  only, 
by  suing  in  the  Circuit  Court  7  He  claims  the  ezerdBe  of  a 
Constitutional  right,  to  sue  in  this  Court.  And  if  a  suit  tbiu 
brought,  makes  the  Directors  of  the  bank  defendants  in  the 
suit,  and  being  parties  on  the  record,  brings  the  bank  within 
the  relief  prayed,  the  fault  is  in  the  law,  rather  than  in  the 
complainant,  and  the  reproach,  therefore,  should  not  be 
thrown  on  him. 

This  Court  brings  into  a  State  no  noTel  principles.  It 
administers  the  law  of  the  State.  In  giving  effect  to  the 
Statutes  of  the  State,  where  there  is  no  conflict  with  the 
Federal  Constitution,  the  Courts  of  the  Union  follow  impli- 
citly the  rule  established  by  the  Supreme  Court  of  the  State. 
This  is  done,  not  on  the  ground  of  authority,  but  of  policy. 
It  would  be  injurious  to  the  citiaens  of  a  State,  to  have  two 
roles  of  property.  Such  a  course,  by  the  Courts  of  the  Union, 
would  produce  unfortunate  conflicts  and  encourage  litigation. 
To  avoid  this,  as  a  matter  of  policy,  the  Courts  of  the  United 
States  follow  the  State  Courts,  in  the  construction  of  their 
Statutes. 

So  far  has  this  been  carried,  that  the  Supreme  Court  of  the 
United  States  has  reversed  its  own  decision,  made  in  accord- 
ance with  the  State  decisions,  in  order  to  conform  to  a  change 
of  decision  in  the  Supreme  Court  of  the  State,  in  the  con- 
struction of  its  Statutes ;  and  I  trust  that  no  circumstapces 
will  ever  induce  the  Supreme  Court  of  the  Union  to  reverse 
this  course  of  decision. 

There  are  but  few  cases  in  which,  under  the  Federal  Con- 
stitution, the  Supreme  Court  of  the  Union  establishes  the 
rule  of  construction  for  the  State  Courts.  Where  one  such 
case  occurs,  there  are  more  than  five  hundred  cases  where  the 
Courts  of  the  Union  follow  the  State  Courts. 

If  individuals  and  Courts  shall  disregard  judicial  authoriQ^y 
and  carry  out  their  own  peculiar  views  of  our  Constitution 
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and  Laws,  the  harmony  of  our  system  of  gOTemment  must 
be  destroyed,  and  the  law  of  force  must  become  the  arbiter  of 
rights. 

We  think  that  there  is  jurisdiction  in  the  case  before  us, 
and  that  the  injunction  has  been  rightfully  granted,  and  that 
it  should  be  made,  so  far  as  the  illegal  tax  is  demanded,  per- 
petuaL     The  demurrer  is  overruled. 


DISTRICT  COURT  OP  THE  UNITED  STATES. 

MICHIQAK.-^OGTOBBB  TSBM,  1864. 


IN  ADMIRALTY. 

\ 

Fashion  t^.  Wards. 

1.  In  ease  of  %  oollision  between  %  steamer  and  sail-Teeeel,  in  whiek 
the  owners  of  the  former  libel  the  latter,  the  libellants  most  not  only  show 
ftult  in  the  latter,  but  all  precautionary  measures  on  their  own  part,  to 
SToid  the  danger  to  which  she  was  exposed. 

2.  Allegations  in  pleading  are  adnUsiioru  by  the  pleader,  and  need  s» 
proof,  unless  denied  and  put  in  issue:  and  as  against  the  pleader,  will  al- 
ways be  taken  as  matter  conceded. 

8.  A  witness  swearing  that  he  thauffht  a  particular  order  was  giTsnt 
and  to  his  beti^  that  it  was  obeyed,  is  not  oontradioted  by  testimony  poei- 
Uyely  ayerring  that  such  an  order  was  not  giyen. 

4.  The  testimony  of  a  witness  should  not  be  rejected,  because  in  a  hur- 
ried conversation,  immediately  after  the  collision,  he  gaye  a  difTerent 
ttatement  as  to  a  particular  fact  from  that  positiyely  sworn  to  in  Court. 

6.  The  protest  of  the  captain  and  crew,  made  the  morning  after  tie 
oollision,  when  admitted  in  eyidence,  may  be  considered  as  eyidenoe 
oorroboratiye  of  the  testimony  of  the  witnesses  in  Court,  when,  as  to  s0 
material  facts,  they  correspond. 

6.  DoubtAil  words  in  a  Statute,  if  not  soientifio  or  technical,  are  to 
be  interpreted  according  to  their  familiar  use  and  acceptation.  Tho 
phrase  "painff  of  large"  is  nautical,  and  signifies  haying  the  wind  freo 
on  either  tack. 

7.  Since  the  introduction  of  steam  in  the  propulsion  of  yessels,  tho 
role  of  nayigation  has  been  enlarged,  and  steamers  are  required  to  oM 
all  their  power  and  care,  under  all  circumstances,  to  keep  clear  of 
•ailing  yessels.  The  former  can  be  controlled  and  guided  by  humsD 
■kill ;  the  latter  are  goyemed  by  the  wind. 
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8w  Every  preosation  moBi  be  taken  by  a  Bteamef  to  aToid  a  oolliBios 
with  a  sail-Teasel,  and  the  timely  slackening  of  her  speed  is  a  necessary 
precaution  at  nighty  when  passing  through  a  fleet  of  sail-yessels  anchored 
at  the  month  of  a  river.  Under  such  cirenmstaaces  a  mere  ooalbrmlty 
with  the  rules  of  nsrigatioa  will  not  ezeose  the  steamer. 

9.  A  rate  of  apeed  in  steamers  which,  nnder  the  cirounstanees,  neoe^ 
sarily  endangera  the  property  of  others,  is  unjustifiable,  and  makes  the 
owners  responsible  for  the  consequences. 

Messrs.  Van  Dyke,  Oray,  ^  Frazer,  for  respondents. 
Messrs*  JSSmmtm^  ^  Neu>berg,  for  UbeDants* 

OPINION  OF  THB  COURT  BY  JUDGB  WILKIK8» 

This  is  a  case  of  collision  between  a  steamer  and  a  brig, 
at  the  month  of  the  river  Detroit.    The  libellants  were  the 
owners  of  the  steamer  Pacific,  and  exhibited  in  their  bill  the 
foDowing  allegations,  riz. :  '^  That  the  said  steamboat,  of  the 
bnrthen  of  500  tons  and  better,  on  the  26th  of  May,  1853, 
sailed  from  the  port  of  Detroit  with  a  large  load  of  passen- 
gers and  a  small  cargo  of  merchandise,  on  a  voyage  to  the 
port  of  Cleveland,  in  the  state  of  Ohio.    That,  in  the  even- 
ing, when  abcvi  a  mUe  and  three  quartere  below  the  port  of 
Maiden,  and  about  three  qaartere  of  a  mile  below  the  Maiden 
laght-hoase,  and  near  the  mouth  of  the  river,  while  running 
her  usual  track,  and  only  at  the  rate  of  five  miles  an  houb, 
heeause  the  night  woe  dakk,  mthoiU  a  moon,  and  thus  being 
impomble  to  distinguish  a  vessel  at  more  than  abovi  twice  the 
length  of  the  said  eteamboat  distant ;  and,  furthermore,  be- 
cause the  master  of  the  steamboat  thus  slowed  the  speed  of 
(he  said  steamboat,  in  order  to  pass  A  vessel  about  five  o& 
8IX  HUNDRED  FEET  obove  the  brig  Fashion  ;  the  master  being  on 
▼atch  and  on  the  look-out,  descried  a  small  light   ahead, 
Bud  soon  discovered  a  vessel  approaching  the  steamer  he 
ooznmanded,  dead  ahead  and  apparently  about  three  hundred 
ftet  distant,  which  was  but  twice  the  length  of  the  said  steam- 
iooL    That  as  soon  as  he  discovered  the  said  brig  Fashion 
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thus  approaching  the  steamer,  he  ordered  his  helm  to  be  pat 
^hard  ap<yrt^'  designed  to  pass  to  her  right,  and  leare 
her  on  his  larboard  side.  That  the  hehn  of  the  steamer 
was  accordingly  put  ^  hard  aport/  and  9o  kept  until  the  said 
steamboat  had  lapped  her  bow  upon  said  vessel  about  twenty 
or  thirty  feet ;  and  that  when  he  perceived  the  Fashion  was 
about  to  strike  the  steamer,  he  ordered  his  helm  ^  hard  a  dor- 
hoards'  in  order  to  throw  his  stem  off  and  avoid  a  collision, 
which  was  accordingly  done,  but  the  said  brig  siarack  the  said 
steamboat  with  her  bow  about  midships,  carrying  away  the 
wheel-house,  the  kitchen,  and  pantry,  with  its  crockery  and 
furniture,  and  also  the  wheel  beams,  deck  frames,  pillar  block, 
and  breaking  the  wheel  of  the  said  steamboat.'* 

The  libel  further  exhibits,  that  at  the  time  the  light  of  the 
Fashion  was  first  seen,  the  steamer  Pacific  ^^  carried  a  bright 
light  at  the  top  of  her  pilot  house,  a  red  light  on  her  larboard 
side  front  of  the  wheel  house,  and  a  green  light  on  her  star- 
board side  opposite  the  red ;  and  that  the  said  lights  remained 
in  their  positions  burning,  when  the  brig  struck  the  steamer, 
and  that  they  could  easily  have  been  seen  from  the  Fashion 
for  a  long  time  before,  and  in  season  for  her  to  have  avoided 
a  collision." 

It  is  frirther  alleged  in  the  libel,  that  ^^when  the  Fashion  was 
first  aeen,  she  was  so  near  the  Canada  shore,  that  the  steamer 
could  not  safely  pass  between  her  and  the  shore ;  that  when 
first  discovered  by  the  Pacific,  she  was  sufficiently  near  for 
those  on  the  steamer  to  see  her  exact  course^  and  that  her  bow 
pointed  from  the  Canada  shore  towards  the  middle  of  the 
river :  that,  toJien  the  Pacific  was  nearing  her^  and  about  to 
pass  Tier  on  the  rights  instead  of  hugging  the  said  shorSj  or 
putting  her  helm  to  larhoardj  as  she  was  bound  to  do^  or,  instead 
of  keeping  on  her  course;  she  omitted  to  do  either ^  but  jn<^ 
her  helm  to  the  starboard^  and  thereby  throwing  her  bow  out 
from  the  shore,  across  the  track  of  the  steamer y  and  by  reason 
whereof  the  colUsion  occurred;  that  the  orders  *to  starboard^ 


OCTOBEB  TERM,  1854, 156 

FMhion  «.  Wsrds. 

were  distinctlj  heard  given  on  board  of  the  brig,  and  that,  in 
obedience  thereto,  she  bore  oat  from  the  shore  across  the 
track  of  the  ateamboaty  until  jost  as  the  bow  of  the  brig  was 
abont  to  strike  the  steameri  when  the  order  was  giyen  ^  to 
potr  her  helm  and  bear  away/  which  was  too  late  to  avoid 
the  collision/' 

After  thnB  succinctly  narrating  the  circumstances  attending, 
and  the  immediate  cause  producing  the  collision,  (which,  as 
the  libel  was  prepared  and  filed  within  fcfwr  iayt  after  the 
events  described,  and  when  the  facts  were  then  fresh  in  the 
memory  of  the  Captain  of  the  steamer  and  his  crew,  may  be 
fairly  considered  as  ikAr  view  of  the  fad%  at  the  Umi)  the 
libel  proceeds  to  confirm  this  view  of  the  transaction,  by  the 
recital  of  the  admission  of  the  CSaptain  of  the  brig,  that  his 
vessel  was  in  fad  starboarded,  as  thus  represented ;  and  that 
the  collision  was  conseqnently  occasioned  by  the  carelessness 
and  mismanagement  of  the  Captain  and  crew  of  the  Fashion, 
in  not  putting  her  helm  to  the  larboard,  or  otherwise  continuing 
her  course  up  the  river  on  the  Canada  side  of  the  channel. 

The  respondents  deny  that  the  collision  was  occasioned  by 
the  fault  of  the  brig;  but  directly  charge  the  same  to  the 
carelessness  and  mismanagement  of  the  steamer,  averring 
that  it  was  occasioned  by  the  steamer's  attempting  to  cross 
the  bows  of  the  said  brig,  when  she  should  have  continued 
ber  course  and  gone  to  the  starboard.  They  further  deny, 
that  the  brig  was  pursuing  a  course  upward  near  the  Canada 
ihare;  and  aver,  that  the  brig,  being  on  a  voyage  from  the 
port  of  Bofialo  to  Chicago,  entered  the  mouth  of  the  River 
Detroit,  from  Lake  Erie,  about  8}  o'clock  in  the  evening  of 
the  day  when  the  collision  occurred.  That  having  set  the 
compass  to  give  their  vessel  a  bearing  JT.  by  E.y  they  pursued 
a  course  up  the  river  west  of  mid  cJumnel^  direct  for  the  Bow 
Blan  Light  House.  That  they  continued  such  course  without 
material  variation ;  that  on  entering  the  mouth  of  the  river, 
eU  their  ereWy  ten  in  number,  were  summoned  upon  deck,  and 
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Stationed  at  the  braces  and  other  suitable  places  so  na  easilj 
to  manaj;e  the  vessd  in  ease  of  emergency.  That  she  was 
staunch,  8tr(mg,  well  nuumed  and  equipped.  That  she  had  a 
signal  lamp  homing  and  suspended  oyer  the  pilot  hoaae,  yiA- 
bLe  to  those  approaching.  That  in  addition  thereto,  a  man 
with  a  large  globe  lamp  was  stationed  forward  of  the  railing. 
That  when  she  was  two-and-a-half  miles  up  the  river,  and  a 
quarter  of  a  mile  from  the  light  house,  and  about  half-a-mile 
from  the  Canada  shore,  her  master,  who  was  on  the  look  out, 
discerned  the  light  of  the  Pacific  coming  down  the  river  about 
half-armile  off.  That  both  the  lights  of  the  steamer  were  then 
visible,  and  continued  so,  until  she  approached  to  within  40 
or  50  rods  of  the  brig,  when  the  larboard  light  disaf^eared 
and  continued  so  until  within  20  rods.  That  at  this  time  she 
was  from  2  to  8  points  to  the  starboard  of  the  said  brig's 
bow,  and  was  then  pursuing  a  course  which  would  have  carried 
her  some  15  rods  to  the  starboard,  and  prevented  the  collision. 
That  there  was  an  abundance  of  room  tiien  between  the  brig 
and  the  Canada  shore  for  the  steamer  to  pass  with  entire 
freedom  and  safety,  the  river  being  about  2  miles  wide  in  that 
locality :  That  the  said  steamer  here  suddenly  changed  her 
course,  and  her  larboard  light  again  appeared.  That  the 
Fashion  was  then  sailing  up  the  river  at  the  rate  of  a  mfle 
and  a  half  an  hour,  and  on  the  same  course  with  which  she 
had  entered,  and  that  her  course  was  not  altered  until  a  o(^ 
lision  with  the  Pacific  appeared  inevitable,  at  which  time  her  , 
helm  was  ordered  a  port  to  ease  off  the  blow  of  the  steamer.         i 


That  within  a  minute  after  the  re-appearance  of  the  larboard 
light  of  the  Pacific,  she  ran  across  the  course  of  the  brig, 
striking  her  larboard  bow,  carrying  away  her  jib-boom,  bow- 
sprit, and  breaking  through  her  larboard  bow.  That  the 
speed  of  the  said  steamer  was,  at  the  time,  in  full  motion  and 
unchecked.  The  respondents,  therefore,  fully  deny  that  the 
collision  complained  of,  could  have  been  avoided  by  the  brig 
Fashion,  but  afiirm  that  it  was  caused  by  the  sudden  and 
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improper  change  made  in  the  course  of  the  steuner.  They 
ieaj  further,  patting  the  hefan  of  the  brig  to  the  starboard, 
and  arer  that  she  only  changed  her  course  at  the  time,  in  the 
direction  and  to  the  extent  and  for  the  purpose  preyioaaly 
stated;  and  further  afiSrm  that  no  order  to  starboard  was 
giren  by  the  master  or  any  one  on  board  of  said  brig,  and 
that  no  collision  would  have  occurred,  had  die  Pacific  kept 
her  course  to  the  Canada  shore,  or  stopped  her  engine  when 
the  danger  first  became  apparent. 

The  issue  oifadj  thus  presented  by  those  allegations  of  the 

reepectiye  parties,  comprehend  therefore,  the  affirmation  of 

die  hbellants  that  the  collision  was  caused  by  the  unskillful 

Starboarding  of  the  Fashion,  when  the  vessels  approached 

each  other;  and  the  denial  of  the  same  by  the  respondents. 

But  assuming  tire  fact  to  be  according  to  the  statement  of  the 

libel,  and  that  such  an  order  was  given  and  obeyed  by  the 

brig,  it  by  no  means  exonerates  the  steamer  from  fault,  and 

attaches  responsibility  to  the  respondents,  unless  the  alleged 

ooDsequenoe  of  such  order  was  Bcidy  attributable  to  sudi 

alleged  false  movement  of  the  brig.   The  libellants  must  show 

that  their  vessel  performed  the  duty  which  devolved  upon  her 

under  the  existing  circumstances,  in  adopting  all  precautionary 

measures  to  avoid  the  danger  to  which  she  was  exposed. 

They  are  not  only  called   upon  to  establish  fault  in  the 

respondents,  but,  io  prove  ordinary  care  and  diligence  on  their 

own  part.    At  the  moment  a  collision  is  apprehended  to  be 

inevitable,  an  injudicious  order,  given  in  the  excitement  and 

alarm  of  the  moment,  is  not  to  be  consddered  as  the  onlyeavMy 

even  if  deemed  a  fault,  should  the  antecedent  negligence  and 

conduct  of  the  one  party,  have  placed  the  other  in  a  situation 

where  there  was  no  time  for  judicious  action.    %th  Law  Ref. 

276, 12  Sow.  461. 

Hence  the  enquiry  of  the  Court  embraces  the  consideration 
of  other  facts,  than  those  composmg  the  issue  specified  in  the 
libel  and  answer.    The  pleadings  admittij^  a  collision,  the 
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principal  enquiry  is,  whether  it  was  the  result  of  ineritable 
acddenty  beyond  the  control  of  human  care  and  skill,  or,  if 
not,  which  yessel  was  in  fault;  or,  were  both  in  such  fiaolt 
as  would  call  for  an  equitable  apportionment  of  the  dama- 
ges. It  was  clearly  not  an  eyent  caused  by  a  sudden  storm, 
or,  any  such  v%9  majcr  as  caused  the  vessels  to  be  driyen 
against  each  other,  and  which  human  foresight  could  not 
have  prevented.  Yet,  if  there  can  be  no  fault  found  by  die 
testimony  on  either  side,  it  will  nevertheless  be  considered  as 
an  inevitable  accident.  The  steamer  was  on  her  usual  even- 
ing trip  to  Cleveland,  Ohio,  and  the  brig  on  her  voyage  to 
Chicago,  had  entered  the  mouth  of  the  Detroit  river,  in  the 
vicinage  of  which  and  within  the  range  of  a  mile  of  the  light 
house,  a  fleet  of  60  or  60  sail  vessels,  bound  upward,  w^re 
detained  by  unfavorable  weather.  In  the  language  of  Captain 
Shepherd,  of  «Hhe  Hope," 

<<The  vessels  were  so  thick  in  the  channel,  and  the  night 
so  dark,  that  it  was  a  difficult  matter  for  a  steamer  to  steer 
safely  through  them,  and  required  the  greatest  precaution*" 

The  testimony,  which  is  principally  applicable  to  the  other 
points  involved,  is  not  only  voluminous,  but  greatly  contra- 
dictory. This  is  necessarily  incidental  to  all  cases  of  IliiB 
description.  The  witnesses,  usually  the  crews  of  the  colliding 
vessels,  are  not  at  all  times  the  most  reliable ;  and,  viewing 
ihe  leading  incidents  from  different  and  ever  varying  posi- 
tions, a  correspondence  in  their  testimony  cannot  always  be 
expected.  With  much  care  and  attention,  I  have  laboriously 
examined  and  studied  the  facts  in  the  case,  and  will  not 
undertake  to  reconcile  the  marked  discrepancy  in  the  evi- 
dence. Certain  prominent  facts  are  free  from  all  doubt,  and 
on  ihem  mainly  will  the  decision  of  this  Court  depend.  Other 
facts  are  left  in  uncertainty,  by  the  witnesses  on  the  one  side 
contradicting  each  other  on  material  points,  widely  differing 
in  matters  of  judgment,  as  to  time,  place,  distance,  and  the 
character  of  the  night ;  and  all  of  them>  almost  with  one 
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accord,  positiyelj  affirming  the  leading  fact  in  the  controTersy, 
which  is  fia&y^  and  as  positiyely  denied  by  all  the  witnesses 
on  the  o^er  side. 

Before  we  proceed,  howeyer,  to  an  examination  of  this 
testimonj,  it  would  be  well  to  notice /(mr  very  materiai  faetij 
placed  on  the  record  c(  the  case  by  the  libel. 

AUegatioBS  in  pleading,  9ieadm%S9ian8  by  the  pleader,  and 
need  no  proof,  mdess  denied  and  pat  in  issue;  and  as  against 
the  pleader,  will  always  be  taken  as  matter  conceded.  These 
facts  are, 

1.  The  night  of  the  collision  wu  very  dark,  and  so  dark 
as  to  be  impossible  to  distinguish  objects  at  more  than  twice 
the  distance  of  the  Pacific. 

2.  The  dpeed  of  the  Paeifie  was  slackened  to  five  m%le$  an 
haWf  in  order  to  pass  a  yessel  about  fiye  or  six  hundred  feet 
above  the  brig  Fashion. 

8.  Captain  GoodseU,  of  the  steamer,  first  discoyered  the 
brig  Fashion  approaching  the  Pacific  dead  ahead  wd  at  the 
imedhouXSOOfedoff. 

4.  That  as  soon  as  he  discoyered  the  Fashion,  thus  ap- 
proaching his  yessel  and  at  this  distaneej  800  feet,  he  first 
ordered  his  helm  ^^  hard  aport "  and  kept  her  so,  utUU  she 
hpped  her  low  upon  the  brig  about  20  or  80  feet;  and  then, 
perceiying  that  the  Fashion  was  about  to  strike  the  steamer, 
he  ordered  his  hehn  '^hard  a  starboard,"  in  order  to  throw  his 
stem  ofi*,  ufhich  was  donsy  and  then  the  collision  occurred. 

L  The  first  proposition  presented  by  the  pleadings  and  the 
proofs  is,  was  the  collision  the  result  of  the  fault,  or  the 
unskillfid  conduct  of  the  officers  and  crew  of  the  Fashion  ? 

It  is  argued  on  the  part  of  the  libellants,  that  the  Fashion, 
in  her  onward  course  up  the  riyer,  closely  hugged  the  Canada 
nde  of  the  channel ;  that  she  was  on  this  course  when  first 
seen  firom  the  Pacific,  that  she  continued  on  this  course  until 
nearly  opposite  to,  although  somewhat  below,  a  house  on  the 
Canada  shore  designated  as  the  Elliot  House,  and  stated  by 
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Mr.  Elliot  to  be  <<  about  60  feet  below  the  Light  HotEue." 
Hiat  the  Pacific,  having  a  minute  before  slackened  her  speed, 
to  avoid  a  collision  with  the  vessels  lying  in  front  of  the  Light 
House,  was  slowly  proceeding  onward  in  mid  channel,  when 
the  Fashion,  suddenly  changing  her  course  for  the  Amerieaa 
side,  recklessly  crossed  the  track  of  the  steamer,  and  bj 
unskillfuUy  putting  her  helm  to  the  starboard,  rendered  a 
collision  unavoidable.  Such  a  state  of  facts,  if  sustained  bj 
proof  of  every  precautionary  measure  taken  by  the  steamer 
to  pass  in  safety,  (would  certainly  fully  exonerate  the  steamer,) 
and  render  the  respondents  liable  to  the  amount  of  the  dam* 
age  incurred. 

Is  such  a  view  of  the  case  maintained  by  the  preponderance 
of  the  evidence  ?  I  think  not.  While  no  two  of  the  crew  of 
the  Pacific  agree  as  to  the  relative  position  of  the  Fashion  to 
the  Hope  and  to  the  Canada  side ;  and  Smith  Hdt,  thetahedh 
man,  locates  the  Hope  ^^in  mid-channely  tailing  towards  Cca^ 
ada ; "  while  Noble,  the  clerk,  says,  ^^she  neemed  to  be  coming 
up  the  Eastern  shore,  and  did  not  alter  her  cour$e  until  a 
minute  before  the  coUieion;"  while  Elliot  swears  ^^that  the 
point  of  collision  was  further  off  in  the  stream  and  near  the 
middle  of  the  channel;  while  Goodsell  states  that  faeconli 
not  doubt  as  to  the  position  of  the  vessel,  and  that  her  coone 
was  up  the  river  on  the  Canada  side,  and  about  2&0feetfrm 
the  shore ;  and  in  cross-examination,  invalidating  the  strength 
of  this  testimony,  by  swearing,  thai  the  collision  occurred  hdf- 
a-mile  below  the  Idandy  and  consequently  locating  the  Hope 
at  a  greater  distance  from  the  Canada  side,  and  the  Light 
Blouse,  than  the  same  is  fixed  by  Shepperd  and  Dumont; 
while  such  glaring  discrepancy  weakens  the  position  of  the 
libellants  in  this  respect.  The  Captain,  the  two  mates,  the 
helfneman  and  seaTnen^  numbering  nine  in  all,  and  constituting 
the  entire  crew  of  the  Fashion,  clearly,  unitedly  and  emphati- 
cally testify  to  her  course  from  opposite  Bar  Point  upward, 
west  of  mid-channel  in  a  specified  direct  bearing  for  the  Light 
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House.  And  in  this  they  are  mainly  supported  by  Wolf  of 
tlie  Walbridge,  and  Marshal  Capron  of  the  Blossom,  the  one 
following  and  the  latter  preceding  the  Fashion  in  the  same 
eourse,  and  passing  nnobstmcted  up  the  stream  to  the  Light 
House  Pointy  between  the  Hope  and  the  so  called  Amerieaa 
ade,  shortly  before  the  collision,  the  crash  of  which  was  heard 
distinctly  on  her  decks. 

l£j  ihenj  taJcing  the  Canada  side  of  the  channel,  and  eon- 
tmuing  in  the  same  until  the  moment  of  collision,  and 
putting  the  helm  at  that  crisis  to  the  starboard,  thereby 
suddenly  turning  her  bow  to  the  left  and  acroes  the  river,  i$ 
the  fault  of  the  Fashion,  I  cannot,  from  all  the  consideratiom 
I  hare  given  the  evidence,  so  find  the  fact 

The  libellants'  witnesses  by  no  means  agree  with  eaeh 

other  as  to  hearing  the  order  '^  to  starboard,"  or  from  what 

quarter  it  proceeded ;  and  those  of  them  who  testify  to  su<& 

a  fact,  are  postiioely  contradicted  by  the  Captain  and  the 

entire  crew  of  the  Fashion,  who  must  have  heard  such  aa 

order  had  the  same  been  given,  and  must  have  been  conver* 

sant  of  the  fact  had  such  an  order  been  obeyed  by  the  vesseL 

Tiey  eovJd  not  be  mMtaTcen^  while  it  is  probable  that  those  on 

board  the  steamer  were  so,  hearing  such  a  shout  from  the 

Walbndge,  and  from  the  appearance  o^  the  Fashion  in  ^'easing 

off  her  main  sheet."    If  the  fact  was  so,  and  such  an  order 

was  given  and  obeyed,  the  Captain,  the  mates,  the  helmsman, 

and  the  seamen  of  the  Fashion  have  hnomngly  and  eormpOy 

sworn  to  a  falsehood,  material  in  this  controversy,  and  which 

would  require  of  this  Court,  so  believing  the  fact,  to  direct 

their  reeogmzance  to  respond  to  a  erimmal  accusation.    Kot 

80  in  regard  to  Goodsell,  Fish,  Dumont,  Noble,  and  the 

wheelsman,  Holt.    There  is  a  mental  reservation,  or  a  cautious 

modification  in  their  testimony,  which,  however  morally  in^ 

ezeoBable  if  the  fact  was  otherwise,  would  be  protection  of 

them  on  an  indictment  for  perjury.     Thinking  such  an  order 

was  given  on  board  the  Fashion,  and  believing  the  brig  thett 

Ua 
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swinging  to  the  left,  is  not  on  oath  contradictory  to  the  fact, 
that  no  such  order  was  given,  and  that  no  starboarding  nauti- 
oaUy  considered  ever  occurred. 

Captain  Ooodsell  says,  in  his  testimony  in  chief: — ^^'I  heard 
them  on  board  the  brig  sing  ont  starboard,  and  then  'hard 
starboard,'  and  saw  the  Fashion  swing  towards  onr  yessel ;  " 
and  in  cross-examination,  ho  says,  ^'  I  think  she  put  her  heha 
to  starboard^  when  we  put  our  helm  to  port.''  All  this  may 
be  consistent  with  the  fact  that  the  Fashion  was  not  put  to 
the  starboard.  Fish  did  not  hear  the  order  to  starboard,  bat 
says,  ^'  the  Fashion  seemed  to  be  swinging  towards  us,  after 
Ooodsell  gave  the  order  Ho  port,'  and  then  it  was  too  late 
for  either  vessel  to  have  avoided  a  collision ; "  correspond- 
ing with  the  statement. of  Kennedy  Andrews,  'Hhat  the 
Fashion,  at  the  time,  eased  her  main  sheets,"  which  would 
appear  to  those  on  the  steamer,  as  if  she  was  starboarding. 
Dumont  says  '^  that  he  heard  the  order  ^  to  starboard,'  but 
the  Fashion  was  so  close,  that  he  could'nt  say  whether  she 
•swung  or  not."  Noble  says,  '^the  Fashion  seemed  to  be  com- 
ing up  on  the  Canada  side  ;  heard  the  order  '  hard  a  port ' 
on  the  steamer,  and  observed  an  alteration  in  the  course  of 
the  Fashion  towards  us,  and  immediately  the  collision  occur- 
red." And  Holt  says,  ''  I  think  the  Fashion  luffed  up  just 
before  the  collision,  and  changed  her  course,  heard  the  order 
^to  starboard,'  but  can't  say  the  sound  came  from  the 
Fashion." 

All  of  which  testimony  amounts  not  to  the  weight  of  a 
spider's  thread,  when  contrasted  with  the  unequivocal  denial 
of  the  fact  by  nine  witnesses,  who  besi  knew  of  the  circum- 
stance, if  it  occurred,  and  still  more  so  when  taken  in  con- 
nection with  the  testimony  of  Wolf,  that  he,  immediaiely 
before  the  collision,  gave  such  an  order  on  board  of  the  War- 
bridge,  whose  position  was  directly  astern  of  the  Fashion. 
And  were  I  to  accept  the  equivocal  affirmation  of  the  libel* 
laat's  witnesses  on  this  point,  thus  explained  by  the  order 
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giyea  on  the  Walbridge,  and  reject  the  positive  and  direot 
denial  of  the  respondent's  witnesses,  I  shonld  give  a  prepon- 
derance to  dauht  over  certainty,  and  establish  a  new  rule  of 
evidence  for  the  discovery  of  truth. 

I  am  obliged,  therefore,  to  say,  that  my  examination  of 
the  evidence,  in  regard  to  this  very  serious  conflict  between 
the  witnesses,  has  led  me  irresistibly  to  the  conclusion,  that 
no  such  order  was  given  on  board  the  Fashion^  and  therein 
she  was  not  infauU. 

Heretofore  I  have  considered  the  course  and  conduct  of 
the  Fashion,  principally  with  the  light  shed  thereon,  by  the 
crew  of  the  steamer.  Their  testimony  certainly  does  not 
make  out  the  case,  as  exhibited  in  the  libel.  Nor  is  much 
strength  superadded  thereto  by  Simonea  and  Guiteau;  the 
latter  of  whom,  by  his  conduct  on  the  stand,  did  not  com* 
mend  his  oath  to  the  favorable  regard  of  the  Court.  We  will 
presently  consider  the  weight  to  which  their  evidence  is  en- 
titled, with  reference  to  the  object  for  which  it  was  offered. 

During  the  recess  of  the  day,  when  the  libellants  closed 
their  testimony  in  chief,  my  mind  was  impressed  with  the 
conviction  that  they  had  not  presented  a  case  so  free  frpm 
doubt,  as  to  warrant  a  decree  in  their  favor.  With  that 
couYiction,  I  was  disposed  to  stop  the  further  investigation ; 
but,  conceiving  that  the  examination  of  the  crew  of  the 
Fashion  might  lead  either  to  an  amicable  adjustment  by  the 
parties,  or  to  a  decree  on  the  basis  that  the  real  facts  of  the 
case  were  inscrutable,  I  permitted  the  hearing  to  proceed. 

Bat  the  testimony  of  the  respondents  gives  an  entirely 
different  view  of  the  transaction,  and,  if  worthy  of  credence, 
completely  exonerates  them  from  all  liability,  leaving  only 
for  the  determination  of  the  Court,  the  credibility  of  the 
ifitnesses  who  testify  to  the  facts.  It  establishes  that  the 
brig  Fashion  was  on  the  right  course,  as  confirmed  by  Captain 
Vfilloughby,  bearing  from  off  Bar  Point  North  by  East,  and 
headmg  for  the  Light-house ;   that   that  course  was   kept 
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without  yariationy  except  in  passing  the  Walbridge,  and  the 
shoal  which  made  oat  from  the  head  of  the  Island;  that 
she  was  properly  manned;^  that  she  had  a  proper  look-oat; 
that  she  used  extraordinary  precautions  to  escape  a  collisioii 
with  other  vessels ;  that  she  added  to  the  usnal  lights  re- 
quired by  the  law,  the  captain  placing  a  man  with  a  gIol)e 
lamp  outside  of  the  railing ;  that,  with  die  wind  lightly  freab- 
ening  from  the  West,  she  crept  up  the  stream  at  less  than  two 
miles  an  hour ;  that  every  man  of  her  crew  was  at  his  post ; 
and  that  she  made  no  injudicious  movement  whatever,  con- 
tinuing on  her  course  until  colliding  with  the  Pacific. 

Such  is  the  substance  of  the  testimony  of  Captain  McKee, 
corroborated  in  every  important  particular  by  AndretMy  Sal- 
many  Eoger8y  Flacky  Masony  Sheeh/y  and  others. 

How  has  it  been  impeached  ? 

I  must  confess  I  place  but  little  reliance  upon  the  mathe- 
matical argument,  or  that  which  has  been  adduced  to  show 
the  inconsistency  of  thii  testimony  with  natural  truth.  Such 
argument  is  based  upon  a  misapprehension  of  the  testimony 
as  to  the  position  of  the  other  vessels ;  for  displace  the  Hope 
a  few  rods  farther  West  or  South,  or  farther  from  the  Light- 
house, {loealitte$  about  which  all  the  witnesses  for  libellants 
greatly  differ,  and  no  two  agree,)  locate  the  Deer  further  np 
or  down,  and  change  but  a  few  feet  the  witness  ISliot,  and 
the  whole  argument  as  to  the  place  of  collision  falls  to  the 
ground.  It  requires  but  a  little  variation  in  the  lines  drawn 
upon  the  chart  to  demonstrate  this.  Besides,  if  the  witnesses 
locating  these  objects  (no  one  of  which  can  be  safely  consi- 
dered as  a  fixed  object  but  Elliot's  House  and  the  Island 
Light,)  had  satisfactorily  agreed  in  relation  to  the  same, 
which  is  not  the  case,  it  would  only  amount  to  the  testimony 
of  three  witnesses  hypothetically  contradicting  that  of  nine ; 
for  Capron  and  Wolf,  in  this  respect,  sustain  the  crew  of  the 
Fashion,  who  place  the  point  of  collision  below  the  Hope, 
and  some  80  rods  off,  and  the  course  of  the  Fashion  ai  ike 
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time  westward,  or  more  towards  the  American  side  of  the 
dianneL 

Neither  can  I  accede  to  the  opinion  that,  because  Chart 
B.,  drawn  by  Mr.    Gompeau,   represents  a    straight    line 
from  the  point  of  starting,  near  Bar  Point,  to  the  Light- 
house; and  these  witnesses  testified  to  it9  accuracy,  as  re- 
presenting the  mouth  of  the  river,  and  the  course  and  posi- 
tion of  the  vessels   in   its   vicinage,  that,  thereforey  they 
swore  to  snch  a  straight  line  as  the  course  of  the  Fashion, 
which  would  consequently  be^  inconsistent  with  keeping  the 
light  constantly  in  view  over  their  larboard  bow,  when  steering 
by  the  compass  North  by  East.      Their  testimony  was  in 
substance,  '^  That  having  fixed  the  compass,  and  taken  the 
beiring  North  by  East  in  starting  up  the  river,  their  course 
was  made  direct  for  the  Light-house,  sailing  or  heading  direct 
for  it,  until  coming  near  the  shoals,  when  they  sheered  off  a 
little  to  avoid  them,  and  remiming  again  their  course  hy  ike 
lAgW    Li  the  language  of  the  captain,  ^^  when  the  Light 
bore  North  by  East,  we  kept  away,  steering  direeUy  for  the 
lAgW*    In   pursuing  this  course,  it  is  true,  the  Fashion 
would  be  continually  nearing  the  eastern  side  of  the  channel 
as  she  advanced  up  the  stream,  because,  as  Captain  Wil- 
loughby  testified,  ^^  the  Canada  shore  protrudes  more  west- 
wardly,  and  the  channel  contracts  as  we  approach  the  mouth 
of  the  river,  and  as  the  point  of  starting  wa^  more  or  Um 
V69l  of  the  Lighi-house.     And  here  I  must  say  that  a  careM 
examination  of  the  testimony  has  corrected  the  mistake  under 
which  I  labored  for  a  short  time  during  the  able  argument  of 
the  Counsel  of  the  libellants ;  that,  in  this  respect,  the  testi- 
mony of  McKee  and  his  crew  was  as  to  an  impossibility,  and 
therefore,  so  to  be  considered.  But,  on  review,  I  find  instead 
of  **  keeping  the  light  bearing  a  little  over  the  larboard  bow," 
the  testimony  is,  that  they  kept  the  position  of  the  Fashion 
directly  ahead  for  the  light,  as  is  fully  and  intelligently  ex- 
plained by  Andrews,  the  first  mate,  saying : 
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^'  We  kept  away  tUl  toe  opened  Bois  Blanc  Light,  a  litde 
on  our  larboard  bow^  and  then,  that  is,  after  this,  steered  by 
the  light  and  compasi,  the  man  at  the  wheel  going  by  the 
Kght." 

And  Flake,  the  helmsman,  swearing  ^<  that  he  kept  his  eye 
on  the  light,  and  kept  it  as  right  ahead  as  he  could  see." 

I  was  very  careful  in  noting  the  testimony  as  given  by 
McKee,  Andrews,  Flake,  and  their  companions,  as  to  the 
course  of  the  vessel,  reading  over  repeatedly  to  them  what  I 
had  written  ere  they  closed  their  testimony,  that  I  might 
not  afterwards  be  misled ;  and  I  am  satisfied  their  testimony 
is  not  obnoxious  to  the  objection  which  has  just  been  con- 
sidered. 

But,  it  is  furthermore  urged,  that  McKee  shotdd  at  least 
be  discredited,  because,  as  is  charged  in  the  libel,  he  stated 
on  the  following  day,  when  he  arrived  at  Detroit,  "  That  his 
vessel  was  starboarded,"  and  that  such  a  statement  differs 
from  the  testimony  he  has  delivered  in  Court. 

That  he  told  a  different  story  on  the  occasion  alluded  to, 
is  not  so  clearly  established.  The  conversation  he  had  with 
Mr.  Thompson  and  others  was  a  hurried  one,  just  as  he  had 
landed,  and  when  on  his  way  to  telegraph  the  owners ;  and  it 
was  an  easy  matter  for  them,  under  the  circumstances,  to 
have  misunderstood  the  purport  of  his  language,  or,  for  him 
unintentionally  to  have  let  fall  a  word,  that  did  not  techni- 
cally convey  his  meaning. 

Thompson,  Montgomery,  Fish  and  McDonald  decline  testi- 
fying to  his  using  the  term  starboard,  while  only  Murray  and 
Goodsell,  of  the  eight  that  were  present,  swear  positively  that 
such  was  his  language.  Goodsell  had  proceeded  him  to 
Detroit,  and  given  his  version  of  the  transaction,  and  yet  the 
same  remarkable  want  of  coincidence  between  this  witness 
and  the  1st  mate  Fish,  which  distinguished  their  testimony  as 
to  the  relative  position  of  the  vessels,  and  their  conduct  at 
the  period  of  collision,  characterizes  their  testimony  as  to  the 
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strong  point  of  this  conversation.  Goodsell  swears  positiyely 
that  he  said  '^  he  gave  the  order  and  starboarded  his  yessel/' 
While  Fish  ^'will  not  be  so  positive  abont  the  word  starboard 
being  uttered,"  but,  that  he  eaid  ^'he  thought  that  the  Pacific 
would  go  between  him  and  the  Canada  8hore,-and  that  he 
headed  a  little  for  the  American  shore,  and  gave  her  a  wide 
berth  on  the  Canada  side ; "  which  is  not  materially  variant 
from  McEee's  testimony  on  the  stand.  The  witness  Thomp- 
son, however,  places  this  matter  of  impeachment,  I  have  no 
doubt,  in  its  true  light,  as  it  occurred ;  and  giving  to  his  ver- 
non  its  proper  weight,  it  would  not  justify  the  entire  rejeo* 
tion  of  McKee's  testimony,  on  the  ground  taken  by  the 
libellants.  With  the  change  of  one  word,  his  narration  of 
the  transaction  to  Mr.  Thompson  is  but  an  epitome  of  his 
testimony  in  Court,  as  I  have  recorded  the  same.  He  said  to 
Thompson,  '^He  saw  the  Pacific  descending  the  river,  he 
watched  her  to  see  her  course,  she  seemed  to  change  some  as 
she  approached,  shutting  out  and  opening  her  lights : "  from 
all  of  which  he,  McEee,  concluded  she  was  going  to  take  the 
Canada  side,  and  he,  willing  to  give  her  a  wide  berth,  "jwrf  to 
the  American  shore." 

But,  that  he  told  another  story,  is  mceeesfuUi/  rebtUted  by 
the  protest^  which,  if  not  competent  evidence  as  to  any  fact  it 
contains,  is  at  least  evidence,  that  he  and  his  whole  crew,  the 
morning  after  this  conversation  on  the  dock,  entertained  the 
Mme  apinionSj  and   narrated  succinctly  the  eame  facts,  to 
which  they  have  testified  in  Court ;  and  so  far  raises  the 
ptobability  that  the  witnesses  thus  impeaching  the  memory  or 
integrity  of  McEee,  were  clearly  mistaken  as  to  his  meaning, 
d  not  as  to  his  language.     Where  a  witness  is  sought  to  be 
impeached  in  this  manner,  by  a  number  of  otherSy  it  would  be 
more  satisfactory  if  those  others  could  agree  among  them- 
selves, or,  that  the  memory  of  each  had  caught  and  retained 
•t  least  the  convicting  word  of  the  reported  conversation. 
Moreover,  the  rejection  of  his  testimony  would  in  this  case 


168  momGAN. 


FMhion  «.  Wards. 


amomit  to  nothing,  it  would  not  weaken  the  preponderanoe^ 
as  the  $ame  facta  are  testified  to  by  Andrews,  Sheely,  ¥\bAj 
and  the  others ;  and  if  McKee  has  sworn  falsely,  they  sll 
hare  sworn  falsely ;  and  not  only  so,  but  their  moral  turpi- 
fade  is  magnified  beyond  the  one  ofiense  of  p^ury  to  a 
eormpt  combination  deliberately  to  swear,  by  whole-cloth 
manafactore,  to  a  tissue  of  falsehoods,  to  the  injury  of  the 
libellants,  a  supposition  too  monstrous  for  judicial  confidence. 
McEee  might  have  a  'motive,  in  self-protection,  as  between 
him  and  the  owners ;  but  it  is  hard  to  imagine  how  his  crew 
could  be  brought  to  such  a  stage  of  crime,  without  the  appH- 
anoe  of  the  usual  incentives  to  human  action.  The  intelligent, 
demonstrative  and  conclusive  evidence  of  Kennedy  Andreirs, 
was  in  all  particulars  corroborative  of  McEee ;  and  Flack, 
the  helmsman,  was  as  direct  as  to  the  same  facts  as  either, 
and  my  cotifidence  in  both  of  them,  as  witnesses,  has  not  been 
impaired.  The  great  point  of  controversy,  in  the  impeachment 
of  Captain  McKee,  is  as  to  the  course  he  ran,  and  the  neces- 
sity he  was  under  to  order  his  helm  a-starboard.  If  he  was 
on  the  Canada  shore,  such  necessity  may  be  conceived  possi- 
ble ;  but,  if  on  the  other  hand,  he  was  on  the  American  side 
of  mid-channel,  such  an  order  would  only  tend  to  put  his 
vessel  unnecessarily  more  in  that  direction.  Now,  that  Mc 
Kee  is  right,  is  confirmed  by  a  portion  of  the  testimony  of 
the  libellants. 

Let  a  line  be  drawn  through  the  river,  from  the  starting 
place  off  Bar  Point  upwards,  equi-distant  from  both  sides  of 
the  channel.     Call  the  same  7nj(i-channel. 

Now,  according  to  the  testimony  of  Noble,  and  Smith  Holt, 
the  wheelsman,  the  Hope  lay  in  mid-channel^  tailing,  or  with 
her  stern  towards  the  Canada  side :  Noble  saying,  '^the  Hope 
lay  in  mid-channel,  and  as  we  rounded  her,  we  left  her  on  ofsr 
starboard  side."  The  btyuo  of  the  Hope,  then  would  of  course 
be  pointed  to  the  American  side.  But  Shepherd  says,  ^'that 
the  Pacific,  in  passing,  rounded  theBbpe.'*     In  doing  so,  ler 
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$iem  would  of  course  tail  or  turn  Beveral  points  to  the  Canada 
shore,  and  consequently  her  bow-sprit  aero$$  midrchawnel^ 
would  directly  paM  down  the  riper  wettwardj  towards  the 
American  shore.  But  Fish  swears  that  the  collision  took 
place  85  or  40  rods  below  the  Hope ;  and  Qoodsell,  that  the 
Fashion  was  dead  ahead,  and  consequently  that  distance  in  a 
line,  drawn  from  and  along  her  bow  westward,  places  beyond 
controTersy,  according  to  the  testimony  of  these  four  wit- 
nesses of  the  libellants,  the  point  of  collision  on  the  American 
side  of  the  channel;  and  therefore  sustains  McEee  in  the 
testimony  he  has  given* 

Thus  disposing  of  this  branch  of  the  case,  we  are  caDed 
upon  to  decide  a  two*fold  objection  which  arises  from  the 
testimony  of  the  respondents :  yiz., 

1.  That  the  Fashion  being  on  her  larboard  tack,  as  is  con- 
tended, she  did  not  display  the  signal  light  as  required  by  the 
6th  sec  of  the  Act  of  Congress  of  1849. 

2.  That  the  ignorance  of  Captain  McKee,  as  to  the  new 
regnlationB  in  regard  to  nayigation  by  steamers,  exhibits  such 
a  want  of  seamanship,  as  to  prove  that  the  Fashion  was  not 
well  manned. 

Apart  from  the  consideration,  that  the  display  of  an  enor* 
mous  light,  is  not  made  either  by  the  libel  or  the  evidence, 
the  caose  of  the  collision,  I  am  by  no  means  satisfied  that 
(&ts  objection  is  well  taken  under  the  provision  of  the  Statute. 

The  language  of  the  5th  sec.  of  the  Act  of  1849  is  as  fol- 
lows :  '^  Daring  the  night,  vessels  on  the  etarhoard  tack  shall 
show  a  red  light ;  vessels  on  the  larboard  iaeky  a  green  light; 
and  vessels  going  off  large^  or  before  the  tvindj  or  at  anchor^ 
a  white  light."  ^ 

It  would  seem  from  the  use  of  the  conjunction  *'or,''  in  the 
last  branch  of  the  sentence,  that  legislation  designed  to  con- 
tra-distinguish  ^^ going  off  large'*  from  sailing  "before  the 
wmd,"  and  to  direct  the  display  of  the  white  light  under 
three  contingencies.    If  so,  the  phrase,  "before  the  wind,'* 
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cannot  be  considered  aa  definatory  of  ^^  going  off  large." 
What  then  was  meant  by  the  latter  contingency  ? 

Doubtful  words  in  a  Statute,  if  not  scientific  or  technical, 
are  to  be  interpreted  according  to  their  familiar  acceptation. 
But  the  words  here  are  all  iechnicalj  and  have  a  nautioal 
meaning  in  the  science  of  Navigation^  with  which,  in  the 
interpretation  of  a  Statute,  it  is  presumed  Courts  of  Justice 
are  acquainted.  No  experts  need  be  called  on  to  interpret 
the  Law.  Many  terms  and  phrases  are  used  in  our  Lair 
Books  and  Reports  in  Admiralty,  that  are  not  in  common 
use  out  of  that  jurisdiction.  Booms,  and  pawl  bits,  and  cat 
heads,  and  braces,  and  aft,  and  abaft,  and  larboard,  and  star- 
board occupy  a  prominence  in  Admiralty,  and  are  all,  in  legal 
supposition  at  least,  known  to  the  Court.  So  in  regard  to 
the  phrase  under  consideration ;  its  definition  is  the  interpretsr 
tion  of  the  Statute. 

Congress  designed  to  provide  three  signal  lights,  for  five 
contingencies,  and  "going  off  large,"  and  being  ^^  before  the 
wind,"  and  "at  anchor"  in  the  river,  of  a  dark  night, /we- 
ienting  a  similar  peril  to  approaching  vessels  ahead,  have  as- 
signed them  the  same  signal  light  as  a  warning.  "  Going  off 
large "  is  having  the  wind  free  on  either  tack,  properly 
termed  a  vessel  "  off  large,"  because  it  is  in  her  power  to 
take  a  course  to  either  side — starboard  or  larboard — ^proceed 
straight  forward  on  her  course,  or  return  back  to  her  ancho- 
rage, or  to  the  point  from  which  she  started.  In  other  lan- 
guage, she  is  free  to  the  wind.  She  is  not  bound,  but  like 
a  discharged  debtor  under  the  old  insolvent  system,  who 
being  at  large,  is  at  liberty  to  leave,  as  a  firee  man,  his  pri- 
son bounds,  and  go  whithersoever  he  will. 

Was  such  the  condition  of  the  Fashion  ?  McKee  testifies, 
"  that  the  wind  on  entering  the  river  was  W.  S.  W. — ^that 
at  first  it  was  very  light,  and  scarcely  sufficient  to  take  them 
up  the  river,  and  that  he  had  everything  arranged  to  let  go 
her  anchor.     But  it  soon  blew  a  little  stronger,  and  kept 
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ns  moving  slowly  on  our  course."  And  Fish  and  Dumont 
both  say,  that  when  they  first  discovered  her,  '<  they  oonld 
not  tell  whether  she  was  at  anchor  or  not."  And  Andrews 
says,  '^  that  they  had  a  board  her  larboard  tacks ;  "  and  he 
and  his  companions,  all  testify,  that  the  course  of  the  brig 
was  direct,  without  any  change  of  helm  or  sails,  and  free  to 
the  breeze.  Moreover,  McKee  swears,  ^^that  he  had  the 
regular  signal  light  burning  on  the  ^  pawl  bit,' "  which,  being 
the  white  lightj  and  taken  in  connection  with  the  evidence 
already  quoted,  shows  that  she  was  ^' going  off  large,"  with 
the  wind  on  her  larboard. 

Being,  then,  a  vessel  ^^off  large,"  on  a  larboard  tack,  or, 
to  use  the  phrase  of  Judge  Nelson,  in  10th  Howard,  '^  having 
on  board  her  larboard  tacks,"  she  was  not  in  fault  in  display- 
ing, in  such  a  contingency,  her  white  light  from  the  pawl 
bit. 

2.  Neither  can  the  second  objection,  as  to  the  brig  not 
being  well  manned,  be  considered  as  of  any  force,  unless  the 
catastrophe  can  be  fairly  attributed  to  the  ignorance  of  Cap- 
tain McEee  of  the  rules  and  regulations  adopted  by  the 
Board  of  Inspectors,  under  the  29th  Sec.  of  the  Act  of  185^. 
The  Act  itself,  in  its  various  provisions,  is  only  applicable  to 
vessels  propelled  in  whole  or  in  part  by  steam ;  and  no  spe- 
cial provision  is  made  for  promulging  these  ''rules  and  regu- 
lations "  to  be  observed  by  steamers,  beyond  "  furnishing  to 
each  steamer  two  printed  copies,  to  be  kept  in  conspicuous 
places."  The  law  did  not  go  into  operation,  except  as  to  the 
q>pointment  and  qualification  of  Inspectors,  and  the  licencing 
of  pilots  and  engineers,  until  the  15th  of  January  last;  and 
^cre  being  no  proof  of  these  regalations  being  promulged 
ontil  after  the  opening  of  spring  navigation,  the  notice  of  the 
existence  of  such  new  rules,  and,  therefore,  the  knowledge  of 
the  consequent  change  as  to  lights,  was  limited  to  steam  ves- 
sels. Excepting  the  application  of  the  old  maxim,  that  ig- 
norance of  the  law  is  no  excuse,  it  is  not  easily  apprehended, 
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how  the  ignorance  of  the  captain  of  the  brig  as  to  these  re- 
gulations, can  be  seriously  deemed  bad  seamanship.  BesideSi 
he  made  no  movement  whaterer  founded  npon  his  belief, 
that  the  old  regulations  were  still  in  force.  He,  hiB  two 
mates,  and  his  helmsman,  swear,  that  they  fixed  their  course 
and  took  their  heading  near  two  miles  below,  and  kept  it, 
without  deviation,  until  the  collision. 

Such,  then,  being  the  preponderance  of  the  testimony,  I 
am  constrained  to  determine,  that  I  find  no  fault  in  the 
Fashion ;  because  I  find  no  material  discrepancy  in  the  evi- 
dence sustaining  the  defense — ^but  much  difierence,  both  as 
to  fact  and  opinion,  between  the  witnesses  called  to  sustain 
the  libel.  Neither  am  I  able  to  say  that  McKee  and  his  crew 
were  mistaken  or  deceived  as  to  the  course  and  movements  of 
the  brig ;  but,  on  the  other  hand,  if  that  to  which  they  have 
testified  be  untrue,  in  the  main  or  in  any  important  particular, 
I  must  declare  they  are  guilty  of  wilful  and  corrupt  perjuiy, 
and  should  not  be  permitted  to  escape  with  impunity. 

Our  next  inquiry  is,  whether  or  not  the  collision  occurred 
in  consequence  of,  or  can  properly  be  attributed  to  the  negli- 
g^nce  or  misconduct  of  the  Steamer  Pacific.  And  this  in- 
quiry is  necessary,  in  order  to  determine  the  question  of 
tnevitable  accidewt. 

The  rule  is  well  settled  in  cases  of  this  description,  that  ihe 
libelants  must  not  only  show,  that  the  collision  was  occasioned 
by  the  fault  of  the  opposite  party,  but  also,  that  ordinary  care 
and  diligence  were  used  on  their  own  part  to  avoid  it.  A 
failure  in  either  respect  will  dismiss  the  libel. 

The  law  imposes  the  burden  of  proof  on  them,  with  one 
single  exception ;  and  that  is  where  the  libellants  establish 
misconduct  or  negligence  on  the  part  of  the  respondents'^ 
vessel,  the  burden  of  proof  is  partially  shifted,  requiring 
them  to  show  that  such/auZ^  did  not  cause  the  collision.  Ai 
is  observed  by  Mr.  Justice  Nelson,  in  Netctan  v.  StMiniy 
10  Howard,  605 : 
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''If  every  proper  precautionary  measure  was  carefully  and 
timely  taken  by  the  steamer  to  pass  the  sloop  Hamlet  in  safety, 
and  the  accident  happened  «o{«2y  in  consequence  of  themisma- 
ns^ement  and  unskillfuhiess  of  the  officer  in  charge  of  thai 
ressel ;  then  the  damage  can  only  be  attributed  to  his  own 
inattention  and  want  of  skill,  and  not  to  the  steamer.** 
Otherwise,  if  the  steamer  was  in  fault,  Videj  as  to  similar 
ruling,  Olapp  y.  Toung,  m.  Law  Report,  8 ;  and  5  How.,  465. 
In  this  last  case,  Mr.  Justice  Wayne,  by  whom  the  opinion 
of  the  Superior  Oourt  was  delivered,  emphatically  observes 
that— 

''In  cases  of  collision,  where  the  one  vessel  is  dearly 
proved  to  have  neglected  a  duty  imposed  by  law,  she  will  be 
held  responsible  for  all  losses,  unless  it  ciUo  appears  that  the 
collision  was  not  caused  by  such  neglect." 

Another  rule  has  been  likewise  well  settled  in  Admiralty, 
both  in  England  and  in  this  country,  and  that  is,  "  That  a 
vessel  having  the  wind  free  is  obliged  to  get  out  of  the  way 
of  a  vessel  close-hauled,  and  the  burden  of  proof  is  on  the 
former  to  show  the  exercise  of  all  care  and  skill  to  prevent 
a  collision.  Vide  8  Hag.,  214;  2  Dodson,  88  and  86;  1 
Conklin,  305.    St.  John  v.  Paine  ^  al.    10  How.,  681. 

Since  the  introduction  and  application  of  steam  in  the  pro- 
pulsion of  vessels,  this  rule  has  been  so  construed  and  en- 
larged as  to  require  from  steamers  the  use  of  aU  their  power^ 
under  all  circumstances,  to  keep  clear  of  sailing  vessels,  and 
for  this  reason,  that  their  impetus  being  controlled  by  human 
skill,  they  are  considered  as  vessels  navigating  with  a  fair 
wind,  or  (in  the  language  of  Judge  Nelson,  in  10  Howard) 
"qoinq  era  LARGE,"  and,  therefore,  bound  to  give  way  to 
flailing  vessels  beating  to  the  windward  on  either  tack.  Vide 
the  cases  of  The  Perth,  8  Hag.,  41i ;  The  Shannon,  2  Hag., 
178 ;  The  James  Watt.,  2  Rob.,  277 ;  The  Birkenhead, 
8  Rob.,  82.  These  four  cases,  taken  from  recent  English 
Admiralty  Reports,  in  their  application,  strongly  illustrate 
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the  rule  as  to  steamers*  In  the  first,  the  steamer  Perth  ran 
foul  of  the  libellants'  brig,  while  she  was  running  at  the  rate 
of  TWELVE  miles  an  hour,  in  a  dense  fog,  and  in  a  track  fre- 
quented hy  coasters.  The  brio  was  not  discovered  uktii 
THE  bteameb  was  CLOSE  UPON  HER.  The  Order  to  port 
helm  was  immediately  given,  but  NO  order  to  stop  the 
JBNOINES.  The  onty  question  with  the  Court  was,  ^'  had  Uu 
steamer  done  all  in  her  power  to  avoid  the  collision  f  and 
it  was  held  that,  considering  the  fogy  and  that  the  track  was 
frequented  by  coasterSy  she  ought  to  have  reduced  her  speed 
M  least  one-half,  or  to  six  miles  an  hour  ;  and  that  such  pre- 
caution was  due  to  the  safety  of  other  vessels;  the  Trinity 
inasters  declaring  that,  from  their  own  experience,  a  steamer 
could  be  stopped  in  a  little  more  than  her  own  length.  Here, 
then,  the  fault  was  that  of  the  steamer,  in  not  slackening  her 
speed  one-half  in  passing  through  the  fog,  and  also  in  neg- 
lecting to  stop  her  engine  on  first  discovering  the  brig. 

In  the  2d  case, — which  is  that  of  the  Shannon,  and  was  also 
the  case  of  a  steamer  and  a  sail  vessel,  the  Court  held — that, 
^though  the  Shannon  made  out  a  clear  case  of  a  compliance 
on  her  part  with  the  rules  of  navigation,  and  proved  that  the 
sail  vessel  was  navigating  in  violation  of  the  same ; — ^yet,  as 
the  former  received  her  impetus  from  steam,  and  discovered 
the  latter  ascending  the  river  five  miles  off — she  should  have 
been  then  under  her  master's  control,  and  was  therefore 
bound  to  give  way,  and  in  not  doing  so,  was  at  fault — ^and 
decreed  to  suffer  the  loss  which  had  accrued : — and  this  on  the 
principle,  that  the  steamer  did  not  use  aU  the  necessary  pre- 
caution. 

The  3d  case  is  that  of  the  steamer  James  Watt,  which 
collided  with  the  schooner  Perseverance,  while  the  latter  was 
ascending  and  the  former  descending  the  river  on  a  dark  night. 
The  master  of  the  Watt,  being  in  doul>t  what  course  the 
schooner  would  take,  put  her  helm  to  port  when  the  collision 
occurred.    It  was  held,  that  the  Watt  tipas  bound^  under  the 
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circumstances,  {stresB  being  laid  an  the  dovht  of  the  Cap- 
tain  as  to  what  course  the  schooner  was  iuj)  instead  of  por- 
ting his  helm,  to  have  blackenxd  his  speed,  untU  the  course 
and  situation  of  the  other  vessel  were  discoverable,  and  then 
to  have  acted  according  to  circumstances. 

In  the  other  case,  that  of  Birkenhead,  it  was  held,  that 
although  the  watch  on  board  were  justified  in  an  erroneous 
belief,  occasioned  by  the  darkness  of  the  night  as  to  the  cha- 
racter and  position  of  the  Brig  with  which  the  Birkenhead 
coUided ;  yet,  that  the  proper  precaution  was  not  taken  on 
board  of  the  steamer,  by  reyersing  her  engine  in  time,  and 
keeping  it  so  until  the  fact  was  ascertained,  whether  or  not 
the  brig  could  be  passed  on  either  side. 

These  cases,  and  others  of  a  kindred  character  in  the  Eng- 
lish Adnurality,  have  been  specially  cited  and  recognized  as 
law,  and  their  principles  adopted  by  the  Supreme  Court  of 
the  United  States.  10th  How.  584.  The  general  rule  is 
thereby  established,  tfiat  in  all  cases  of  collision  between  a 
sail  vessel  and  a  steamer,  the  latter  will  not  be  exonerated 
from  liability,  unless  on  proof  that  every  precautionary  measure 
was  adopted  by  her  to  avoid  a  collision.  And  timely  slack- 
ening the  speed,  is  deemed  a  necessary  precaution.  A  mere 
conformity  to  the  rules  of  navigation  will  not  excuse ;  neither 
can  she  under  such  circumstances,  attach  responsibility  to 
the  sail  vessel,  on  showing  her  faulty  in  non-conformity  to 
Buch  rules,  unless  such  fault  and  non-conformity,  and  not  the 
steamer's  want  of  the  utmost  care,  was  the  sole  cause  of  the 
accident. 

Steamers  invoke  a  power  in  navigation,  highly  advantage- 
ous to  trade  and  commerce,  but  at  the  same  time  perilous  to 
other  vessels,  unless  managed  with  the  greatest  care,  and  the 
most  constant  vigilance.  Greater  than  the  winds,  and  not 
so  capricious,  this  power  is  ever  under  the  guidance  of  expe- 
rience and  skill ;  and  in  their  greatest  speed  steamers  can  be 
almost  instantly  stopped,  by  stopping  their  engines,  or  their 
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oourse,  ^^  though  ihej  be  so  great,  easily  turned  about,  witt 
a  very  small  helm,  whithersoerer  the  goremor  listeth." 

The  law  therefore,  in  tender  regard  to  human  life  and  pnk 
perty,  wiU  not  sanction  the  use  of  this  power,  however  ooih 
venient  to  the  public,  to  the  destruction  of  the  rights  sad 
interests  of  others. 

In  St.  John  ts.  Payn,  10th  How'd,  Judge  Nelson  ia 
delivering  the  opinion  of  the  Supreme  Oourt,  and  appro- 
vingly citing  the  Perth  and  the  Shannon,  declares: 

^^  The  obligation  of  steamers  to  avoid  a  collision,  extendi 
further  than  sail  vessels,  because  they  possess  a  power  not  be* 
longing  to  the  latter,  even  with  a  fair  mndj  the  Captain 
having  the  steamer  ev^  under  his  command,  both  by  altering 
the  helm,  akd  by  stopping  the  JEnffine$J*  ^^  Greater  caution 
and  vigilance  therefore  will  be  exacted  of  them,  and,  as  t 
generid  rule,  when  meeting  a  sail  vessel,  whether  close-haoled 
or  with  a  free  wind,  the  steamer  must  adopt  mich  preeautiffm 
as  will  avoid  collision." 

The  rule  is  imperative.  The  tteamer  must  do  all  in  hr 
power.  Anj  omission  of  a  duty,  under  the  exigency,  w31 
make  her  owners  liable  for  the  consequences. 

In  Newton  vs.  Stebbins,  10th  How'd  606,  the  same  Judge^ 
announcing  the  opinion  of  the  Court,  again  declares : 

^^  The  steamer  was  greatly  to  blame  in  not  having  slackened 
her  speed,  (she  then  running  from  eight  to  ten  miles  aa 
hour,)  as  she  approached  the  fleet  of  River  Craft.  It  is 
manifest  to  common  sense,  says  the  Supreme  Court,  that  tiUt 
rate  of  speed,  under  such  circumstances,  exposed  the  othtf 
vessels  to  unreasonable  and  unnecessary  peril,  and  vns  adopt 
the  remark  of  the  Court  in  the  case  of  the  Rose  (2d  W.  Bob. 
8);  ^'That  it  may  be  a  matter  of  convenience  that  steamers 
should  proceed  with  great  rapidity,  but  they  will  not  be  justi- 
fied in  such  rapidity,  to  the  injury  of  others."  And  in  the 
case  of  Genesee  Chief;  12th  HoVd  563,  Chief  Justice  Taney 
observes: 
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^^A  Bteamer,  having  the  commajid  of  her  own  oonrae  and 
her  own  speed,  it  is  her  duty  to  pass  an  approaching  veoMl 
at  such  diatanoey  as  to  aroid  all  danger  where  she  has  room; 
and  if  the  water  is  narrow,  her  speed  should  be  so  cheeked, 
as  to  accomplish  the  same  purpose."  Q3ie  Snpreme  Court  of 
the  IT.  S.,  then,  have  gone  to  the  fullest  extent  of  the  Eng- 
lish andiorities,  and  in  adopting  the  language  of  tiie 
Court  in  the  Bose,  have  also  adopted  the  principle  which 
goyemed  that  case,  yiz.,  that  a  rate  of  speed  in  steamers, 
wUdii  under  the  circumstances,  necessarily  endangers  the  pro- 
perty of  others,  is  unjustifiable,  and  makes  the  owners  re- 
sponnble  for  the  consequences. 

In  the  case  of  the  Rose,  the  night  was  dark  and  hasy,  she 
had  her  li^krts  burning,  the  sail  vessel  had  none,  and  no  ves- 
sel could  be  discerned  at  a  greater  distance  than  a  quarter  of 
a  mile;  and  at  the  time  of  the  c^isio|i  the  steamer  wae 
rumiingattherate  often  or  eUven  mUs%  an  hour;  under  such 
dreomstances,  and  biued  up&n  the  9peed  cf  /As  .Bose,  was  the 
remark  made  by  the  Court,  as  approvingly  cited  in  Newkn 
vs.  &dbm%.     Time,  place  and  circumstances,  therefore,  are 
all  to  be  carefully  considered  and  weighed,  in  the  formatioii 
ni  a  ju<^ment  as  to  what  would  constitute  a  legitimate  speed 
in  case  of  a  collision.    It  would  vary  under  different  vicissi- 
tades»    Full  speed  would  not  be  improper  in  an  op^i  lake, 
with  a  wide  berth  in  day  light:  or,  in  navigating  a  river  dear 
to  observation  and  free  from  obstruction :  while,  on  the  other 
hand  the  greatest  caution  and  the  utmost  care  is  essentially 
requisite  at  night,  on  a  narrow  channel,  frequented  by  other 
vessels,  and  especially  where  a  number  are  known  to  be  an- 
diored,  or  detained  by  stress  of  weather.    Under  such  ouv 
eamstances,  a  steamer  is  obligated  by  the  law,  either  to  stop 
her  en^e,  in  order  to  ascertain  her  course,  or,  slowly  to  fed 
her  way,  under  no  greater  power  of  steam  than  that  which  is 
burely  necessary  for  steerage  purposes ;  and  any  greater  rate, 
12a 
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•Ten  where  the  peril  is  imminent^  and  has  been  foFeseen, 
would  be  nnjoBtifiable. 

Moreover,  in  the  last  case  cited,  that  of  the  Oonessee  Ghi^ 
the  Supreme  Court  has  established  a  rule,  that  must  goTOB 
in  all  such  cases.  It  presents  a  simple  alternative  to  steamen 
in  meeting  sail  vessels,  by  declaring,  that  they  must  ^'paa 
approaching  vessels  at  a  wfe  diitanee  if  possible;  or,  if  not 
possible,  they  must  stop  their  further  progress  until  the 
difficulty  be  obviated." 

Such  a  rule  then,  being  authoritatively  given  by  our  higheBt 
Judicial  Tribunal,  our  duty  is  to  apply  it  to  the  facts  of  this 
case ;  and  in  doing  so,  a  two-fold  inquiry  is  presented,  whiek 
we  will  briefly  discuss  : 

1st.  Was  the  speed  of  the  Pacific,  at  the  time  and  under 
the  circumstances  of  the  collision,  such  as  to  amount  to  a 
fault  occasioning  the  accident  ? 

2d.  Was  there  space  for  her  to  have  passed  on  the  Csmda 
or  American  side  of  the  channel,  and  therdl)y  have  avoided 
the  Fashion  ? 

Were  it  not  for  the  great  discrepancy  in  the  testimony  of 
the  Officers  and  Crew  of  the  Pacific,  as  to  the  question  of 
speed,  ike  Court  would  have  very  little  difficulty  in  fixing  the 
fact.  For  their  testimony  on  that  point,  especially  that  of 
the  Engineer  Hickey,  is  more  reliable,  than  the  testimony  of 
the  other  witnesses,  who  were  not  on  board  of  the  steamer. 
With  all  of  them,  except  the  Engineer,  it  would  be  but  » 
matter  of  opinion,  and  with  him,  it  i$  knowledge  derived  from 
experience  and  observation  of  his  machinery  and  the  revoln- 
tions  of  his  wheels.  The  Libel  fixes  the  speed  htjive  miUi  an 
hour  and  no  doubt  the  Proctor  in  drawing  his  Bill,  obtained 
this  fact  from  that  source;  then  fresh  in  the  recollection  of  the 
party.  The  testimony  adduced  on  the  part  of  the  libelanb^ 
varies  from  four  to  seven  miles ;  while  that  of  the  respondents 
.  runs  up  from  eeven  to  fifteen  miles  an  hour.  Sheppard  stood 
on  the  Brig  Hope,  and  noticed  the  vessels  pamng  and  thmb 
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the  speed  of  the  steamer  between  nx  and  9even  miles ;  but  I 
am  of  opinion  that  the  «a^a<?^ory  preponderance^  is  with  the 
officers  of  the  deamerj  who  should  be  best  conversant  of  the 
&ct,  and  better  qualified  to  form  a  right  judgment,  while  one 
of  them  eculd  know  the  fact,  if  he  thought  proper  to  have 
directed  his  attention  at  the  time  to  the  subject. 

There  can  be  no  doubt,  that  until  she  was  abreast  of  the 
ViBAQO,  her  speed  was  as  usual,  $i>out  fifteen  miles  an  hour; 
and  that  then, /or  the  fint  time^  observing  the  peril  to  tphieh 
she  ioae  exposed,  she  checked  her  speed,  and,  in  the  inter- 
Tening  space  between  that  vessel  and  the  Mope,  (thej  being  a 
quarter  of  a  mile  apart)  the  steamer  was  carefully  worked  bt 
HAin>,  and  not  by  steam,  the  connection  between  her  paddle 
wheels  and  machinery  being  suspended;  and  hooked  on  again 
as  she  rounded  the  Hope,  and  not  a  minute  before  the  ac- 
cident. 

Her  speed,  therefore,  between-  the  Virago  and  the  point  of 
eollision,  becomes  the  important  question..  Anterior  to  this^ 
there  could  be  no  fault  in  her  full  speed,  as  it  endangered  not 
the  property  of  others ;  and  she  was  not  obligated  to  check 
or  change  untfl  the  necessity  was  apparent,  when,  abreast  of 
the  Virago,  the  captain  and  the  mate  first  discovered  their 
vicinage  to  the  fleet  of  sail  vessels,  and  observed  the  brig 
ascending  half  a  mile  offl. 

Our  attention,  therefore,,  is  limited  to  the  testimony  as  to 
her  speed  in  that  space. 

Captain  Goodsell  swears : 

^^  On  passing  the  Virago,  we  checked  our  speed,  by  back- 
ing and  reversing  the  engine ;  and  at  the  time  of  the  col- 
lision, the  Pacific  was  passing  the  land  at  the  rate  of  four 
orfivemQesan  houty  the  current  being  there  four  miles  an 
h&ur. 

Crooley,  the  captain  of  the  Virago,  swears : 

^  That  he  heard  the  bell  ring  to  stop  the  engine,  when  the 
Pacific  passed  the  Virago." 
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Hickey,  the  engineer,  on  whom  I  most  rel j,  swears : 

*'  Between  the  Virago  and  the  Hope,  the  steamer  was 
ing  the  land  at  the  rate  of  fttb  miles  an  hoar,  vfUk  a 
of  few  miU$.  Her  speed  had  been  checked  a  few  miiuitet 
before  the  collision  took  place.  The  engine  was  itopped  sad 
backed,  and  I  worked  her  very  slow  by  hand,  with  no  jfretUar 
motion  ihan  a  good  tteerage  «c^«y,  fMiking  but  M«m  or  eight 
revdutioni  of  the  wheel.  Before  she  was  checked,  she  was 
fanning  at  the  rate  of  fourteen  or  fifteen  miles  an  how* 
Hooked  on,  just  before  die  crash,  and  stopped  the  engine  wl 
the  same  time.    Her  engine  speed  bat  one  mile.^ 

Fish,  the  mate  who  had  the  temporary  command,  8we«n: 

<^  When  we  got  near  the  Virago,  I  ordered  tlie  engine  re> 
versed  and  backed,  ahnost  stopping  her  headway;  and  ber 
speed  did  not  exceed  four  miles  an  hoar  from  that  time  tiD 
the  collision,'*  indading  the  current. 

Domont,  second  mate,  swears : 

'*<0n  nearing  the  Virago,  we  reversed  oar  engine,  and 
slackened  our  speed  from  three  to  five  revolutions,  and  eon- 
tinned  so  until  the  collision.  Passing  the  land  at  foor  miles 
an  hour,  and  about  a  mile  an  hour  was  sufiUnent  steerage 
way.'* 

Oonsidering  the  official  position  occupied  by  diese  wit- 
nesses, the  one  captain,  who  ought  to  know ;  his  two  aateSi 
who  had  every  opportimitg  of  knowing;  and  the  engineer, 
whose  especial  function  was  to  direct  the  machinery,  so  as  te 
attain  with  safety  a  certain  power  as  to  speed,  all  of  whom 
had  ability  and  experience  to  form  a  correct  judgment,  and 
all  concurring  that  the  speed  did  not  exceed,  including  the 
current,  five  miles  an  hour;  and  the  fiM^t  is  satisfactorily 
settled,  that  her  impetus  at  the  time  did  not  exceed  mort 
than  what  was  necessary  for  eteerage  purposee.  For  if  the 
current  was  four  miles,  some  motion  of  the  machinery  was 
necessary,  to  enable  the  wheelsman  to  guide  the  ship,  and 
move  her  through  the  perils  by  which  she  was  sorroavdel 
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All  i^ee  that  the  night  was  dark — no  moon  or  star 
li^t — and  objeeta  but  dimly  dlBoemed  at  a  few  roda  distance. 
Ber  duty  then  was  to  moye  cautioualyy  w>t  U  r^wm^  but  te 
feel  her  way  in  her  downward  progress,  and  without  abso- 
lutely anchoring  in  the  stream.  She  must  exercise  some 
power  to  liable  her  to  ayoid  a  collision.  I  do  not  question 
the  integrity  of  these  witnesses,  and  I  confide  in  their  abi- 
H^  to  give  a  reliable  estimate  as  to  this  vwyimporUmt 
pwnL  Had  the  testimony  been  otherwise,  had  the  speed  ex- 
oeeded  that  which  was  merely  necessary  aa  steerage  poweTi 
liad  hei  oflScers  neglected  the  precaution  of  reversing  her 
engine  and  stopping  her  headway,  when  off  the  Virago,  and 
-when  they  were  first  apprised  of  the  peril  ahead,  the  steamer 
would  haye  been  grossly  in  fault,  and  under  no  pretense 
0onld  claim  the  protection  of  this  Court. 

The  next  question  is,  whether  there  was  room  for  her  to 
liaye  passed  on  either  side  of  the  Hope. 

Here  there  is  great  discrepancy  in  the  testimony^  While 
the  crew  of  the  Fashion  testify  positiyely  that  there  was  sueb 
an  open  space  on  the  Canada  side,  and  there  is  no  doubt  but 
what  other  steamers  passed  both,  shortly  before  and  shortly 
after  the  collision,  and  while  the  Blossom  reached  the  Light- 
bouse  on  the  American  channel ;  yet  Goodsell  and  Fiah,  with 
whom  the  responsibility  of  navigating  the  steamer  chiefly 
rested,  testify  that  the  latter  channel  was  blocked  up,  and 
that  although  there  was  open  space  on  the  Canada  side,  yet 
tiiere  was  danger  of  running  aground.  From  this  discre- 
pancy, as  to  this  point,  I  am  not  able  to  declare  the  eimru  of 
the  steamer  a  fault.  How  much  soever  we  know  the  fact 
now,  yet,  at  the  time,  either  passage  seemed  hazardous  to  the 
ofiicers  of  the  steamer.  I  am  of  opinion,  therefore,  that  the 
collision  was  an  inevitable  accident,  resulting  from  the  dark- 
ness of  the  night,  and  is  not  attributable  to  the  feult  of 
either  party.  Both,  from  the  preponderance  of  the  testi- 
mony, did  all  in  their  power,  all  that  was  called  for  under 
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the  circumstances ;  both  vessels  were  properly  maimed  and 
skilfollj  managed,  and  both  used  every  precaution  that  could 
be  used  under  the  circumstances  to  escape  the  catastrophe 
which  occurred. 

Under  such  circumstances,  the  settled  rule  in  the  United 
States  is  the  rule  of  the  Admiralty  in  England,  and  not  Ae 
rale  which  prevails  among  the  maritime  states  of  the  Con- 
tinent of  Europe.  That  rule  has  not  merely  been  cited  and 
recogniied  by  the  Supreme  Court  of  the  United  States,  as 
by  Woodbury,  Justice,  in  Waring  v.  Clarke  but  expressly 
adopted  and  directly  applied.  Vide.  1  Howard's  BepoiiE^ 
28  and  80 ;  6  How.,  608,  and  14  How.,  588. 

In  the  last  case,  that  of  Stairhaek  v.  Bae^  after  citing  the 
English  and  the  two  preceding  American  cases,  and  the  Con- 
tinental Rule,  Judge  Nelson,  who  delivered  the  unaninunu 
opinion  of  the  Supreme  Court,  says  as  follows: 

^^  We  think  it  more  just  and  equitable,  and  more  consistent 
with  sound  principles,  that  where  the  loss  happens  from  a 
collision  which  is  the  result  of  inevitable  accident,  without 
the  negligence  or  fault  of  either  party,  that  each  shcndd  hear 
his  own  loss. 

'^  There  seems  no  good  reason  for  charging  one  of  the 
vessels  with  a  share  of  a  loss  resulting  from  a  common  car 
lamity  beyond  that  happening  to  herself,  when  she  is  with- 
out fault,  and,  therefore,  in  no  just  sense,  is  responsible 
for  it.'* 

This  reverses  the  New  England  decision,  and  the  libel, 
therefore,  must  be  dismissed  with  costs. 


Thb  Unitei)  Statbs  t;.  Ebastus  Pottbb. 

1.  Where,  in  tlie  opinion  of  the  Court,  the  endenoe  preponderates  ia 
flaTor  of  the  Terdiot,  the  Court  will  not  aet  it  aaide  on  the  ground  of  i«- 
timony  subeequently  tubmitted,  impeaching  the  credibility  of  one  of  the 
witneaaea. 
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The  United  Staiee  v.  Exmeiue  Fetter. 

2.  Where  a  eaaee  haa  been  cloeed  at  the  ereniag  of  adUennunent)  and 
the  parUes  agree  to  a  teaUd  verdict,  and  the  Jory  come  in  with  a  sealed 
Terdiet,  to  which  all  their  names  are  appended,  the  Court  will  not  permit 
the  jnry  to  be  interrogated  as  to  their  iindingi  but  will  order  each  Juror 
to  be  asked,  whether  or  not  the  sealed  Terdiot  is  or  is  not  his  Terdiet ; 
and  on  ereiy  juror  replying  that  it  is,  will  dlieot  it  to  be  reoorded  •• 


Handy  for  United  States. 

Laihrop  ^  Van  Armany  for  defendant. 

[opinion  OV  THB  court  BT  JUDOB  WILKIN8. 

Kve  reasons  are  placed  on  record,  why  the  Court  should 
gnat  a  new  triaL 

The  fonr  first  were  not  pressed  in  the  argument,  and  are 
certainly  not  founded  either  in  law  or  in  the  facts  of  the 
case. 

That  the  Court  erred  in  refusing  parol  testimony  of  that 
which  was  matter  of  record  by  lawy  and  which  was  in  the 
power  of  the  defendant  to  produce,  might  well  be  abandoned, 
when  well  considered. 

That  the  verdict  was  against  the  evidence  of  the  case,  or 
without  evidence. 

But  I  do  not  yield  my  assent  to  the  proposition  that  either 
of  these  counts  are  essentially  defective.  It  is  conceded  that 
the  prosecutor  cannot,  in  the  same  count,  charge  different 
offenses  in  the  alternative,  as,  for  instance,  that  the  defendant 
did  this,  cr  did  that,  because,  in  pronouncing  judgment,  there 
would  be  no  certainty  in  the  finding  of  the  jury,  and  conse- 
qaeutly  no  basis  of  record  for  the  sentence  of  the  Court. 

But  I  am  inclined  to  question  the  construction  of  the  Sta- 
tute, which  maikes  two  offenses,  where  but  one  was  evidently 
contemplated.  The  Statute  declares  cutting,  or  procuring  to 
be  cat,  one  offense,  i.  e.,  cutting,  on  the  principle  that  the 
pTiycurer  is  the  doer;  aiding  or  assisting  one  offense,  as  he 
who  aids  is  of  identity  with  him  who  assists;  and  removing 
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or  procnrmg  to  be  ranoTed,  another  offense.  A  eouit  for 
aiding  or  assisting,  would  certainly  not  be  defectiye,  because 
aiding  is  assisting,  and  assisting  is  aiding.  And  so,  in  ccm- 
templation  of  law,  be  who  procures  or  causes  the  cuttiDg,  is 
ef  identttj  as  to  the  offense  with  the  actual  cutter,  as,  hj  the 
subsequent  language,  the  latter  is  an  offender,  under  the  ap- 
pellation of  '^  being  employed  in  cutting."  But  it  is  unne- 
cessary to  consume  time  on  this  particular  exception,  as  the 
third  count  is,  in  the  opinion  of  the  Court,  entirely  unex- 
ceptionable. 
Motion  to  arrest  oyerruled. 


EiEF  AKB  LoKa  V.  Ths  Steahse  London. 

1.  The  sixth  section  of  the  Act  of  Congress  of  1790  eonftrs  power  «• 
tbe  Judge  or  Jostioe  to  issue  summary  prooess  in  the  oases  specified ;  and 
the  Court  vill  not  look  beyond  the  certificate  of  such  officer  for  the  autlio- 
rity  of  the  clerk  to  issue  the  process  prescribed ;  but  such  certificate  moat 
show  on  its  Usee  that  the  Commissioner  had  authority  to  act. 

Two  seamen,  being  discharged  from  the  steamer  London,  at  (he  Port  of 
Petroiti  made  oath  before  a  United  States  Commissioner,  of  the  amoui  i 
dne  them  as  wages,  who  certified  the  same  to  the  District  Clerk ;  on  whiek 
a  summons  was  issued,  directed  to  the  master  of  the  yessel,  to  show  canaa 
why  proceedings  should  not  be  forthwith  instituted  against  the  yesseL 

The  principal  objection  to  the  prooess  was,  that  the  oertifieate  vpoB 
whieh  it  was  based  did  not  state  the  residence  of  the  District  Judge^  er 
that  he  was  absent  from  his  residence  in  the  oity  of  Detroit,  where  tlie  Ad- 
miralty Court  was  held. 

Sichuy  D.  Miller  J  for  libellants. 
BwU  ^  Newberry  J  for  respondent. 

opinion  OV  THB  COUBT  by  JUDOB  WILKIN8. 

A  motion  is  made,  on  the  part  of  the  claimants  of  said 
vessel,  to  quash  the  writ  issued  in  this  case,  and  all  subse- 
quent proceedings,  on  seven  distinct  grounds  set  forth  in  the 
application. 


OCTOBBR  TBBM,  1854. 18S 

KMf  and  Long  «.  T^  Steamer  Loftdon. 

The  process  was  issued  by  the  Gkrk  of  the  Distriet  Court 
against  the  ressel,  on  the  certificate  of  a  Commissioner  of 
said  Court)  stating  that  there  existed  sufficient  cause  of  com- 
plaint, on  behalf  of  eomplainants,  on  which  to  found  Admi- 
xal^  process,  under  the  summary  proTisions  of  the  sixth  see« 
timi  of  the  act  of  1790,  (first  Statute  at  large). 

The  first  six  exceptions  taken,  embrace  objections  to  the 
regularity  of  the  proceedings  before  the  Commissioner,  the 
service  of  the  summons,  and  the  iufficiency  of  the  case  made 
before  that  officer,  as  the  basis  of  the  certificate. 

Into  these  matters  the  Court  will  not  inquire.  The  Statute 
clothes  the  Judge  or  Justice  with  power  in  the  premises,  and 
this  Court  will  not  look  beyond  the  certificate,  as  conferring 
authority  on  its  clerk  to  issue  the  process* 

Sut  although  the  Court  will  not  look  heyandj  it  will  look 
at  the  certificate,  in  order  to  ascertain  whether  the  exigency 
specified  in  the  Statute  existed ;  or,  in  other  words,  \ihether 
there  was  a  statutory  authority  for  the  process. 

The  object  of  the  law  is  the  speedy  adjustment  and  re* 
eoYcry  of  seamen's  wages,  and  at  the  same  time  prevent 
rexatious  litigation.  With  this  view,  the  Statute  provides, 
that  ^if  the  wages  be  not  paid  within  a  specified  period,  or 
any  di$pute  $haU  arise  in  regard  thereto^  it  shall  be  lawful  for 
the  Jvdg€  of  the  Diririet  wherein  the  vessel  is  moored,  to 
issue  a  summons  for  the  master  to  appear  before  him,  and 
show  cause  why  proceedings  should  not  be  forthwith  insti* 
tuted  against  the  vessel,  according  to  the  course  of  Admiralty 
Courts,  for  the  recovery  of  the  wages  due.''  But  the  Statute 
farther  provides,  ^'  that  in  case  the  residence  of  the  Judge  of 
the  District  be  more  than  three  miles  firom  the  place,  or*he  be 
absent  from  his  place  of  residence,  then,  in  such  coMe^  any 
State  Magistrate  or  United  States  Commissioner  may  issue 
such  summons,  take  temporary  cognisance  of  the  complaint, 
and  certify^  if  the  amount  be  not  settled,  the  subject  mat* 
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ter  to  the  Distriot  Clerk,  as  the  foundation  of  prooeBS  in 
behalf  of  the  aeamen." 

Such  certificate  must  be  in  compliance  with  the  Statute, 
or  else  it  is  no  foondation  for  the  action  of  the  clerk.  It 
must  state  the  residence  of  the  Judge  of  the  district,  and  if 
that  be  more  than  three  miles  from  the  place,  or  he  is  absent 
firom  his  residence  at  the  time  the  proceedings  are  instituted 
before  the  magistrate,  the  proceedings  are  regular. 

As  the  certificate  is  the  only  paper  placed  of  record  in 
this  Court,  as  the  basis  of  proceedings  here,  it  must  show  on 
its  hcCf  that  the  State  Magistrate  or  the  Commissioner  had 
authority  to  act. 

Such  is  not  the  chaxacter  of  this  certificate,  and  the  writ 
is  set  aside,  and  the  subsequent  proceedings. 


in  abbbst  of  judgment. 
The  Unitbd  States  v.  Ebastus  Potteb. 

1.  Where  an  indiotment  oontaine  several  counts,  one  of  wUdi  ii 
good,  the  judgment  will  not  be  arrested,  although  the  other  three  an 
had. 

2.  It  is  not  charging  an  offense  in  the  altematire,  where  the  langnige 
describes  the  tame  offense.  Catting,  or  causing  to  be  cut,  is  one  offeme 
by  the  SUtute  ef  18S1. 

Handy  for  United  States. 
Lathropj  for  defendant. 

OPINION  OP  the  COUBT  BY  JUDGE  WILKINB. 

The  reasons  set  forth  in  this  case,  why  the  judgment  should 
be  arrested,  are  the  same  as  in  Thompson's  case,  with  ihiB 
exception,  that  it  is  further  objected  to  this  indictment,  that 
three  of  the  four  counts  charge  the  offense  in  the  alternative. 


OCTOBBaft  TERM,  1854. lOT 

The  United  StetM  •.  Enstna  Potter. 

The  tliird  oonnty  which  charges  the  defendant  with  taking 
and  removing  timber^  is  unobjectionable,  and  will  snstain  the 
indictment,  as  the  yerdict  is  general.  If  one  of  several 
counts  in  an  indictment  is  good,  on  a  general  verdict  the 
judgment  cannot  be  arrested.  Such  is  the  ruling  in  the  courts 
of  the  United  States. 

It  was  given  in  evidence,  that  the  defendant  built  a  shanty 
on  the  comer  of  lot  No.  28,  described  in  the  indictment ; 
that  he  was  on  the  sections  cutting;  that  he  admitted  to  one 
Alexander  Johnston,  when  on  his  way  up  to  the  place  where 
the  timber  was  cut,  in  the  month  of  February,  1852,  *^that 
he  was  going  up  a-logging;"  that  one  Dobbin  was  hired  by 
him  to  move  his  tools,  with  which  the  timber  had  been  cut 
and  removed;  that  logs, numbering  more  than  800,  were  cut; 
that  defendant  hired  men  to  bring  or  haul  them  to  the 
river;  that  he  claimed  them  as  his;  and  that  they  were  cut 
from  the  lands  described  in  the  indictment. 

Such  being  the  evidence  of  Johnston,  Dobbin,  Bean,  and 
Bisdon,  how  is  it  possible  for  the  Court  to  entertain,  for  one 
moment,  the  proposition  that  there  was  no  evidence  to  bus* 
taia  the  verdict. 

There  was  evidence  submitted  by  the  defendant,  that  he 
was  in  the  employment  of  one  McNeel,  who  owned  lands  ad- 
joining, and  that  the  cutting  on  the  Government  lands  was 
through  ignorance  and  by  mistake ;  and  the  Court  charged 
the  jury  that  if  they  believed  such  to  be  the  case,  they  should 
acquit. 

Mr.  Samuel  Potter,  the  brother  of  the  defendant,  was  the 
only  witness  to  this  point,  and,  it  seems,  the  jury  did  not  be- 
lieve the  defense  in  this  respect  sustained. 

The  Court  entertains  no  doubt  whatever,  but  what  the  jury 
were  right,  in  the  preponderance  they  gave  to  the  evidence. 
Bat  if  I  thought  otherwise,  I  could  not  interfere.  The  jury 
^  all  the  facts  fully  before  them,  and  they  had  the  right  to 
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eredit  or  discredit  the  witnesaes,  and  giye  each  weight  to  tfcc 
festiniony  as  the j  beUeyed  it  fairly  entitled  to.  In  such  m 
oase^  the  rales  of  law  and  the  purposes  of  jnstioe,  do  not  caU 
for  the  interposition  of  the  Oonrt. 

A  coort  is  not  anihorised  in  setting  aside  the  rerdiet  of  s 
jury,  unless  in  a  clear  case  of  wrong,  and  where  manifest 
injustice  will  be  done,  bj  sustaining  the  verdict  of  the  jofj. 
It  is  not  how  the  Judge  considers  the  testimony^  or  tike  iaa- 
pression  in  his  mind)  that  had  he  been  on  the  jury,  he  would 
hare  found  a  different  Terdict,  that  should  lead  to  the  grant* 
ing  of  a  new  trial*  The  two  departments  of  trial  are  distinct. 
The  province  of  the  jury  should  not  be  ruthlessly  invaded; 
and,  unless  he  is  satisfied  from  a  careful  examination  of  all 
the  evidence,  that  ike  verdict  cannot  be  righiy  it  should  not  be 
d&iturbed  by  the  Judge. 

Another  ground  is  urged,  based  upon  the  affidavit  of 
the  defendant,  stating  that,  ^^  when  the  jury  came  in  with  a 
seded  verdict,  it  was  opened  and  read :  that  something  waa 
then  said  between  the  Court  and  counsel,  as  to  the  effect  of 
the  verdict's  specifying  on  what  count  or  counts,  they  feund 
the  defendant  guilty.  That  one  of  the  jury  said  in  open 
court,  and  before  the  verdict  was  recorded  in  substance, 
<  that  the  jury  had  spoken  of  that,  but  had  not  acted  upon  it^ 
or  come  to  any  conclusion  whether  he  was  guilty  upon  one  or 
all  of  said  counts/  "  With  this  affidavit,  by  no  means  accu- 
rate or  corresponding  with  the  recollection  of  the  Ckmrt^  is 
there  a  sufficient  foundation  laid  for  a  new  trial  ?  The  case 
had  been  given  to  the  jury  in  the  evening,  and  the  defendant 
assented  that  they  might  seal  their  verdict,  and  bring  it  in  in 
the  morning.  They  did  so,  and  on  the  opening  of  the  Courts 
the  jury  being  present  in  their  seats,  and  bemg  called  over  by 
the  clerk,  the  sealed  verdict  was  handed  in,  signed  by  each 
juror ;  saying  ^*  that  they  found  the  defendant  guilty  in  manner 
and  form  as  he  stands  charged  in  the  indictment,  and  assessed 
the  damages  at  f  88."    After  the  clerk  had  read  it,  one  of 
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the  counsel  for  the  defendant,  ftddressing  the  Court,  desired 
to  know  whether  the  jury  applied  their  verdict  to  aU  the 
oonnts  or  any  one  oount  in  particular.  This  remark  elicited 
Ae  opposition  and  comment  of  ^e  District  Attomej ;  when 
one  of  the  jnrors  observing  that  they  had  not  considered  a 
finding  on  each  count  necessary,  the  Court  stopped  any  for- 
tittr  altercation  by  directing  the  verdict  to  be  recorded  a$ 
mitUn  emt  and  signed  by  the  jury,  the  paper  itself  to  be 
filed  for  farther  reference ;  and  on  the  application  of  de* 
fendant's  counsel,  the  jury  to  be  polled.  The  record  shows 
ihe  result. 

^  And  the  jurors  aforesaid,  being  each  s^arately  interro^ 
OATBD  by  THB  couET,  whether  the  foregoing  verdict  is  his 
verdict  as  it  stands  recorded,  each  for  himself  separately  an* 
swers,  that  it  is." 

What  more  is  necessary  ?^  Where  is  there  room  to  doubt 
the  action  of  the  jury  7  Is  it  not  their  verdict,  twice  so* 
lemnly  assented  to  by  them  in  open  court ;  once  by  their 
names  recorded  by  each  in  his  own  hand- writing,  and  filed 
on  record;  and  again  as  solemnly  in  the  presence  of  the  de- 
fendant, proclaimed  by  each  juror,  as  his  separate  act^  and 
as  such,  recorded  on  the  Journal  of  the  Court  7 

Wherefore  should  such  a  verdict  be  set  aside  7  For  irre- 
gularity 7  Whose  7  It  was  no  error  of  the  jury  in  writing 
out  their  verdict,  and  if  they  had  changed  their  minds  since 
that  act,  it  was  competent  to  retract  or  express  such  change, 
when  specially  interrogated  by  the  Court.  That  they  ad- 
hered to  their  written  opinion  was  not  error. 

New  trial  refosed. 


KaMPBHALL  v.  GoonMAK  BT  AL. 

Xhere  are  two  modes  by  whieh  an  action  may  be  reyisedi  after  tlis 
Statute  has  barred  it. 

1.  A  elear  and  an  nnconditional  acknowledgment  of  the  debt,  firom 
lUeh  Ibt  law  implies  a  promise  to  pay. 
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2.  If  ih%  •cknowledgment  be  oonditional,  the  Uability  afctaohefli  under 
ihe  eonditions. 

8.  Bat  if  the  aoknowledgpnent  be  connected  with  any  condition  wbieh 
■hows  there  was  no  intention  to  paj  tne  debt,  it  does  not  take  the  euit 
out  of  the  Statute.  The  action  must  be  on  the  new  promise,  the  indeM- 
ment  is  considered  a  sufficient  consideration  to  support  the  promise. 

But  the  remedy  is  on  the  new  promise.  If  the  acknowledgment  <^  tk 
debt,  be  coupled  with  a  proposition  to  pay  it,  partly  in  money  and  partlj  in 
property,  the  payment  can  only  be  enforced  as  the  terms  propose.  The 
original  debt  is  not  reriTcd,  and  it  is  considered  only  as  affording  a  good 
oonsideration  on  the  new  promise. 

3fe99rs.  LcUhrop  ^  Porter  for  plaintiffs. 
Mewn,  Terry  ^  Sowax/i  for  defendant. 

OPINION  OP  THE  COURT. 

This  action  is  brought  on  four  promissory  notes,  dated  16tli 
May,  1835,  payable  at  different,  times ;  one  for  five  hmidred 
dollars,  and  the  other  three  for  one  thousand  dollars  eacb; 
signed  by  Lowell  Goodman,  E.  S.  Goodman,  and  A.  A. 
Goodman.  Lowell  Goodman,  the  father  of  the  other  two, 
being  dead,  and  also  E.  S.  Goodman,  process  was  served  on 
A.  A.  Goodman,  the  defendant. 

The  defendant  pleaded  the  Statute  of  Limitations,  to 
which  the  plaintiff  replied  that,  the  defendant  promised  within 
six  years,  &c. 

The  case  turns  on  the  new  promise.  All  the  notes  were 
admitted  in  evidence,  from  which  it  appears  the  Statute  hafl 
run  against  them,  so  as  to  bar  a  recovery,  unless  under  the 
f)lea,  a  new  promise  be  shown. 

The  action  in  assumpsit  must  be  brought,  under  the  act  of 
limitations,  within  six  years  after  the  right  of  action  accrues; 
but  the  13th  Section  provides,,  that  "in  actions  founded  upon 
contract,  express  or  implied,  no  acknowledgment  or  promise 
shall  be  evidence  of  a  continuing  contract,  whereby  to  takes 
case  out  of  the  provisions  of  this  chapter,  or  to  deprive  anj 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
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promise  be  made  or  contained  bj  or  in  some  writing,  signed 
by  the  party  to  be  charged  thereby." 

Angell  on  Limitations  accnrately  and  succinctly  states  the 
rale  to  be  in  this  country  and  in  England,  as  ascertained 
from  decided  cases :  1.  That  a  debt  barred  by  the  ^^  Statute  of 
limitations,  may  be  reviyed  by  a  new  promise.  2.  That  such 
new  promise  may  either  be  an  express  promise,  or  an  implied 
one.  3.  That  the  latter  is  created  by  a  clear  and  unqualified 
admowledgpient  of  the  debt.  4.  That  if  the  acknowledg- 
ment be  accompanied  by  such  qualifying  expressions  or  cir- 
eomstances,  as  repel  the  idea  of  an  intention  or  contract  to 
pay,  no  implied  promise  is  created." 

The  letter  on  which  the  new  promise  is  founded,  reads  as 
follows:  <' Mount  Clraaent,  May  30th,  1847.  Dear  Sir:  I 
take  the  liberty  of  writing  you  at  this  time,  more  especially 
for  the  purpose  of  obtaining  a  receipt  for  the  (300  I  sent 
you  in  October,  1845,  in  a  draft  en  Bufialo,  or  one  of  the 
notes,  should  there  be  one  of  that  amount.  The  receipt  I 
wish  to  be  given  to  me  as  administrator  of  L.  Goodman's  es- 
tate, which  I  hope  you  will  forward  me  soon.  It  is  necessary 
for  me  to  haye  a  receipt  for  the  $390. 

^  My  only  brother  was  drowned  in  Detroit  last  fall.  AfDiio- 
tions  haye  been  multiplied  upon  me  in  various  ways  for  the 
last  few  years,  and  that  old  demand  of  yours  on  my  father's 
estate,  is  a  subject  of  no  little  anxiety.  I  think  (I)  could 
raise  some  cash  to  pay  you  on  a  month's  notice,  provided 
you  would  take  the  Willoughby  house  and  lot  in  Ohio  to 
settle  up  the  whole  demand.  The  house  and  lot  were  ap- 
praised at  f  1,333,  and  f  300  I  have  paid,  and  I  can  get  from 
oor  Cleveland  debt  $500,  which  is  all  we  shall  probably  get; 
imd  I  can  borrow  |500  more  in  cash,  provided  I  can  settle 
the  whole  demand  and  give  a  mortgage  on  what  is  left  us  of 
the  rest  of  the  property,  for  the  $500  we  loan.  That  will 
inake  |2,633.  The  small  lot  in  Ohio  was  set  off  for  mother^ 
'  v^  the  house  and  lot  are  free  from  any  encumbrance.. 


192  HIOHIOAN. 


KADipihaU  «.  Ooodmftii  et  aL 


*^  I  should  be  obliged  to  have  aome  tiitte  to  raiae  the  caflk, 
•nd  get  an  order  to  Bell,  from  the  Court  in  OidOy  to  make  iki 
oonTeyance  legal 

^*  I  can  see  no  other  way  forme  to  raise  snfficieni  to  settb 
with  jou  and  the  other  creditors,  but  for  them  to  take  pro- 
pertj ;  and  should  you  think  best  to  do  this,  please  forwarJ 
the  notes  to  some  one  here,  and  I  shall  settle  it  as  soon  ai 
the  sale  can  be  made;  or  should  you  not  prefer  my  offer  for 
the  estate  as  abore,  you  will  please  take  the  property  for 
your  equal  share  among  the  creditors,  accordiag  to  the  kif 
of  ibis  State.    Signed  A.  A.  Goodman." 

In  this  letter,  there  is  a  clear  and  an  unequiToeal  acknowled^ 
ment  of  the  indebtment,  daimed  by  the  plaintiff*  The  wri- 
ter speaks  first  of  a  payment  of  $300,  which  he  had  nsde 
and  for  which  he  requested  a  receipt,  or  the  surrender  of  one 
of  the  notes. 

He  then  states  that  the  <<  old  demand  of  tibe  plaintiff" 
against  the  estate  of  his  fatiber  was  a  subject  of  no  little  anx- 
iety, and  he  proposes  a  mode  of  payment,  of  property  aad 
money,  amounting  to  the  sum  of  $2,638,  which  was  about  Ae 
balance  due  on  the  four  notes.  As  he  was  jointly  and  seTe- 
rally  bound  with  his  father  in  all  the  notes,  ai(  adbiowledg- 
ment  of  the  indebtment  would  operate  against  him.  Bot 
this  acknowledgment  was  coupled  with  a  special  mode  of 
payment,  in  property  and  money,  farorable  to  the  defmdaat 
and  the  estate  he  represented.  And  the  question  anses 
here,  whether  this  mode  of  payment  must  be  considered  as  • 
wndition  annexed  to  the  acknowledgment  of  the  debt. 

If  the  acknowledgment  can  be  considered  separate  and  dis- 
tinct from  the  mode  of  payment  proposed,  there  can  be  to 
doubt  of  the  plaintiff's  right  to  a  judgment.  The  rule  estab- 
lished by  the  Court  is,  that  an  unqualified  admission  of  the 
indebtment  authorises  an  implied  promise  to  pay,  on  wliidi 
an  action  may  be  sustained*  The  original  debt  is  referred  to 
as  the  foundation  of  the  promise,  but  the  acticm  rests  exde- 
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givelj  on  tho  acknowledgment  and  the  impUed  promise^  and 
not  upon  the  (original  contract.  That  is  barred  by  tbe 
statQte,  and  cannot  be  asserted  as  a  ground  of  recovery.  It 
18  not  the  renewal  of  the  former  ground  of  action,  but  a  new 
action  founded  upon  the  acknowledgment  of  the  original  debt 
and  the  implied  promise. 

This^  it  must  be  admitted,  is  a  technical  device  of  the 
CoQits,  under  the  Statute,  which  does  not  seem  necessarily  to 
belong  to  the  subject  The  Statute  of  limitations  is  founded 
upon  public  policy,  to  protect  individuals  against  stale  claims. 
It  is  founded  at  least  in  part,  upon  the  presumption  that 
where  a  debt,  without  an  acknowledgment,  or  payment  of 
interest,  is  permitted  to  run  beyond  the  Statute,  it  has  been 
paid.  Now  it  would  seem,  that  a  distinct  and  an  unequivocal 
acknowledgment  of  the  indebtment,  after  the  Statute  had 
nm,  should  remove  the  bar  and  give  legal  force  to  the  de- 
mand. But  the  current  of  decisions  in  our  courts  is  that 
the  acknowledgment  does  not  revive  the  original  cause  of 
action,  but  is  the  foundaticm  of  a  promise  on  which  an  action 
may  be  sustained. 

In  the  case  of  Bell  v.  Morruon^  1  Peters,  855,  this  subject 
was  considered  at  great  length,  and  the  Court  say :    ^^  There 
is  some  confusion  in  the  language  of  the  books,  resulting 
from  a  want  of  strict  attention  to  the  distinctions  here  indi- 
cated.   It  is  often  said  that  an  acknowledgment  revives  the 
promise,  when  it  is  meant,  that  it  revives  the  debt  or  cause  of 
action.    The  revival  of  a  debt  supposes  that  it  has  been  once 
extinct  and  gone ;  that  there  has  been  a  period  in  which  it 
had  lost  its  legal  use  and  vitality.    The  act  which  revives  it, 
IS  what  essentially  constitutes  its  new  being,  and  is  insepa* 
rable  from  it.     It  stands  not  by  its  original  force,  but  by  the 
new  promise,  which  imparts  validity  to  it.     Proof  of  the 
latter  is  indispensable  to  raise  the  assumpsit  on  which  the 
iM^ion  can  be  maintained.     It  was  this  view  of  the  matter 
which  first  created  the  doubt,  whether  it  was  not  necesstry 
13a 
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that  a  new  consideration  should  be  proved  to  support  the 
promise,  since  the  old  consideration  was  gone.  The  doubt 
has  been  overcome ;  and  it  is  now  held,  that  the  original  con- 
sideration is  sufficient,  if  recognized,  to  uphold  the  new 
promise,  although  the  Statute  cuts  it  off,  as  a  support  for  the 
old.  What  indeed  would  seem  to  be  decisive  on  this  sub- 
ject, is,  that  if  the  new  promise  is  qualified  or  conditional,  it 
restrains  the  rights  of  the  party  to  its  own  terms;  and  if  he 
cannot  recover  by  those  terms,  he  cannot  recover  at  all.'* 

Here  a  principle  is  laid  down,  and  it  is  this :  the  action 
must  be  brought  and  sustained  on  the  new  promise,  with  no 
other  reference  to  the  old  promise,  which  is  barred,  than  as 
the  consideration  of  the  new  one.  If  the  acknowledgment 
of  the  indebtment  be  clear  and  unequivocal,  and  without 
condition,  the  law  implies  a  promise  to  pay;  but  if  terms  of 
payment  are  connected  with  the  acknowledgment  of  the  debt, 
the  new  remedy  is  on  the  terms  proposed. 

Almost  numberless  citations  of  decisions  might  be  made, 
on  this  question,  but  they  would  rather  confuse  than  make 
clearer  the  above  statement.  It  embodies  the  principle  upon 
which  the  modem  decisions  under  the  Statute  rest. 

It  only  remains  to  apply  the  above  principle  to  the  case  be- 
fore us. 

In  his  letter  the  defendant  says,  ^^I  think  (I)  could  raise 
some  cash  to  pay  on  a  month's  notice,  provided  you  would 
take  the  Willoughby  house  and  lot  in  Ohio,  to  settle  up  the 
whole  demand.  The  house  and  lot  were  appraised  at  (1333, 
and  (300  I  have  paid  you,  and  I  can  get  from  our  Cleveland 
debt  (500,  and  I  can  borrow  $500  more  in  cash.  That  will 
make  |2638,"  (which  sum  is  about  the  balance  due  on  die 
notes.)  And  if  Kempshall  the  plaintiff,  declines  this  proposi- 
tion, he  proposes  to  give  to  him  an  equal  share  of  the  property 
among  the  creditors. 

Here  are  two  modes  of  payment  proposed.  First  to  pay 
$2683^  about  the  balance  due  on  the  notes,  in  property  and 
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monej,  some  time  being  given;  and  if  this  should  be  declined, 
that  Eempshall  should  take  his  proportionate  share  of  the 
property  with  the  other  creditors.  This  is  the  new  obliga- 
tion' assumed  on  the  consideration  of  the  old  indebtment; 
and  under  the  aboye  rule,  the  remedy  must  be  on  the  new 
obligation.  Whether  it  has  been  so  acted  on  by  the  plaintiff, 
as  to  make  it  obligatory,  is  not  now  a  subject  of  inquiry* 

It  is  true  that  the  defendant  was  a  joint  and  seyeral 
promissor  with  his  father,  since  deceased;  and  the  propositions 
of  payment  seemed  to  refer  to  the  property  of  the  deceased, 
on  which  he  had  administered ;  but  the  terms  of  the  new 
promise  must  be  taken  as  they  were  made,  seeing  the  old 
promise  was  barred  by  the  Statute. 

It  appears  to  me  that  it  would  better  have  promoted  the 
ends  of  justice,  to  consider  the  admission  of  tiie  subsisting 
indebtment,  as  removing  the  obstruction  of  the  Statute,  instead 
of  affording  ground  for  a  new  action.  But  the  decisions  of  the 
Com'ts  have  been  otherwise,  and  we  are  bound  by  them  and 
especially,  by  the  decision  in  the  case  of  Bell  and  Morrison. 

From  this  view  of  the  case,  the  verdict  which  has  been 
foimd  by  the  jury,  must  be  set  aside,  and  a  non-suit  entered. 


IK  ABMIBALTSr. 

Bnia  Fashion  v.  Ward  &  Wabb. 

1.  A  decree  in  Admiralty  is  the  Judgment  of  the  Court,  on  the  subject 
in  eontroTerey  submitted  by  the  pleadings,  and  must  correspond  with  and 
apply  to  that  issue. 

2.  The  opinion  of  the  Judge  on  collateral  matters  not  inYolved  in  the 
Seeord,  is  not  to  be  incorporated  in  the  judgment  of  the  Court. 

8.  When  a  recoTcry  in  damages  is  sought  in  case  of  collision  between 
two  Tessels,  and  the  proof  exhibits  fault  in  both,  or  no  fault  in  either,  and 
(he  libel  is  therefore  dismissed,  the  decree  need  not  set  forth  the  ground 
iisomed  by  the  Court,  unless  the  pleadings  presented  such  issua 
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4.  EspeoiftUy  will  such  conne  be  Avoided  in  fratnimf  the  decree,  if  tk 
iOouri  is  apprised  thai  the  same  matter  is  litigated  hetween  the  parties  ii 
another  districL 

JT.  jET.  JSmmons^  for  Libellant. 
Frazer,  ^  Oray^  for  RoBpondento. 

OPINION  OF  THB  OOUBT  BY  JUBOX  WlLKCfCL 

In  this  case  a  motion  was  made,  in  open  Court,  b j  the  P^o^ 
tors  of  the  Brig  Fashion,  that  a  decree  be  entered  i^iftmiiwiTig 
the  Libel  with  costs,  according  to  the  judgment  of  this  Court 
preyiously  pronounced  in  the  case. 

After  the  Court  had  pronounced  its  opinion,  directing  tbe 
libel  to  be  dismissed  with  costs,  and  one  of  the  Proctors  had 
notified  the  court  of  the  intention  of  the  libellants  to  appeal, 
the  Court  was  requested  by  the  Senior  Proctor  for  the  libel- 
lants, to  direct  the  Clerk  to  suspend  entering  a  decree,  as  Ae 
form  of  the  same  would  be  amicably  agreed  upon  by  the  So- 
licitors on  both  sides. 

To  this,  Mr.  Gray,  the  Proctor  of  the  respondents  ss- 
pented. 

The  Court  are  now  apprised  that  such  agreement  cannot  be 
had,  and  are  asked  by  &e  motion  to  direct  the  decree  to  be 
entered  as  specified  in  the  motion  under  consideration.  This 
is  resisted  by  the  libellants,  on  the  ground,  that  inasmuch 
as  the  Court,  in  the  opinion  pronounced,  declared,  that  firom 
the  eyidence,  no  fault  could  be  found  in  the  management  of 
the  steamer  Pacific,  and  that  therefore  the  collision  was  the 
result  of  inevitable  accident,  that  such  conduaion  should  be 
iiicorporated  in  the  decree  to  be  entered  of  record. 

Before  proceeding  to  the  trial,  the  Court  was  informed  that 
a  suit  had  been  instituted  in  the  District  of  Ohio  by  the  re- 
spondents, who  had  there  libelled  the  steamer  Pacific,  which 
suit  was  still  pending  and  undetermined.  The  f(»rm  of  the 
decree  is  deemed  of  importance,  as  the  libellants  here,  de- 
sire as  defendants  there,  to  arrest  further  proceedings  on 
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Uie  groiiiid  that  all  the  matters  in  controversy  have  been  ad- 
judicated upon  by  this  Court,  and  determined  here. 

Such  would  be  their  right  if  such  had  been  the  case,  in  the 
litigation  in  this  Court,  and  the  form  of  the  decree  would  be 
of  little  consequence,  if  the  pleadings  exilibited  the  same.  If  to 
a  libel  the  plea  of  jurisdiction  is  alone  set  up  in  the  answer, 
and  on  hearing  the  libel  be  dismissed,  the  decree  need  not 
state,  as  the  cause  of  the  dismissal,  the  want  of  jurisdiction,  for 
that  sufficiently  appears  by  the  record  of  the  case,  the  decree 
having  reference  to  the  issue.  What  is  the  decree  but  the 
judgment  of  the  Court,  on  the  subject  matter  submitted, — ^the 
judicial  determination  of  the  issue  ?  It  must  correspond  with, 
and  apply  to  that  issue. 

So  far  as  the  opinion  of  the  Judge  embraces  collateral,  or 
matters  not  inyolved  in  the  issue,  so  far  the  opinion  is  but 
judicial  reasoning,  and  illustration,  and  cannot  and  should 
not  be  made  the  basis  of,  or  be  incorporated  in,  the  judgment. 
In  the  present  cause  the  libel  exhibited  a  case  of  collision  be* 
tween  the  Brig  Fashion  and  the  Steamer  Pacific,  and  speci- 
fied certain  allegations  upon  which  a  recovery  in  damagee 
was  sought.     They  were  these : 

Ist.  The  unskilful  navigation  of  the  Brig  Fashion,  in  star- 
boarding her  helm,  when  she  should  have  ported;  by  reason 
whereof  the  coUision  occurred. 

2d.  The  unseamanlike  conduct  of  the  officers  and  crew  of 
the  Fashion,  in  not  pursuing  her  course  up  the  river  close  to 
the  Canada  shore,  but  suddenly  changing  that  course  and 
eroBsing  the  track  of  the  Pacific  when  it  was  too  late  for  tha 
latter  to  avoid  a  collision. 

Thus  was  gross  negligence  and  fault  charged  by  the  libel 
on  the  vessel  of  the  respondents. 

The  answer  denied  both  these  averments,  and  alleged  that 
the  course  of  the  Fashion  was  on  the  American  side  of  the 
channel,  and  that  she  was  not  starboarded,  and  did  not  cross 
the  track  of  the  steamer. 
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The  evidence  was  not  strictlj  confined  to  this  issae;  other 
matters  were  embraced  in  the  examination,  and  in  the  argn- 
meilt  of  the  counsel.  It  was  strenuously  and  ably  urged  up- 
on the  Court,  that  if  the  evidence  did  not  make  out  fault 
upon  the  part  of  the  Fashion,  yet  there  was  no  fault  proved 
upon  the  part  of  the  Pacific,  and  that  consequently  the  dam- 
ages should  be  apportioned  between  the  colliding  vessek 
The  Court  took  the  whole  matter  into  consideration,  and 
having  determined  that  the  preponderance  of  the  testimony 
was  with  the  respondents,  so  declared  its  conviction,  and  that 
on  the  issue  presented,  the  libel  must  be  dismissed,  not  being 
sustained.  Here  the  opinion  would  have  rested,  and  sack 
was  the  intention  of  the  Court,  and  is  so  declared.  But  the 
question  of  the  apportionment  of  damages  resting  on  the  cir- 
cumstances of  the  collision's  being  an  inevitable  accident,  the 
Court  went  further  than  the  pleadings  warranted,  and  having 
fully  considered  and  analyzed  the  testimony  in  regard  to  that 
proposition,  could  not,  from  the  testimony,  come  to  any  more 
satisfactory  conclusion,  than  that  stated  at  the  close  of  the  writ- 
ten opinion.  The  examination  and  consideration  of  the  qaes* 
tion  were  due  to  the  able  counsel  who  presented  the  argument, 
but  were  not  incorporated  in  the  written  opinion  as  forming 
the  basis  of  the  judgment  of  the  Court. 

The  language  is  emphatic,  viz :  ^^  the  libellants  having  failed 
to  establish  fault  in  the  Fashion,  the  libel  must  of  course  be 
diemissed.'' 

Although  still  of  the  opinion  that  the  preponderance  of 
the  testimony  as  to  the  speed  of  the  Pacific,  ihe  only  point 
determined  by  the  court,  was  no  more  than  the  necessary  steer- 
age power  under  the  circumstances,  yet  I  cannot  conscien- 
tiously so  direct  the  form  of  the  decree,  as  to  preclude  the 
respondents  from  recovering  in  their  suit,  by  a  prejudgment 
in  this  Court,  when  the  defense  of  [casualty  is  not  set  up  in 
their  answer,  and  the  point  was  not  directly  specified  in  the 
issue. 
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I  more  readilj  adopt  tliis  course,  as  the  libellants  haye  noti- 
fied the  Court  of  their  intention  to  appeal,  which  is  attended 
without  cost,  where  the  testimony  can  be  more  minutely  ez- 
imined  with  reference  to  this  point,  and  where  my  error  of 
judgment,  can  and  will  be  corrected  by  the  Circuit  Judge, 
and  consequently  where  no  damages  but  the  delay  of  a  few 
months  can  accrue  to  the  libellants. 

ff.  H.  Mnmons  ^  Newberry j  for  Libellants. 
Frazer^  Vandyke  ^  Qray^  for  Respondents, 
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1.  Bj  the  laws  of  IHinois,  when  a  married  woman,  who  is  a  resident  of 
the  State,  oonreys  her  real  property  by  deed,  it  is  the  acknowledgment 
that  gives  effeot  to  the  deed,  and  that  must  be  made  subetantially  in 
oonf  ormity  with  the  law ;  and  if  not  so  made,  the  deed  4b  inralid. 

2.  The  form  of  acknowledgment,  when  a/msme  covert  pleads  her  right  of 
dower,  is  different  from  that  by  which  she  transfers  her  estate  of  in- 
heritance. 

8.  Where  a/rniiM  covert  was  the  owner  of  real  estate  in  fee,  and  ezecnted 
a  deed  with  her  husband,  purporting  to  eonyey  the  estate,  and  the  aeknow 
lodgment  to  the  deed  was  in  substance  a  mere  relinquishment  of  dower, 
hild  that  the  deed  did  not  conrey  the  estate  of  the  wife. 

Messrs.  K  W.  ^  B.  S.  Edwards^  for  plaintiff. 
Mr.  LogaUy  for  defendants. 

OPINION  OF  JUDGE  DRUMMOND. 

This  is  an  action  of  ejectment  brought  by  Mrs.  Lane 
against  the  defendants,  for  the  west  half  of  lot  48  and  the 
vest  half  of  lot  15,  in  Belleville,  Madison  County.  It  is  ad- 
mitted by  both  parties,  that  on  the  6th  of  July,  1884,  the 
title  to  the  property  was  in  the  plaintiff  as  her  estate  of 
inheritance,  she,  at  that  time,  being  a  femme  covert.  On  that 
day,  Mrs.  Lane  and  her  husband,  both  being  residents  of  Il- 
linois, executed  a  deed,  through  which  the  defendants  daim. 
The  deed  was  acknowledged  on  the  8th  of  July,  1884.    Mrs. 
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Lme's  hiubaiid  died  in  1847,  and  since  his  death  she  has 
brought  this  action.  A  jury  has  been  waived,  and  both  law 
and  fact  snbmitted  to  the  Court.  The  ease  depends  upon  the 
effect  to  be  given  to  the  deed  abeady  mentioned.  In  the 
deed  both  Mrs.  Lane  and  her  husband  are  named  as  grantors, 
and  the  body  of  the  deed  is  in  the  usual  form.  The  certifi* 
cite  to  this  deed  is  as  follows :  The  officer  certified  that  there 
appeared  before  him,  ^' James  6.  Lane  and  Margaret  B., 
his  wife,  known  to  me  to  be  the  persons  whose  names  are 
sabscribed  to  the  written  instrument  of  writing,  and  acknow- 
ledged the  same  to  be  their  free  and  voluntary  act  and  deed^ 
for  the  purposes  therein  mentioned;  and  the  wife  of  the  said 
James  S.  Lane  being  by  me  examined  separate  and  apart 
firom  her  said  husband,  and  the  contents  of  the  within  instru- 
ment  of  writing  fully  made  known  to  her,  she  declared  that 
she  signed,  sealed,  and  delivered  the  same,  of  her  own  free 
will  and  accord,  and  that  she  relinquished  her  dower  in  the 
premises  therein  mentioned,  voluntarily  and  freely,  without 
coercion  or  compulsion  of  her  said  husband/' 

The  Statute  under  which  this  deed  was  acknowledged,  de- 
clares that  the  officer  ^^  shall  make  her  acquainted  with,  and  ez- 
plam  to  her  the  contents  of  such  deed  or  conveyance,  and  ez« 
unine  her  separate  and  apart  from  her  husband,  whether  she 
ozecuted  the  same  voluntarily  and  freely,  and  without  compul- 
sion of  her  said  husband ;  and  if  such  woman  shall,  upon 
Bach  examination,  acknowledge  such  deed  or  conveyance  to 
^  her  ad  and  deed,  that  she  executed  the  same  voluntarily 
^d  freely,  and  without  compulsion  of  her  husband,  and  does 
Aotwish  to  retract,"  the  officer  shall  make  a  certificate, 
^^  Ming  forth  thAt  the  contents  were  made  known  and  ex« 
plained   to  her,  and  the  examination  and  acknowledgment 
^oremdj'  and  ^'9ueh  deecP'  shall  be  as  efiectual  to  pass  the 
title  as  if  she  were  sole  and  unmarried. 
Our  law  is  different  from  the  law  of  many  of  the  states,  in 
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requiring  the  certificate  to  set  forth  the  particular  facts  which 
must  concur  to  render  the  deed  valid. 

The  certificate  in  this  case  states  that  the  wife  was  exam- 
ined separate  and  apart  from  her  husband,  and  the  contents 
of  the  deed  were  fully  made  known  to  her.  The  law  required 
that  it  should  appear  that  the  officer  made  her  acquainted 
with,  and  explained  to  her,  the  contents  of  the  deed.     In 
Sughe$  Y.  Lane,  11  Illinois  Reports,  123,  the  Supreme  Court 
of  this  state  held,  that  the  words  ^'  was  made  acquainted 
with  the  contents  of  the  written  deed,"  were  equivalent  to 
the  words ;  ^^  that  the  contents  were  made  known  and  ex- 
plained  to  her;"  and  if  this  is  correct,  then  it  follows  thai 
the  words  in  this  case,  ^^and  the   contents   of  the  within 
instrument  of  writing  [being]  fully  made  known  to  her," 
are  also  equivalent  to  the  words  of  the  Statute.     That  was 
the  case  of  a  conveyance  by  a,femmA  covert j  of  two  lots  of  land, 
to  one  of  which  she  had  the  right  of  dower,  and  to  the  other 
the  fee ;  and,  it  is  to  be  observed,  the  certificate  contained 
some  of  the  words  necessary  when  a  married  woman  re- 
linquishes her  dower  alone,  and  the  Court  seemed  to  have 
overlooked  the  difiisrence  between  the  law  for  the  relinquish- 
ment of  dower  and  that  for  the  conveyance  of  the  wife's  fee, 
or  they  laid  no  stress  on  that  difference.    Now  it  was  all  one 
law,  January  81,  1827,  with  different  provisions  ;  and  when 
the  wife  was  to  relinquish  her  dower,  she  did  it  by  joining 
her  husband  in  the   deed,  and  the  officer  acquainted  her  * 
with  the  contents,  and  then,  on  an  examination  separate  and 
apart   from   her  husband,  he  has  to  ascertain  whether  she 
relinquished  her  dower.    The  object  of  this  part  of  the  law 
is  to  declare  how  the  wife's  dower  may  be  released.  Then, 
in  the  next  section  of  the  same  law,  it  is  declared  how  a 
married  woman  shall  convey  her  own  real  estate,  which  is, 
by  executing  with  her  husband  a  deed  for  the  conveyance  of 
her  land ;  and  after  its  execution,  the  officer  shall  make  ker 
acquainted  with^  and  explain  to  her,  the  contents  of  such 
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deed.    Now,  it  would  seem  as  though  this  alteration  of  the' 
phraseology,  this  addition  to  the  sentence,  was  not  without  a 
purpose.      In  the  case  of  dower,  the  wife  grants  nothing. 
She  joins  in  the  deed,  and  makes  the  proper  acknowledgment 
to  rdinquish  her  dower.     The  officer  acquaints  her  with  the 
contents  of  the  deed,  and  asks  her  whether  she  executed  it 
and  relinquished  her  dower  freely,  etc.    In  the  case  of  a  con- 
Teyance  by  a/emme  covert  of  her  estate,  she  executes  the  deed 
to  grant  the  inheritance,  and  as  has  often  been  decided,  the 
deed  must   contain  words  of  grant  by  her.    Agricultural 
Bank  ▼.  Rice,  4  Howard's  Reports,  241.  And  to  give  effect  to 
the  deed  as  a  grant  from  her,  she  must  not  only  be  made  ac- 
quainted with  the  contents  of  the  deed,  but  they  must  be  ex^* 
plained  to  her,  the  Legislature  appearing  to  think  that  it  waa 
qmte  possible,  as  all  experience  proves,  that  a  woman  might 
be  made  acquainted  with  the  contents  of  the  deed  and  yet 
not  understand  it ;  that  is,  she  might  read  it,  or  hear  it  read, 
and  yet  not  comprehend  its  effect.    In  Kentucky,  the  law  re* 
quired  the  deed  to  be  shown  and  explained  to  the  femme  covert^ 
and  the  Court,  in  Nant»  v.  BaUey,  8  Dana,  114,  say,  it  ifl 
necessary  that  the  nature  and  effect  of  the  deed  should  have 
been  first  explained  to  her.    ^^  It  was  the  duty  of  the  clerk^ 
when  'he  made  the  privy  examination,  to  show  and  explain 
die  deed,  so  as  to  have  enabled  the  wife,  in  the  absence 
of  her  husband,  to  understand  truly  the  legal  effect  of  the 
act  she  was  about  to  acknowledge,  and  if  he  omitted  to  make 
the  required  explanation,  the  acknowledgment   was  void. 
The  only  explanation  the  clerk  could  or  should  make  was, 
tbat  by  the  deed,  if  she  should  acknowledge  it  voluntarily 
«ttd  understandingly,  she  would  forever  relinquish  her  fee 
ample  right."  It  shows  clearly  that  the  Court  did  not  under-i 
stand  that  a  mere  reading  of  the  deed  would  in  all  cases  be 
•officient,  MOler  v.  ShacUeford,  8  Dana,  291.   Our  Statute  is 
e?en  stronger  than  that  of  Kentucky,  but,  as  ahready  stated, 
tbe  Supreme  Court  have  decided  that  if  she  were  made  ao? 
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faainted  with  the  contents  of  the  deed,  they  were  explained 
to  her,  that  is,  it  is  one  and  the  same  thing.  The  object  of 
these  remarks  will  become  apparent  hereafter. 

The  certificate  in  this  case  does  not  contain  the  words  **  and 
does  not  wish  to  retract,"  and,  in  this  respect,  is  like  the 
certificate  in  Sughes  y.  Lane,  in  which  case  the  Court  held 
it  was  not  necessary  the  certificate  should  contain  those 
words,  saying,  they  were  inserted  in  the  statute  to  afford  a 
married  woman  an  opportunity  to  avoid  a  deed,  by  informing 
the  officer  that  she  wished  to  retract,  notwithstanding  she 
had  voluntarily  executed  it.  The  Court  admit  there  may  be 
s  question  whether  this  is  the  proper  construction  of  the  law, 
and  say,  they  think  it  capable  of  that  construction,  and  that 
it  was  the  duty  of  the  Court,  if  possible,  to  adopt  such  a 
construction  as  would  uphold  rather  than  destroy  titles.  I 
agree  that  we  should  give  a  fair,  and,  it  may  be,  a  liberal 
oonstruction  to  these  laws  for  the  purpose  mentioned ;  but  still 
we  must  look  to  the  law  as  our  guide,  and  not  destroy  and 
impair  its  provisions  piece-meal,  and  while  we  insist  the  lav 
must  be  observed,  by  our  decisions  contradict  our  professions. 
The  law  makes  the  acknowledgment  a  solemn  act,  and  gins 
it  all  the  sanctity  of  a  record,  and  will  not  suffer  it  to  be 
changed  by  parol.  It  is  that  which  gives  validity  to  the 
deed,  and  without  it  the  wife's  interest  in  her  estate  will 
not  pass.  Mariner  v.  Saunder$^5  Oilman's  Reports,  125; 
MioU  V.  Peirsdj  1  Peters'  Reports,  828 ;  Hepburn  v.  DuhiAj 
12  Peters'  Reports,  874. 

In  the  case  referred  to,  of  JSughes  v.  Laney  the  Court  ex- 
pressly waive  giving  any  opinion  as  to  whether  the  certificate 
of  acknowledgment,  showing  that  thefemmehtA  released  her 
dower  only,  would  be  sufficient.  That  is  the  question  to  be 
decided  in  this  case. 

What  is  the  acknowledgment  here?  The  officer  certifies 
that  he  examined  the  wife  separate  and  apart  from  her 
husband,  and  the  contents  of  the  deed  were  fully  made  known 
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to  her,  and  tliis  examination  having  taken  place,  ahe  declared 
that  she  signed,  sealed,  and  delivered  the  deed  of  her  own 
free  will  and  accord,  and  tiiat  she  rdinqnished  her  dower 
in  the  premises  therein  mentioned,  volnntarily  and  freely, 
irithoat  coercion  or  compnlsion  of  her  husband.  If  it  was 
in  acknowledgment  certified  under  this  part  of  the  law  for 
the  relinqnislnaent  of  dower,  it  wonld  be  she  acknowledged 
tfut  she  ezecated  the  deed  and  relinquished  her  dower  m  the 
premises  therein  mentioned,  voluntarily  and  freely,  and  with- 
out compulsion  of  her  husband.  ^^Of  her  own  fi^e  will  and 
accord,^'  is  nothing  more  than  voluntarily  and  freely  in  the 
release  of  dower.  I  can  only  look  on  it,  therefore,  as  in 
substance  an  acknowledgment  of  the  relinquishment  of 
dower.  It  raises,  then,  the  question  whether  the  certificate 
of  the  relinquishment  of  dower  is  sufficient. 

The  true  rule  is  this :  If  it  clearly  appear  from  the  certifi* 
cate,  that  the  law  has  be^i  substantially  complied  with,  that 
tiie  wife  understood  the  nature  and  dwracter  of  the  trans* 
M^on,  that  is  sufficient.  Does  that  appear  in  this  case? 
Let  OS  a^iime  the  necessary  hypothesis.  She  had  executed 
A  deed  with  her  husband,  conveying  her  estate.  This  Ab 
luMw ;  she  appeared  before  the  officer  for  the  purpose  of  ac» 
knowledgmg  the  fact.  Does  she  declare  that  the  conveyanoe 
is  her  act  and  deed ;  that  she  executed  the  same  voluntarily 
and  freely,  and  without  compulsion  of  her  husband,  and  does 
not  wish  to  retract,  on  the  private  examination  ?  No.  She 
declares  she  executed  it  of  har  own  free  will  and  accord,  and 
tdinquished  her  dower  in  the  premises,  or  this  the  officer 
states  in  his  certificate.  K  she  did,  and  we  must  take  this 
tt  true,  is  it  not  manifest  she  did  not  know  what  her  estate 
was,  or  -that  she  supposed  she  was  granting  something  differ'- 
e&t  from  what  she  in  fact  had  the  right  to  grant  7  Does  it 
affirmatively  appear  there  was  that  intelligent  understanding 
of  the  transaction  on  her  part,  which  is  necessary  to  giv« 
validity  to  such  a  contract?    It  seems  to  me  this,  declaration 
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made  by  her,  bLows  that  she  did  not  fully  understand  irbal 
she  was  doing;  and  I  think  it  most  probable,  nay,  eertain, 
that  the  ofBoer  who  took  the  acknowledgment  and  wrote  it, 
did  not  himself  understand  that  the  wife  was  conreying  her 
own  estate,  but  supposed  she  was  merely  releasing  her 
dower  to  her  husband's  land.  I  do  not  go  the  extent  of  say- 
ing that  whenever  an  acknowledgment  contains  a  relinquish- 
ment of  dower,  it  follows  as  a  necessary  consequence,  in  aD 
cases,  that  the  wife's  estate  will  not  pass ;  but  I  hold  that 
when  there  is  such  acknowledgment,  it  raises  a  strong  pre- 
gumption  in  itself,  that  the  wife  did  not  fully  understand  her 
position  and  her  rights,  and  there  should  be  sufficient  in  the 
acknowledgment  to  rebut  that  presumption,  to  show  clearly 
she  knew  she  was  passing  an  .estate  of  inheritance.  If  it  be 
said  very  few  married  women  know  what  dower  means,  or 
the  difference  between  that  and  an  estate  in  fee,  it  is  only 
an  additional  reason  why  the  law  and  the  courts  should 
give  every  possible  opportunity  for  her  to  become  acquainted 
with  her  rights  before  she  divests  herself  of  her  estate.  It 
seems  to  me,  if  the  guards  which  have  so  long  been  thrown 
around  the  estates  of  married  women  as  a  shield  against  the 
improvidence,  folly,  or  imprudence  of  the  husband,  are  to  be 
removed,  it  must  be  by  the  Legislature,  and  not  by  the 
courts. 

It  has  been  held  in  many  cases,  that  if  the  acknowledg- 
ment only  contains  a  relinquishment  of  dower,  it  is  not  snffi- 
dent  to  pass  an  estate  in  fee,  and  in  Missouri  under  a  Statute 
precisely  like  ours,  it  was  held  insufficient,  though  the  acknow* 
lodgment  would  have  been  ample  without  the  relinquishment 
of  dower.  MeDanid  v.  Priest j  12  Missouri,  545;  Gregory 
V.  Ford^  5  B.  Monroe's  Reports,  482 ;  Lewis  v.  Richardm^ 
7  Monroe's  Reports,  66;  Bamett  v.  Skacklefordy  6  J.  J.  Mar- 
shall's Reports,  532;  Powell  v.  Masouj  etc.,  8  Mason's  Be* 
ports,  347;  Raymond  v.  EoJder^  2  Cushing's  Reports,  264; 
Bruce  v.  Wood^  1  Metcalfs  Reports,  542. 
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If  we  adopt  the  construction  contended  for  by  the  defen- 
dants' counsel,  then  we  strike  out  all  of  the  words  after 
'^firee  will  and  accord,"  as  surplusage;  and  in  that  event  we 
leave  out  the  words  ^^  without  the  compulsion  of  her  husband/' 
because  as  it  reads  in  the  certificate,  these  words  apply  not  to 
the  execution  of  the  deed,  but  to  the  relinquishment  of  dower. 
It  is  said  the  words  ^' of  her  own  free  will  and  accord,"  are 
the  same  thing  in  substance  as  the  words  of  the  Statute.  I  am 
not  quite  prepared  to  concede  this.  The  Statute  uses  the  words 
^^voluntarily  and  freely,',  and  if  these  words  were  employed, 
it  might  with  the  same  propriety  be  insisted  that  was  enough ; 
but  the  law  has  superadded  other  words.  However,  I  do  not 
put  the  decision  so  much  on  this  ground,  as  on  the  one 
already  stated*  It  has  sometimes  been  said  that  unless  the 
certificate  showed  that  the  wife  did  understand  what  she  did, 
if  she  has  the  legal  means  of  understanding,  it  is  sufficient. 
Some  such  language  is  used  in  the  case  reported  in  3  Danaj 
already  mentioned  and  cited  by  the  Court,  in  Hughen  v. 
Lane;  but  that  was  a  case  where  the  vrife  said  she  relinquished 
her  inheritance  in  the  land,  and  nothing  b  said  about  dower ; 
and  the  law  of  Kentucky,  while  like  ours  it  requires  several 
facts  to  concur  to  render  the  wife's  deed  to  her  property  valid, 
did  not  like  ours,  require  that  all  these  material  facts  should 
be  set  forth  by  the  officer,  and  the  courts  of  Kentucky  have 
uufonnly  held,  if  the  necessary  facts  were  not  set  forth,  they 
▼ill  presume  the  other  facts,  Gregory  v.  Ford^  6  B.  Monroe 
482.  But  as  already  stated,  they  have  also  held  that  an  ac- 
knowledgment like  this,  which  showed  only  a  release  of 
dower,  was  insufficient  to  free  the  life  estate. 

We  may  now  apply  some  remarks  that  were  heretofore 
nuide.  If  the  words  in  this  acknowledgment, "  the  contents  of 
the  deed  were  fully  made  known  to  her,"  are  to  be  presumed 
to  mean  that  she  was  acquainted  with  the  contents,  and  they 
▼ere  explained  to  her,  what  are  we  to  infer  when  the  certifi- 
cate shows  that  if  any  explanation  was  made,  it  was  an  erro- 
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neons  one  ?  or  tbat  the  officer  did  not  know  what  interest  the 
wife  W88  passing,  and  therefore  ooold  not  explain?  If 
tiiis  acknowledgment  be  soffieient,  then  all  diat  conrts  ksfe 
to  do,  is,  not  to  look  to  the  certificate  to  ascertain  what  estate 
ie  transferred,  but  to  the  kind  of  estate  the  wife.had,  and  it 
Ae  makes  the  acknowledgment  necessary  to  co&yey  the  foe, 
and  has  it  not,  her  dower  passes,  or  if  she  makes  the  u- 
knowledgment  necessary  to  release  dower,  and  has  it  not, 
then  the  fee  passes;  that  is,  we  are  to  adapt  the  words  to  the 
estate,  and  give  an  effect  to  the  deed  contrary  to  its  plain  im- 
port, and  contrary  to  the  provisions  of  the  Statute.  Are 
we  prepared  to  go  this  length?  And  it  seems  as  though  ve 
mnst,  for  I  see  no  distinction  in  principle  between  the  two 
cases.  I  will  go  far  to  sustain  titles,  bat  in  Huffhm  v.  Lom 
there  is  obvionsly  a  strong  effort  on  the  part  of  the  majority 
of  the  Oomrt  to  support  a  deed  that  was  supposed  to  be  lU 
fair  and  just,  but  it  seemes  to  me  they  have,  to  say  the  least, 
gone  quite  far  enough,  and  I  do  not  feel  inclined  to  go  be- 
yond eyen  that  case,  as  I  would  be  obliged  to  do,  if  I  held  ibis 
acknowledgment  good.  It  has  also  been  said  here,  that  it 
was  the  dear  intention  to  transfer  the  fee.  It  may  be  w. 
But  wh^e  can  the  Oourt  look  for  that  intention  except  to  the 
certificate,  and  to  the  law  applicable  to  it?  It  is  dear  iiat 
is  the  only  safe  guide.  Some  complaint  has  been  made  of 
the  hardship  of  this  case  upon  the  defendants,  but  we  mitft 
put  these  cases  upon  some  principle  that  we  can  stand  on, 
and  not  riiift  our  ground  with  every  new  deed  tlj^t  comes  up. 
Parties  when  they  are  purchasing  estates  must  exercise  some 
degree  of  vigilance  as  to  their  titles,  and  if  they  are  wtntifig 
in  this  respect,  they  alone  are  in  fault 

I  have  gone  into  a  more  minute  and  critical  examination  of 
the  phraseology  of  the  Statute  than  I  otherwise  should,  on 
account  of  the  stress  that  was  laid  on  the  case  of  Bugha  v* 
Lane  in  the  argument.  If  that  case  governed  this  I  shodd 
feel  obliged  to  follow  it  as  a  rule  of  property  binding  npoo 


OCTOBER  TERM,  1854.  209 

ColumboB  Insaranee  Go.  v.  CurUniui. 

Courts  of  the  United  States ;  but  as  I  understand  tliat  case, 
the  question  inyolved  in  this  is  left  open,  and  consequently 
I  am  at  liberty  to  decide  it  according  to  my  own  yiews 
of  the  law. 
The  issue  and  judgment  will  therefore  be  for  the  plaintiff. 


Columbus  Insubancs  Co.  v.  Cubtbnius  st  al. 

1.  Th.e  vbole  legislation  ftrom  the  ordinanoe  of  1787  to  the  present  time, 
eleaTly  indicates  that  Congress  has  intended  that  the  Mississippi  and  its  naTi- 
gable  tribntaries  should  remain  free  from  all  material  obstrf^ction  to  their 
naTigation. 

2.  A  State  eannot  authorize  any  material  obstrnction  to  be  placed  in  the 
channel  of  a  narigable  tributary  of  the  Mississippi. 

S.  Thedeolaratloa  alleged  thatthe  defendants  had  placed  piers  in  the  prin- 
cipal channel  of  the  iItw  IlUnois,  so  as  essentially  to  obstruct  its  naTiga- 
tion, and  that  in  consequence  of  such  obstrnction  a  loss  was  sustained. 
The  defendants  pleaded  that  in  placing  the  piers  there  they  had  complied 
with  an  Act  of  the  Legislature  of  niinois,  authorising  a  bridge  to  be  con- 
itnicted.  MeUihAt  the  plea  was  not  a  good  defense  to  the  action,  but  that 
it  most  go  farther,  aad  deny  that  t^e  bridge  was  a  material  obstruction  to 
the  natigation  of  the  rirer. 

Messrs.  Lincoln  ^  CfhumaserOf  for  the  plaintiffs. 
Messrs.  Lagan  ^  Powelly  for  the  defendants. 

OPINION  OF  JUDGE  DBUHMOND. 

This  is  an  action  brought  by  the  plaintiffs  as  insurers  of  a 
oanal-boat  and  cargo  of  wheat,  which  were  lost  by  the  canal* 
boat's  striking  the  piers  of  the  bridge  built  by  the  defendants, 
near  Peoria,  while  on  the  passage  from  Peru  to  St.  Louis,  and 
which  loss  the  plaintiffs  have  been  obliged  to  pay.  The  canal- 
boat  was  towed  by  the  steamer  Falcon  at  the  time  of  the  loss, 
19th  March,  1849. 

The  declaration  alleges  that  the  defendants  placed  jner^  in 
^  prineipdl  ehannd  of  the  lUinoii  river ^  a  natigMe  river 
Ua 
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free  to  all  the  eitizene  of  the  United  StateSj  9o  as  essentiaOy  U 
obstruct  tJu  navigation  of  the  sanUj  and  that  in  consequence  of 
•ucA  ohstniction  the  loss  above  mentioned  occurred.  There 
are  different  counts,  varying  the  form  of  the  statement,  birt 
this  is  the  substance  in  each'. 

There  are  several  pleas  put  in  by  the  defendants  wMch 
rely  upon  the  following  defense.  That  by  an  Act  of  the 
Legislature  of  Illinois,  of  26th  January,  1847,  they  were 
authorized  to  erect  the  bridge,  and  place  as  many  piers  in  the 
bed  of  the  river  as  might  be  necessary  for  the  support  and 
construction  of  the  bridge,  provided  a  space  of  at  least  seveWtf- 
five  feet  from  pier  to  pier^  and  embracing  Ute  principal  chanmd 
of  the  river  be  left  and  always  kept  open  for  the  passage 
of  all  craft  navigating  the  rivery  and  they  aver  that  the 
demands  of  the  law  have  been  complied  with,  and  particalariy 
that  they  have  in  the  precise  language  of  the  above  proviso, 
left  and  kept  open  the  proper  space,  embracing  the  principal 
channel,  for  the  passage  of  all  craft  navigating  the  river. 

A  demurrer  has  been  interposed  to  these  pleas^  and  the 
question  for  the  Court  to  determine  is,  whether  the  mafcten 
stated  in  the  pleas  constitute  a  defense  to  the  action.  In 
other  words,  had  the  State  of  Illinois  the  power  to  authorize 
the  construction  of  such  a  bridge  ?  This  is  the  only  question 
which  has  been  argued. 

The  allegation  by  the  plaintiffs  is,  that  the  piers  which  have 
been  placed  in  the  principal  channel  of  the  river  by  the 
defendants,  essentially  obstruct  its  navigation.  The  only  way 
in  which  this  is  met  by  the  defendants,  is  by  the  statement  ihsX 
they  have  kept  open  a  space  of  seventy^five  feet,  embracing  the 
principal  channel,  for  the  passage  of  all  craft  navigating  dte 
river.  If,  therefore,  under  the  law  as  it  stands  and  the 
pleadings  in  this  case,  the  defendants  should  establish  that 
they  had  left  a  space  of  seventy-five  feet,  embracing  the 
principal  channel,  for  the  passage  of  river  craft,  that  wonid 
be  a  complete  defense  to  the  action,  though  it  might  be  true 
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that  the  pi^rs  were  00  placed  as  to  constitate  an  eBgential 
obetraction  to  the  nayigation  of  the  river,  and  by  reason 
thereof  the  phuntifiB  suifered  the  damage  complained  of.  And 
as  a  necessary  deduction  from  this  we  must  admit  that  if  the 
Legislature  should  deelare  that  a  certain  space  left  in  a  na?i* 
gable  river  was  sofficient  for  the  free  navigation  of  the  same, 
that  declaration  wonld  be  binding  and  conclusive  on  all  the 
world.  And,  in  fact,  that  is  the  ground  assumed  on  the 
argoment  by  the  defendants'  counsel,  and  they  have  even  gone 
fiirther,  if  this  indeed  is  going  further,  and  insisted  that  the 
State  bad  the  right  totally  to  obstruct  the  navigation  of  the 
river.  It  will  be  seen,  therefore,  that  the  question,  as  it  is 
now  presented,  is  not  whether  Illinois  had  the  power  to 
sQthorixe  the  construction  of  a  bridge  across  a  navigable 
stream,  provided  it  did  not  essentially  impede  the  navigation 
of  the  river ;  neither  is  it,  whether  this  particular  bridge, 
built  by  the  defendants,  is  an  essential  obstruction,  because 
that  is  a  question  of  fact  to  be  determined  by  evidence ;  but 
whether  the  Court  will  presume  that  it  is  not  an  obstruction, 
because  the  defendants  have  left  open  a  passage  of  seventy* 
five  feet,  in  opposition  to  the  assertion  placed  upon  the  record 
that  it  is. 

The  first  point  to  be  determined  is,  whether  the  river  Dli- 
nois,  over  which  this  bridge  has  been  erected,  is  in  law  a 
navigable  river  free  to  all  citizens.  The  tide  does  not  ebb 
and  flow  there,  and  technicallj,  according  to  the  common  law, 
it  is  not  navigable,  though  it  is  so  in  fact.  But,  even  if  it  is 
oonsidered  navigable,  and  if  in  this  respect  it  stands  upon  the 
ssme  footing  as  rivers  where  the  tide  ebbs  and  flows,  it  does 
not  foUow  tiiat  the  power  of  the  State  is  not  plenary  over  it, 
heeanse,  as  we  diall  see  hereafber,  the  States  have  in  some 
instaDces  totally  obstructed  navigable  streams.  The  question 
IS,  is  it  navigable  and  is  it  free  ? 

By  the  ordinance  for  the  government  of  the  Territory 
wrth-west  of  the  river  Ohio,  of  1787,  it  was  provided  (Art. 
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4)  that  tiie  nayigable  waters  leading  into  the  Missifluppi  tnd 
St.  Lawrence  should  be  common  high-ways,  and  foreyer  free 
to  all  the  citizens  of  the  United  States. 

It  is  said  that  this  provision  of  the  ordinance  is  not  in 
force.  This  seems  to  be  the  doctrine  now  established  by  the 
Supreme  Court  of  the  United  States,  contrary  to  what  has 
been  the  general  understanding  for  many  years,  in  the  States 
carred  out  of  that  Territory.  Permoli  v.  The  Fird  MwAd- 
polity,  8  Howard,  589 ;  PoOard  v.  Magan,  8  Howardy  212; 
Strader  v.  Oraham,  10  Howard,  82. 

It  was  never  doubted  but  that  any  provisions  of  the  ordi- 
nance which  were  contrary  to  the  Constitution  of  the  United 
States,  and  the  laws  passed  in  pursuance  thereof,  or  to  tlie 
Constitutions  of  the  States  formed  out  of  that  Territory  were 
abrogated,  because  the  ^^  common  consent "  mentioned  in  tlie 
ordinance  was  then  presumed.  But  it  seems  certam  that 
Congress  did  not  exactly  regard  the  ordinance  as  at  an  end, 
by  the  adoption  of  the  Constitution  of  the  United  States,  tf 
is  plain  from  die  very  first  law  on  the  subject  adapting  it  to 
the  Constitution,  1  Stat,  at  Large,  50.  And  in  allowing  the 
various  States  which  were  formed  out  of  that  Territory  to 
adopt  State  governments,  provision  was  made  that  they  shonid 
not  do  anything  repugnant  to  the  ordinancjB,  with  certais 
specified  exceptions.  As  to  Ohio,  Act  of  April  30th,  1801!, 
Sec.  5,  2  Stai.  at  Large,  178.  As  to  Indiana,  Act  of  April 
19th,  1816,  Sec.  4,  8  Stat,  at  Large,  289.  As  to  lUmois,  Aot 
of  April  18ih,  1818,  Sec.  4,  8  Stat,  at  Large,  428.  And  the 
same  is  true  of  the  States  since  admitted,  Michigan  and  Wis- 
consin. And  Congress  extended  the  provisions  of  this  ordi- 
nance, except  the  introductory  clause,  over  some  of  the 
south*-western  States.  But  without  dwelling  upon  this  pert 
of  the  subject,  which  is  only  mentioned  for  the  purpose 
of  showing  how  fully  this  ordinance  was  followed  up  by  Con- 
gress, let  us  see  how  the  question  stands  upon  Acts  of  Congreee 
passed  from  time  to  time  since  the  organisation  of  the  Got- 
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emment.  The  Gk>yenmient  started  with  the  declaration  that 
the  nayigable  waters  leading  into  the  Mississippi  should  be 
eommon  high-ways  and  foreyer  free.  It  is  said  by  the  Court 
in  the  case  of  Strader  y.  Graham^  already  referred  to,  that 
the  new  Goyernment  (Constitution  and  Laws  of  the  United 
States)  secured  to  the  people  of  the  north-western  States  aU 
the  public  rights  of  navigation  and  commerce  which  the  ordi- 
nance did  or  could  proyide  for.  It  would  be  a  curious  com- 
mentary upon  this  language  to  say  that  the  Western  States 
CBJi  materially  obstruct  or  dam  up  the  great  nayigable  riyers 
within  their  borders.  But  the  legislation  of  Congress  seems 
to  warrant  the  opinion  expressed  by  the  Court.  Besides  the 
Acts  already  referred  to,  many  others  may  be  mentioned  as 
indicating  the  yiews  of  Congress  as  to  Western  riyers.  In 
the  Act  proyiding  for  the  sale  of  lands  north-west  of  the 
Ohio  and  aboye  the  mouth  of  the  Kentucky,  of  May  18th, 
1796, 1 8tai.  at  Largty  464,  the  ninth  section  declares  that  all 
nayigable  riyers  within  the  Territory  to  be  disposed  of  by  that 
Act,  shall  be  deemed  to  be  and  remain  public  high-ways. 
And  so  in  relation  to  the  riyers  within  certain  boundaries,  by 
the  6th  sec.  of  the  Act  of  June  Ist,  1796, 1  Skat,  at  Largcy  491. 
The  same  proyision  was  applied  to  all  the  riyers  of  the  Indiana 
Territory,  North  of  the  Ohio  and  East  of  the  Mississippi,  of 
which  Illinois  then  formed  a  part,  by  the  sixth  section  of  the 
Act  of  March  26th,  1804,  2  Stat,  at  £.,  277;  the  17th  section 
of  the  Act  of  March  8rd,  1803,  2  Stat,  at  X.,  285,  made  the 
same  rule  applicable  to  all  nayigable  riyers  within  the  Terri- 
tory of  the  United  States  South  of  the  State  of  Tennessee. 
And  so,  as  to  the  nayigable  waters  in  Louisiana,  Act  of  Feb. 
20th,  1811,  sec.  8.  And  it  was  an  express  condition  of  her 
admission  into  the  Union,  that  the  Mississippi  and  the  nayiga- 
ble waters  leading  into  the  same  should  be  foreyer  free,  Act 
of  April  8th,  1812,  2  Stat.  atL.,  642,  708.  The  same  rule 
was  iq>plied  to  the  riyers  of  Alabama,  Act  of  March  2d,  1819. 
And  to  Mississippi,  Act  of  March  Ist,  1817,  8  Slai.  at  Z/., 
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492,  849.  And  to  MiBsomi,  Act  of  June  4th,  1812,  see.  IS, 
2  SkU  oiL.j  747.  Indeed,  without  proceeding  farther,  it  msj 
be  safely  affirmed  that  in  no  instance  has  Congress  pemitted 
an  occasion  to  pass  without  declaring  that  the  Mississippi  lad 
its  navigable  tribntaries  shall  remain  public  high-ways  and 
forever  free.  These  various  enactments  dearly  proTe  the 
extraordinary  solicitude  with  which  Congress  has  firom  die 
very  fonndation  of  the  Government  watched  over  this  subject 
It  would  seem  impossible  to  misapprehend  the  motive  of  soob 
legidation. 

But  it  is  said,  that  the  new  States  having  come  into  die 
Union  upon  an  equal  footing  with  the  original  States,  these 
various  laws  in  relation  to  the  navij^ble  rivers  are  not  bind- 
ing on  the  new  States,  unless  as  regulations  of  commerce,  ud 
that,  being  contained  in  land  laws,  most  of  them  are  mere 
Territorial  regulations,  and  temporary  in  their  charaeter. 
Now,  it  is  immaterial  whether  Congress  has  legislated  onder 
the  impression  that  a  part  of  the  ordinance  of  1787  was  still  in 
force,  although  it  is  not ;  provided  it  is  apparent  from  its  whole 
tenor  of  legislation  that  it  has  re-enacted  such  part  and  giren  it 
continued  operation.  And  that  does  seem  to  be  the  fsct  in 
this  instance.  If  we  find  a  law  of  Congress,  and  more  espe- 
cially if  we  find  a  series  of  laws  all  tending  to  the  same 
result,  the  main  question  is  not,  whether  Congress  was  look- 
ing to  this  or  that  part  of  the  Constitution  for  the  power  to 
enact,  but  is  the  power  in  the  instrument  T  If  it  is,  it  is  s 
binding,  valid  law,  no  matter  what  part  of  the  Constitution 
Congress  was  thinking  of  at  the  time  of  its  passage.  It  has 
sometimes  happened  that  Congress  has  passed  laws  as  thej 
supposed  under  one  part  of  the  Constitution,  and  the  Supreme 
Court  has  given  them  effect  under  another.  I  think,  there- 
fore, that  Congress  has  intended,  and  carried  that  intent  into 
effect,  to  make  the  Mississippi,  and  the  navigable  waters  lead- 
ing into  it  from  this  State,  common  public  high-ways  and  free 
to  all  the  citizens  of  the  United  States.    To  hold  otherwise  , 
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would  be  in  effect  to  deoide  that  Illmois  and  Missoari,  or  Illi- 
nois and  Iowa  would  have  the  right  to  shut  up  the  MisBiMippi 
riyer  anywhere  aboye  a  port  of  entry,  if  indeed  it  may  be 
eonaidered  tkna  qualified.  For  though  it  has  been  thought 
that  there  is  some  magic  power  about  a  port  of  entry,  it  will 
be  found,  on  examination,  that  the  distinction  which  is  some- 
times taken  between  nayigable  waters  aboye  and  below  a  port 
of  entry,  is  rather  fanciful  than  real. 

If,  then,  Congress  has  le^slated  rightfully  on  this  subject, 

the  next  thing  to  be  considered  is,  how  far  that  legislation  has 

restricted  the  power  of  the  States.    Do  the  nayigable  riyers 

declared  free  by  Congress  stand  upon  the  same  footing,  and 

not  otherwise,  as  riyers  where  the  tide  ebbs  and  flows  ?    If 

there  is  no  difference,  then  the  subject  is  by  no  means  free 

from  difficulty,  because  the  States  have  in  some  instances 

partially,  and  in  others,  totally  obstructed  riyers  nayigable  at 

common  law.    In  Massachusetts,  the  doctrine  seems  to  be 

maintained  that  the  State  has  the  power  materially  to  obstruct 

the  nayigation  of  a  riyer.     In  the  OommonweaUh  y.  Breeds  4 

Piehy  460,  it  was  preyed  that  a  bridge  built  oyer  a  nayigable 

stream  preyentei  the  passage  of  yessels  that  were  accustomed 

to  pass  there  before.    And  the  Court  say  that  it  was  a  power 

that  had  been  exercised  from  the  commencement  of  that 

Goyemment  without  objection.     And  they  say  further  that, 

though  great  yigOance  has  been  exercised  in  requiring  bridges 

to  be  provided  with  suitable  draws  for  the  passage  of  vessels, 

yet  in  some  instances  the  passage  of  vessels  of  a  description 

which  before  had  been  accustomed  to  pass  had  been  entirely 

prevented.    And  they  say  it  rests  with  the  Legislature  to 

determine  when  the  public  convenience  requires  these  partial 
obstructions.   There  seems  to  have  been  no  question  made  as 

to  what  would  have  been  the  effect  of  the  exercise  of  the 

power  of  Congress  to  regulate  commerce. 
The  Supreme  Court  of  the  United  States  have  gone  even 

farther  than  the  Court  of  Massachusetts.   The  State  of  Dels- 
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ware  had  authorized  the  erection  of  a  dam  aoross  a  naTigaUe 
stream,  and  it  was  erected  accordingly.  Some  persons  navi- 
gating the  creek  with  a  vessel  licensed  and  enrolled,  took  awij 
the  dam  as  an  unlawful  obstruction  to  the  navigation.  Suit 
was  brought,  and  the  question  was  raised  as  to  the  power  of 
the  State  to  erect  the  obstruction.  And  tiie  Supreme  Court, 
in  conceding  the  power  to  the  State,  do  it  upon  the  ezpren 
ground  that  Congress  had  not  legislated  on  the  subject, 
admitting  that  it  would  be  different  if  Congress  bad  ever 
exercised  the  power  with  which  it  was  vested.  TFtZson  v.  2%« 
Black  Bird  Greek  Marsh  Co.,  2  Pekru,  246. 

In  New  York,  the  right  of  a  State  has  been  placed  on 
somewhat  narrower  ground.     The  Legislature  of  New  York 
had  authorized  the  construction  of  abridge  across  the  Hudson 
river,  at  Troy,  where  the  tide  ebbed  and  flowed,  and  it  wia 
navigable ;  but  it  was  required  to  be  done  so  that,  the  streta 
should  be  restored  to  its  former  state,  or  in  such  manner  ss 
not  to  impair  its  usefulness.    An  information  was  filed  on  the 
part  of  the  State,  alleging  that  the  place  where  the  bridge 
was  built  was  an  arm  of  the  sea,  in  which  the  tide  ebbed  sad 
flowed,  and  navigable  for  vessels  trading  in  pursuance  of  the 
Acts  of  Congress.    The  defendants  relied  upon  the  Act  of  the 
Legislature,  and  averred  that  they  had  left  over  the  main  or 
principal  part  of  the  channel  an  opening  for  a  convenient  and 
suitable  draw  to  enable  vessels  navigating  the  river  to  paM 
and  repass,  and  so  as  to  restore  the  river  to  its  former  state, 
or  in  a  suflScient  manner  not  to  have  impaired  its  usefufaieefl 
as  a  public  navigable  river.     The  point  was  thus  made  as  to 
the  power  of  the  State  to  give  the  authority.    It  wQl  be 
observed  that  there  was  no  averment  on  the  part  of  the  people 
that  the  bridge,  as  constructed,  essentially  obstructed  the  navi- 
gation of  the  river.     The  People  v.  Saratoga  and  Eenudoir 
EaUroad  Co.,  15  Wend.,  118.   The  Court  decided  that  it  was 
the  exercise  of  a  valid  power,  but  say,  that  the  place  where 
the  bridge  was  built  is  one  which  coasting  vessels  have  a  rigbt 
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to  pass*  and  where  any  obstruction  entirely  prevenHng  or 
efteniidOjf  impeding  the  navigation  would  be  unlawful.  Thej 
admit  that  a  power  ezists  in  the  Btates  to  erect  bridges  over 
navigable  waters,  if  the  wants  of  society  require  them,  provi- 
ded such  bridges  do  not  essentially  injure  the  navigation  of 
the  waters  whidi  they  cross.  Butthey  say  that  the  power  must 
be  considered  as  surrendered  by  the  States,  so  far  as  may  be 
necessary  for  a  free  navigation. 

As  has  been  already  mentioned,  the  ordinance  of  1787, 

with  the  exception  of  the  anti-slavery  article,  was  extended 

over  some  of  the  south-western    States,  for  instance,  over 

Alabama.    By  that  ordinance  the  new  States  were  to  be 

admitted  into  the  Union  upon  an  equal  footing  with  the 

original  States  in  all  respects  whatever.    This  applied  to 

Illinois  and  to  Alabama.    It  was  a  trust  which  the  general 

Government  was  obliged  to  fulfill.    But  when  Alabama  was 

admitted  into  the  Union,  there  was  a  compact  made  by  which 

aD  navigable  waters  within  the  State  were  to  remain  public 

high-ways,  and  free  to  all  citisens  of  the  United  States.    And 

the  Supreme  Court  say,  in  PoUard'e  Leeeee  v.  Hagan^  already 

cited,  that  this  compact  would  be  void,  if  inconsistent  with 

the  Constitution  of  the  United  States.    Alabama  being  equal 

with  the  other  States,  no  restriction  could  be  imposed  on  that 

State  which  Congress  had  not  the  right  to  impose  upon  others. 

If  in  the  exercise  of  the  power.  Congress  could  impose  th 

nine  restrictions  upon  the  other  States  as  were  imposed  by 

that  compact  on  Alabama,  then  it  was  a  mere  regulation  of 

commerce  among  the  several  States,  and  therefore  as  binding 

on  the  other  States  as  on  Alabama ;  that  is,  as  binding,  if  the 

power  was  exercised  by  Congress :  for  obviously  they  do  not 

mean  to  be  understood  as  asserting  that  Congress  could  not 

exercise  this  power  as  to  some  of  the  navigable  rivers  of  the 

United  States,  leaving  it  dormant  as  to  others.    And  they 

conclude,  as  by  the  compact  Congress  had  no  more  power 

oyer  Alabama  than  over  the  original  States,  it  was  nothing 
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more  than  a  regulation  of  commerce  to  that  extent  among 
the  several  States. 

It  will  be  remembered  that  it  had  been  decided  in  the  lead- 
ing case  of  GibbonB  v.  Ogden^  9  Wheaton,  1,  that  the  power 
to  regulate  commerce  included  the  power  to  regulate  naTiga- 
tion.  If  this  be  nearer  to  the  circumstances  nnder  which  Il- 
linois was  admitted  into  the  Union,  it  will  be  difficult  to  dtt> 
tinguish  between  the  two  States  in  this  respect.  The  ordi- 
nance of  1787  was  extended  to  Alabama ;  but  that  ordinance 
only  referred  to  the  rivers  leading  into  the  Mississippi  and 
St.  Lawrence.  Many  of  the  rivers  of  Alabama  flowed  into 
the  Gulf  of  Mexico,  and  therefore,  when  in  1819,  it  was  pro- 
posed that  State  should  be  admitted  into  the  Union,  it  wtf 
one  of  the  conditions,  and,  Alabama  acceding  to  it,  it  beeame 
a  compact  of  admission,  that  aU  the  navigable  rivers  within 
the  State  should  be  forever  free.  This  being  so,  the  only 
question  was  whether  there  was  anything  for  the  compact  to 
rest  upon  in  the  Constitution  of  the  United  States.  And  the 
Supreme  Court,  as  already  mentioned  in  the  case  cited,  decided 
that  there  was.  Now  it  is  not  unimportant  to  observe,  that 
in  the  resolution  of  Congress  admitting  Alabama  into  the 
Union,  it  speaks  of  the  ordinance  of  1787,  as  articles  of  com- 
pact between  the  original  States  and  the  people  and  States  in 
the  Territory  North  West  of  the  Ohio,  and  the  same  lan- 
guage is  used  in  many  of  the  acts  of  Congress  when  referring 
to  this  ordinance.  And  in  the  act  of  Congress  authorising 
the  people  of  the  Dlinois  Territory  to  form  a  State  goreni- 
ment,  it  is  required  that  their  Constitution  shall  not  be  repng* 
nant  to  the  ordinance  of  1787,  between  the  original  States 
and  the  people  and  states  of  the  Terrritory  north  west  of  the 
river  Ohio.  And  the  very  preamble  of  the  Constitution  of 
Illinois  sets  forth,  that  '^  the  people  of  the  Illinois  Territoiyr 
having  the  right  of  admission  into  the  general  Government) 
as  a  member  of  the  Union,  consistent  with  the  Constitution  of 
the  United  States,  the  ordinance  of  Congress  of  1787,''  Ae*) 
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And  when  IDInois  was  admitted  into  the  Union^on  the  8d  of 
December,  1817,  the  resolution  referred  to  the  ordinance  as 
articles  of  compact  between  the  original  States  and  the  peo- 
ple and  States  in  the  Territory  north  west  of  the  river  Ohio. 
There  is  great  reason  for  saying,  therefore,  independently  of 
the  various  statates  which  have  been  referred  to,  that  if  the 
ordinance  of  1787  is  not  in  force  m  Olinois  propria  vigore 
this  part  of  it  which  we  are  now  speaking  of,  is  in  force  by 
virtae  of  the  compact  which  may  be  said  to  have  been  made 
since  the  adoption  of  the  Constitution,  between  the  United 
States  and  the  States  formed  out  of  the  north  west  Territory, 
and  that  the  compact  is  binding  on  the  States  of  the  north 
west  Territory,  for  the  same  reason  that  it  is  binding  on  Ala- 
bama, Mississippi  or  Louisiana.     However  this  may  be,  that 
Congress  has  always  understood  that  the  navigable  rivers  of 
the  north  west  leading  into  the  Mississippi  were  free  public 
highways,  and  so  treated  them,  is  most  manifest.    It  may 
without  exaggeration  be  said,  that  it  has  exercised  in  this  re- 
spect, from  the  very  foundation  of  the  government,  a  vigilance 
that  has  never  slept.    Judge  Woodbury,  in  giving  a  very  ela- 
borate opinion  in  the  case  of  the  United  StaUt  vs.  The  New 
Bedford  Bridge,  1  Wood.  &  Minot,  401,  says,  that  he  has  no 
doubt  that  the  power  to  regulate  commerce,  vested  in  Con- 
gress, authorises  it  to  keep  open  and  free  all  navigable  streams 
from  the  ocean  to  the  highest  ports  of  delivery  or  entry,  if 
no  higher,  and  to  protect  the  intercourse  between  two  or  more 
States  in  all  our  tide  waters.     In    Washington  Bridge  v. 
The  State,  18  Connec.  R.,  68,  there  had  been  a  bridge  erected 
icross  the  Housatonic,  below  a  port  of  delivery.     This  was 
one  of  the  objections  taken,  but  the  Court  refused  to  express 
an  opinion  on  that  point,  deciding  the  case  upon  other  grounds. 
There  is  a  case  not  yet  finally  decided,  but  which  is  reported 
on  an  interlocutory  order  in  9  Howard,  647,  Penneglvania  v.  the 
Wheding  and  Belmont  Bridge  Co, ,  which  it  may  not  be  improper 
to  refer  to.*    In  that  case  no  particular  stress  seems  to  have 

*  Since  finally  decided,  18  Howard,  619. 
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been  laid  on  the  fact  that  Pittsburgh  was  a  port  of  entry,  and 
it  was  not  noticed  in  the  pleadings  that  were  originallj  filed 
in  the  Supreme  Court.  The  State  of  PennsjlTania  made  df- 
plication  for  the  removal  of  the  bridge  at  Wheeling,  on  tk 
ground  that  it  was  an  obstruction  to  the  navigation  of  the 
Ohio,  a  navigable  river,  free  to  all  the  citisens  of  the  United 
States.  The  defendants  justified  under  charters  from  ^- 
ginia  and  Ohio,  that  they  had  complied  with  the  provisions  of 
the  charters.  There  was  a  section  in  the  charter  from  Yw- 
ginia,  which  provided  that  if  the  defendants  built  a  bridge 
which  should  be  an  obstruction  to  the  river,  as  usually  naviga- 
ted, it  should  be  abated  as  a  nuisance.  The  defendants  ad- 
mitted that  the  Ohio  river  was  a  free  navigable  river,  but  in- 
sisted that  it  did  not  essentially  obstruct  the  navigation  of 
the  same,  and  introduced  and  relied  upon  an  act  of  the 
Legislature  of  Virginia,  of  January  11, 18S0;  whidi  declared 
that  the  bridge  built  was  in  conformity  with  law.  This  of 
course  was  equivalent  to  saying  that  the  bifidge,  as  erected, 
was  not  an  obstruction  to  the  navigation  of  the  river.  And 
yet  it  is  clear  that  the  Supreme  Court  did  not  consider  this 
act  of  the  Legislature  of  Virginia  as  conclusive  upon  all  the 
world,  because  the  main  question  referred  to  the  commissionfir, 
by  the  interlocutory  order  of  the  Court,  was  to  take  proof 
whether  or  not  the  bridge  was  an  obstruction  to  the  free  nsTi- 
gation  of  the  Ohio  river.  And  it  is  upon  this  report  of  the 
commission,  that  the  cause  is  now  being  argued  on  the  final 
hearing. 

In  this  case,  to  adopt  the  reasoning  of  the  defendants 
would  be  in  efiTect  to  admit  that  the  act  of  the  Legislature 
could  not  be  examined ;  in  other  wcnrds,  that  no  citizen  who 
was  injured  by  an  illegal  act  of  the  Legislature  could  go  be- 
hind it  to  show  its  illegality.  It  seems  to  me,  therefore,  that 
the  pleas  ought  to  go  further  than  they  have  done,  and  thej 
must  deny  that  the  bridge  is  a  material  obstruction,  so  that 
the  plaintiffs  may  show,  if  they  can  do  so,  that  it  is,  and  that 
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in  oonseqnence  thereof,  they  hare  siurtained  the  damage  men- 
tioned in  the  declaration. 


George  Fosteb  v.  The  Schooner  Miranda. 

1.  Th«  5Ui  section  of  the  act  of  Congress  of  8d  Mftrch,  1849,  required  a  tss- 
sd  naTifsting  the  lakes  in  the  night,  while  on  the  starboard  taok,  to  show 
a  red  light,  and  a  ressel  haying  the  wind  ft-ee,  a  white  light  It  also  re- 
quired sailing  vetseU  to  hare  reflectors  to  their  lights,  and  that  they  should 
be  such  as  to  insure  a  good  and  suffioient  light,  as  well  as  prcpelUn  and 


2.  In  a  collision,  in  the  night,  between  a  brig  and  a  schooner,  at  the  foot  of 
Lake  Michigan,  the  weight  of  the  eyidence  is  that  the  brig,  close  hauled  on 
the  wind  on  the  starboard  tack,  had  a  white  light.  This  was  in  yiolation 
of  the  act  of  Congress  and  was  such  a  fj^ult  as  to  preclude  the  brig  flrom 
reooTcring  ftill  indemnity  for  the  damage  done  by  the  eoUision,  whioh 
oooorred  while  the  bng  carried  such  a  light. 

S.  The  act  of  1849  did  not  intend  to  abrogate  the  rules  which  haye  been 
gsnerally  obserred  for  the  management  of  yessels  .*  it  only  added  a  new 
one.  But  it  onee  being  esUblished  that  the  brig  had  the  wrong  light,  the 
burden  of  proving  that  the  loss  was  not  the  consequence  of  it,  is  thrown 
upon  the  b  ig.  The  proof  clearly  shows  that,  at  the  time  of  the  collision^ 
the  schooner  had  not  a  competent  look-out.  The  schooner  also  should  haye 
kept  away  and  not  held  on  her  course.  It  cannot  be  said,  therefore,  witMn 
the  meaning  of  the  act  of  1849  that  the  loss  renOied  entirely  from  the 
select  of  the  brig  to  carry  the  proper  light. 

4.  Both  yessels  were  in  fault,  and  the  loss  was  divided  equally  between 
them. 

Mr,  Burd,  for  libellant. 
Mr.  Q-oodrichy  for  claimant. 

OPINION  OP  JUDGE   DRUMMOND. 

This  is  a  libel  filed  by  the  owner  of  the  brig  S.  F.  Oale, 
^giiUiBt  the  schooner  Miranda,  for  damages  snstained  by  the 
bng,  from  a  colliBion  with  the  schooner  in  the  fall  of  1849. 

The  brig  S.  F.  Gale  from  Chicago  with  a  load  of  wheat,  was 
proceeding  down  the  lake  on  her  way  to  Bnffiilo.  When 
near  the  foot  of  Lake  Michigan,  off  Point  Wabbeshanks,  not 
far  fr(nn  the  light-ship  stationed  near  that  Point,  about  three 
o'clock  in  the  morning  of  the  11th  of  October,  the  collision 
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took  place.  The  wind  was  Boiith*8oath«*eaBt.  The  brig  ma 
close  hauled  upon  the  wind  with  her  starboard  tacks  above, 
steering  nearly  east.  It  was  a  clear  star-light  night,  and  a 
▼essel  could  be  discerned  and  a  brig  distinguished  from  a 
schooner  a  mile  or  more  distant.  Some  time  before  the  col- 
lision occurred,  the  light  carried  by  the  Miranda,  was  seen 
from  the  S.  F.  Gale,  two  points  on  her  bow.  The  man  at  the 
helm  was  ordered  to  keep  the  brig  clear  to  the  wind,  because 
the  light  of  the  Miranda  indicated  a  vessel  approaching  from  sa 
easterly  direction.  The  brig  was  accordingly  kept  as  clear  to 
the  wind  as  possible.  The  Miranda  was  bound  up  the  lake, 
on  a  voyage  from  Cleveland  to  Chicago,  and  was  standing 
about  west  by  north,  and  consequently  had  the  wind  free. 
Some  time  before  the  collision  those  on  board  of  the  Miranda 
had  seen  the  light  of  the  brig,  and,  believing  it  a  white  light, 
supposed  it  was  a  vessel  on  the  same  course  with  themselves, 
and  immediately  preceding  the  collision,  the  watch  on  the 
deck  of  the  Miranda  had  gone  aft  to  lower  the  peak,  with  a 
view  to  haul  round  the  light-ship — ^a  usual  and  proper  precaa- 
tion — the  captain  being  at  the  helm.  As  the  two  vessels 
approached,  the  mate  of  the  brig  shouted  to  tbose  on  the 
schooner,  not  to  run  into  them.  When  this  was  done  the 
helm  of  the  schooner  was  put  hard-a-port,  and  that  of  the  brig 
put  down;  but  the  vessels  ran  so  near  that  at  that  moment, 
when  apparently  for  the  first  time  those  on  each  vessel 
entertained  apprehension  of  a  collision,  it  was  impossible 
to  prevent  them  from  meeting,  and  the  Miranda  struck  the 
S.  F.  Gale  on  the  larboard  bow  near  the  forerigging.  Both 
vessels  were  injured,  but  the  brig  suffered  the  most. 

By  the  5th  section  of  the  act  of  Congress,  of  8d  of  March, 
1849,  making  appropriations  for  light-houses,  &o.,  and  for 
other  purposes,  9  StatuUd  at  2/.,  382,  vessels,  steamboats 
and  propellers  navigating  the  northern  and  western  lakes,  are 
required  to  comply  with  certain  regulations  "for  the  security 
of  life  and  property,'*  among  which  are  the  following: — ^Dnr- 
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ing  the  night,  yessels  on  the  starboard  tack  shall  show  a  red 
light,  and  yessels  going  off  large  or  before  the  wind,  a  white 
light;  and  it  is  provided,  ^^if  loss  or  damage  shall  occur,  the 
owner  or  owners  of  the  vessel,  steamboat  or  propeller  neglect- 
ing to  comply  with  these  regulations,  shall  be  liable  to  the 
injured  party  for  all  loss  or  damage  remliing  from  9ueh 
neglect:' 

This  law  is  undonbtedly  binding  upon  all  the  classes  of  ves- 
sels mentioned.  It  follows  that  it  was  the  duty  of  the  S.  F. 
Ode  to  carry  a  red  light,  and  of  the  Miranda  to  carry  a  white 
light  at  the  time  of,  and  previous  to  the  collision.  There  was 
no  point  made  as  to  the  light  of  the  Miranda.  Those  on  board 
of  the  brig  admit  that  the  schooner  showed  a  white  light. 
The  eindence,  however,  proves  that  it  was  an  ordinary  globe 
lantern  without  reflectors ;  and  if  so,  it  could  hardly  be  said 
to  come  up  to  the  standard  required  by  the  law ;  because  I 
think  the  words  in  the  act,  "^atcJ  ligTU  shall  be  furnished  with 
reflectors,  ftc,  complete,  and  of  a  size  to  insure  a  good'  and 
efficient  Kght,"  apply  as  well  to  the  lights  carried  by  vessels 
as  to  those  carried  by  steamboats  and  propellers. 

The  libel  alleges  that  the  S.  F.  Gale  carried  at  the  time 
a  red  light.  The  answer  of  the  claimant  denies  it,  and  asserts 
it  was  a  white  light.  Of  course,  the  dispute  is  to  be  deter- 
mined by  the  proof.  And  here  is  to  be  found  the  conflict  of 
evidence  which  so  often  occurs,  in  these  cases  between  the* 
persons  on  board  of  the  different  vessels.  A  brief  examina- 
tion will  show  where  the  weight  of  the  testimony  is  upon 
this  point. 

Langley,  the  captain  of  the  brig,  merely  says  they  had  a  red 
light.  Scott,  a  seaman,  states  they  had  a  red  light  on  the  pall 
bitts,  but  he  did  not  notice  the  Gale's  light  when  he  went  on 
^k.  It  being  his  watch  below  at  the  time,  he  did  not  go  on 
deck  till  the  collision  occun*ed.  Hitchcock,  also  a  seaman  of 
^6  brig,  who  was  at  the  helm,  says  that  at  the  time  the  Mi- 
randa's light  was  first  discovered,  and  for  more  than  an  hour 
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previouSy  and  up  to  the  time  of  the  collision,  the  brig  showed 
a  red  light  siuspended  from  the  pall  post. 

This  is  the  whole  testimony  on  the  part  of  the  lihellant. 
The  witnesses  simply  declare  the  fact  to  be  so,  without  adreit- 
ing  to  any  circmnstances  which  show  that  their  attention  vis 
particularly  called  to  it,  or  that  they  had  any  special  reasons 
for  recollecting  it. 

On  the  other  hand  Durand,  the  captain  of  the  Miranda^ 
says  that  he  saw  the  light  of  the  Oale  about  fifteen  minutes 
before  the  collision,  a  mile  or  more  distant :  that  it  was  a  wUte 
light.      He  is  positive  it  was  a  white  light,  because  the 
second  mate  and  himself  had  previously  talked  of  it,  and  there 
was  no  other  light  in  sight  except  that  of  the  light-ship,  and 
he  is  certain  also,  because  the  Gale  carried  the  same  light 
(white)  when  she  shot  across  the  bows  of  the  schooner.    Wil- 
gus,  the  first  mate  of  the  Miranda,  declares  he  noticed  the 
signal  light  of  the  Gale.    It  was  a  white  light,  but  burned  loir, 
giving  a  dull  light.    He  still  saw  the  same  light  hanging  after 
the  two  vessels  parted.     Isaac  Brown,  the  second  mate,  was 
one  of  the  watch  on  deck  at  the  time.    He  and  the  captain 
spoke  together  of  the  white  ligJU  carried  by  a  vessel  then  ahead 
of  them  as  they  supposed.     They  stood  some  time  on  the 
forecastle  deck  and  saw  a  white  light  and  that  only.    If  the 
Gale  had  carried  a  red  light,  he  says,  they  would  not  have 
gone  aft  to  lower  the  peak  of  the  mainsail.    Joseph  Brown, 
a  seaman  of  the  Miranda,  states  the  brig  had  a  white  ligjkt, 
which  burnt  dim  at  the  time.     The  light  was  so  near  he 
could  not  but  observe  it ;  and  he  says  it  was  remarked  bj 
others  at  the  time  that  the  Gale  carried  a  white  light.     Turner, 
also  a  seaman  of  the  Miranda,  says  that  {he  Gale  carried  a 
dim,  white  light ;  and  is  positive  it  was  a  white  light,  because 
he  b&d  heard  the  captain  and  second  mate  prerionsly  taUdng 
of  the  light  in  sight  as  a  white  light,  and  because,  when  he 
found  the  brig  was  close  hauled  on  the  wind,  with  her  star- 
board tacks  aboard,  he  noticed  that  she  showed  the  wrong  light 
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It  is  apparent  from  the  foregoing  statement  of  the  evidence 
upon  this  point,  it  predominates  strongly  in  faror  of  the  con* 
elusion  that  the  S.  F.  Ghde  showed  a  white  light.  The  wit- 
ne^es  who  testify  on  that  side,  had  their  attention  particularly 
drawn  to  the  fact :  it  was  the  subject  of  remark  at  the  time. 
They  saw  the  light  before  the  collision,  and  after;  theur 
opportunity  for  obserration  was  favorable,  and  it  seems  clear 
that  those  on  board  of  the  brig  who  speak  to  this  point  were 
mistaken ;  or,  at  all  events,  the  S.  F.  Gale  did  not  show  that 
land  of  light  which  the  law  required.  There  can  be  no  doubt 
the  act  demands  the  exhibition  of  such  a  red  light  (when  the 
vessel  during  the  night  is  on  the  starboard  tack),  as  under 
ordinary  circamstances,  and  more  especially  in  so  clear  a 
night  as  that  when  this  collision  occurred,  can  be  distinguished 
from  a  green  or  white  light.  It  is  possible  the  explanation  may 
be  found,  as  has  been  suggested,  in  the  fact  that  the  S.  F.  Gale, 
JTist  before  the  light-ship  was  passed,  had  been  sailing  with 
the  wind  free,  and  her  officers  had  neglected  to  change  their 
white  light  when  they  changed  their  course.  However  this 
may  be,  I  am  forced  to  the  conclusion  that  the  brig  was  not 
at  the  time  showing  the  proper  light,  consequently  those  who 
had  charge  of  her  were  themselves  in  fault  in  that  respect. 
There  is  some  doubt,  also,  whether  there  was  a  good  look-out 
kept  on  board  of  the  brig.  The  captain  of  the  Miranda  says, 
if  a  good  look-out  had  been  kept  on  the  brig,  the  collision 
might  have  easily  been  avoided.  This  might  have  been  so, 
but  those  on  board  of  the  S.  F.  Gale  had  a  right  to  suppose, 
as  they  were  close  on  a  wind,  the  usual  rule  would  be  observed 
bjthe  Miranda — to  keep  away;  whereas,  as  we  shall  presently 
8^,  the  course  of  the  schooner  was  unchanged  until  the  col- 
lision was  unavoidable. 

The  S.  F.  Gale  not  being  free  from  blame,  it  follows  the 
owner  cannot»  under  the  maritime  law,  sustain  a  claim  for 
fell  indemnity  for  the  damage  done. 

•The  next  question  is,  whether  within  the  meaning  of  the 
15a 
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act  of  Congress  the  loss  or  damage  resulted  from  the  neglect 
of  the  brig  to  comply  with  the  requirement  of  the  law,  be- 
cause if  that  is  the  case,  so  far  from  the  Miranda  being  liable 
to  the  S.  F.  Gale,  the  latter  would  be  liable  to  the  owner  of 
the  Schooner  for  the  injury  done  to  the  Miranda.  And  per- 
haps we  cannot  bette  rillustrate  the  principle  than  by  suppo- 
sing this  were  a  libel  filed  by  the  owner  of  the  Miranda 
against  a  brig  for  injury  done  to  the  former.  Could  it  be 
sustained  under  the  circumstances  of  this  case?  ConUingi 
AdmirdUyy  802. 

We  have  to  set  out  with  the  admitted  fact,  that  the  3.  F. 
Gale  violated  an  express  law  of  Congress.  In  the  case  of 
the  collision  of  the  De  Soto  and  Luda,  Waring  v.  Clark^  h 
Howard's  B.,  441,  the  Supreme  Court  went  out  of  its  way  to 
decide,  that  if  a  collision  occurs  between  steamers  at  nigbt, 
and  one  of  them  has  not  signal  lights,  it  will  be  held  reqion- 
sible  for  all  losses  until  it  is  proved  that  the  collision  was  not 
the  consequence  of  the  absence  of  signal  lights.  The  Court 
say  they  do  not  put  the  decision  of  the  case  on  that  ground, 
and  they  do  not  determine  whether  there  was  an  absence  of 
signal  lights  or  not.  The  real  ground  of  the  decision  on  the 
merits  was,  that  the  Luda  was  run  downwhilst  in  the  accustom- 
ed channel  of  upward  navigation,  by  the  De  Soto,  which  wtf 
out  of  that  for  which  it  should  have  been  steered  to  make  tibe 
port  to  which  it  was  bound.  The  opinion  of  the  Court  in  V(h 
ring  v.  Clarkj  was  given  under  the  act  of  7  July,  1838,  which 
made  it  the  duty  of  the  master  and  owner  of  every  steamboat 
running  between  sunset  and  sunrise,  to  carry  oner  or  more 
signal  lights.  It  is  said  this  principle  applies  also  to  the  act 
of  1849  which  we  are  now  considering,  and  that  the  Miranda 
cannot  be  accountable  for  any  loss  to  the  S.  F.  Gale,  until  it 
is  shown  it  was  not  occasioned  by  the  brig  carrying  a  white 
light. 

Did  the  collision  happen  in  consequence  of  the  neglect  of 
those  who  had  charge  of  the  brig?  It  may  be  admitted  that 
the  fact  of  the  brig  not  having  the  proper  light  throws  upon 
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the  libellants  the  anus  of  proving  the  damage  was  the  re- 
sult of  some  fault  on  the  part  of  the  Miranda.     I  have  oom0 
to  the  conclusion,  after  an  attentive  examination  of  the  evi- 
dence, that  while  it  may  be  said  the  collision  might  not  have 
happened  if  the  brig  had  shown  the  right  light,  it  may  also  be 
said  it  would  not  have  occurred  if  there  had  not  been  fault  on 
the  part  of  the  Miranda.    It  is  insisted,  if  it  be  proved  that 
the  brig  violated  the  law,  it  follows  as  a  necessary  conse- 
quence that  the  Miranda  must  stand  excused.    I  do  not  so 
understand  the  law.     There  are  certain  rules  which  are  set- 
tled in  the  maritime  law,  respecting  the  conduct  of  vessels  at 
sea,  but  the  neglect  of  these  by  one  party  will  not  excuse  the 
other  for  the  want  of  ordinary  care  and  diligence.    In  a  re- 
cent case,  it  seems  to  be  impUed  that  every  proper  precau- 
tionary measure  must  be  taken  on  the  part  of  the  collided 
vessel  to  pass  the  other  in  safety;  and  then  if  a  loss  happen 
in  consequence  of  the  fault  of  the  other,  the  damage  is  attri- 
butable to  the  neglect  of  this  last.    Newton  v.  Stebbtn9y  10 
Howard,  605 ;  and  see  £k.  John  v.  Painej  10  Sow.,  55,  and 
The  Ojfnosurey  7  Latp  Reporter. 

If  the  S.  F.  (jale  showed  the  wrong  light,  it  was  not  the 
less  the  duty  of  those  on  the  Miranda  to  observe  the  usual 
nautical  rules  in  the  management  of  their  schooner.     It  was 
not  the  intention  of  the  act  of  Congress  to  abrogate  those- 
regulations  which  have  always  been  observed  in  the  manage- 
ment of  vessels.    Notwithstanding  the  brig  carried  a  white 
light,  it  was  the  duty  of  the  Miranda,  having  the  wind  free,  to 
keep  away,  and  not  to  hold  on  her  course.     It  was  a  clear  star- 
light night,  those  on  the  Miranda  had  a  right  at  first  to  presume 
that  the  brig  was  on  the  same  course  with  themselves.    But 
if  it  be  true  as  stated,  that  the  Captain  and  mate  of  the  Mi- 
randa looked  at  the  light  of  the  S.  F.  Gale  for  some  time, 
they  must  have  seen  that  they  were  overhauling  the  vessel 
ahead  at  a  very  rapid  rate.    It  is  to  be  borne  in  mind  that 
the  evidence  shows  the  two  vessels  were  approaching  each 
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other  at  the  combined  speed  of  from  eight  to  ten  miles  an  hour. 
It  should  haye  been  enough  to  have  excited  to  watchfolness. 
The  law  of  Congress  is  obligatory,  bat  so  are  all  the  laws  of 
the  sea.  There  haye  been  many  rules  and  regulations  esta- 
blished by  the  wisdom  and  experience  of  nautical  men  and 
sanctioned  by  the  courts,  for  the  conduct  of  vessels,  but  there 
is  none  of  more  imperative  obligation,  than  the  one  which  de- 
clares that  when  a  vessel  is  approaching  another  in  the  nigbt 
a  competent  and  vigilant  lookout  should  be  kept  on  board  of 
each.  It  is  a  rulo  prescribed  alike  by  the  law,  and  by  com- 
mon sense  and  common  prudence.  Did  the  Miranda  keep 
snch  a  look-out  ?  It  seems  to  me  not.  According  to  the  evi- 
dence the  officers  knew  they  were  approaching  a  vessel.  What 
if  it  was  a  vessel  on  the  same  course  with  themselves  ?  They 
were  not  the  less  bound  to  be  vigilant  in  looking  out  for  her 
and  watching  her  movements.  I  concur  entirely  in  the  opin- 
ion of  one  of  the  nautical  witnesses  examined  in  court,  Gapt 
Napier,  that  even  if  they  had  supposed  the  vessel  ahead  was 
on  the  same  course  with  themselves,  still  it  was  their  duty  to 
keep  a  good  look-out,  and  to  call  all  the  watch  on  deck  to 
Tower  the  peak,  at  a  time  when  they  were  so  near  another 
vessel.  It  is  impossible  to  escape  the  conclusion  that  if  this 
had  been  done,  in  so  clear  a  night  as  that  was,  it  would  soon 
have  appeared  that  the  brig  ahead  was  in  fact  approaching 
.them  from  an  opposite  course  close  hauled  on  the  wind,  not- 
withstanding the  white  light,  and  thus  the  collision  might 
have  been  avoided.  It  was  also  the  duty  of  the  schooner, 
having  the  wind  abaft  the  beam,  to  keep  away.  It  seems 
clear  that  if  the  Miranda  had  had  a  competent  watch  at  the 
time,  and  kept  away  as  she  ought  to  have  done,  no  collision 
would  have  taken  place.  The  loss  that  was  sustained  was 
not  the  result  altogether  of  the  neglect  of  the  brig  to  show 
the  right  light,  and  was  not  the  consequence  alone  of  that 
neglect,  but  to  say  the  least  it  was  occasioned  in  a  measure  bj 
the  neglect  of  those  in  the  Miranda.  I  find,  therefore,  that 
the  two  vessels  were  each  in  fault. 
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Bat  it  is  urged,  conceding  there  was  a  fault  on  the  part  of 
the  Mirai^da,  yet  it  was  not  such  an  omission  as  that  of  the 
.hrig.  The  latter  had  violated  an  express  law,  by  neglecting 
to  do  that  the  omission  of  which  no  circumstances  could  ex- 
cuse, and  it  is  not  like  other  rules,  which  vary  according 
to  contingencies.  I  cannot  yield  my  assent  to  this  doctrine. 
The  law  of  Congress  under  particular  circumstances  requires 
a  particular  light.  The  maritime  law  requires  a  yessel  under 
certain  circumstances,  to  be  managed  in  a  certain  way. 
Both  are  equally  binding  upon  those  who  have  the  charge  of 
vessels.  And  I  think  that  is  a  sound  rule,  which,  if  sus- 
tained and  enforced  by  the  courts,  conduces,  to  the  greatest 
extent,  to  unremitting  vigilance  on  the  part  of  seamen.  The 
doctrine  laid  down  by  Dr.  Lushington  in  the  case  of  the 
Bope,  1 W.  Robinson's  R.,  1540,  seems  to  be  foimded  in  good 
sense,  and  may  be  applied  to  this  case:  that  if  the  brig 
carried  the  wrong  light^  and  the  master  of  the  Miranda 
sboold  say,  ^'  we  will  keep  our  course  nevertheless,"  he  would 
be  to  blame.  It  would  be  a  dangerous  doctrine,  to  authorize  the 
master  of  the  Miranda  to  say  under  the  circumstances  of  this 
case:  '^That  vessel  has  the  wron  light;  I  will  not  trouble 
myself  to  avoid  hert :  he  consequences  be  upon  herself." 

Both  vessels  then  being  in  fault,  the  next  inquiry  is  how 
is  the  loss  to  be  apportioned? 

The  rule  laid  down  by  Lord  Stowell  in  the  case  of  the 
Woodrop  Sims,  under  his  second  possibility  by  which  a  col- 
lision may  occur,  when  both  parties  were  to  blame,  or  where 
there  is  a  want  of  due  diligence  on  both  sides,  is,  that  the 
loss  must  be  apportioned  equally  between  them  as  being  oc- 
casioned by  the  fault  of  both.  This  seems  to  be  the  well 
settled  doctrine  in  the  English  Admiralty,  and  is  the  general 
rule  of  the  maritime  law.  Siory  on  Baibnenty  §608,  and  J.  J- 
hii  on  Shipping^  230-3,  part  3,  Chap.  1,  Skee'9  Edition. 
CankUng^s  Admiralty,  800.  It  has,  however,  been  said  in 
the  argument,  that  the  rule  has  never  been  adopted  in  this 
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oonntrj.  No  case  was  cited  in  which  the  doctrine  has  been 
applied  by  a  court  of  Admiralty  in  this  country,  and 
it  is  certainly  singular,  in  the  many  cases  which  bare 
arisen,  there  are  so  few  in  which  the  fault  has  been  found  is 
be  common  to  both  parties,  so  as  to  determine  what  the  role 
is  in  such  cases.  But  the  doctrine  to  divide  the  loss  appesrs 
to  have  been  approved,  and  whenever  it  is  referred  to,  it 
seems  to  be  considered  as  a  part  of  the  maritime  law  to  be 
administered  by  our  Admiralty  courts.  Siary  on  BaOmeniy 
vbi  iupra;  8  Keni  C(m.,  281,  282.  It  is  treated  as  settled 
law  by  Judge  Hopkinson  in  ReepesY.  the  Oonstitutiony  OUpin'i 
B.y  684,  by  Judge  McKinley  in  Str(nii  v.  Fosiery  1  Sow- 
arJCsM.,  92,  and  by  Judge  Woodbury  in  his  separate  opinion 
in  Olarh  v.  Waring^  6  Howard^  508.  And  it  was  expressly 
decided  and  applied  by  the  District  Court  of  Massachusetts  in 
1846,  and  treated  as  the  settled  doctrine  in  Admiralty, 
BogeT9  V.  the  Brig  Bivah  5  Latv  Reporter  28,  and  authorities 

there  cited.    And  see  the  case  of  the  De  Koch  r. ^ 

haw  BeporteTy  611. 

It  is  admitted  that  the  rule  in  the  common  law  courts  is 
different,  but  all  the  text  writers  and  judges  who  have  men- 
tioned the  subject,  seem  to  regard  it  as  a  fixed  rule  in  Admi- 
ralty. And  on  the  whole,  though  it  has  sometimes  been  con- 
sidered objectionable  by  able  judges  and  writers,  yet  after  some 
reflection  I  am  satisfied  the  strength  of  the  argument,  rea- 
soning upon  general  principles,  is  in  favor  of  the  rule,  and 
sustains  the  authorities,  in  spite  of  a  sneer  that  has  occa- 
sionally been  thrown  out  of  its  being  rusticum  judieim- 
It  is  safer  to  adopt  this  rule  in  cases  of  collision,  than  it  is 
to  measure  out  to  each  party  in  a  particular  case,  the  precise 
quantum  of  damage  that  he  may  have  sustained.* 

As  the  parties  wish  me  to  decide  the  question  of  damages 
on  the  proof  now  in,  without  referring  it  to  a  conmiissioner, 
I  will  state  my  views  on  the  subject. 

*The  rule  hM  sinoe  been  sftnetioned  bj  the  Supreme  Coori.  ^ 
Schooner  Cdtharme  t.  Jhckmion,  17  ffoward'i  R^  170. 
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The  evidence  is  that  the  S.  F.  Gale  was  injured  to  the 
amount  of  (336,  for  which  repairs  were  actually  made  and 
about  that  amount  paid.  The  other  damage  is  stated  by  the 
captain  at  $300.  One  of  the  witnesses  puts  it  from  $300  to 
$500.  They  do  not  give  all  the  particulars  of  the  injury, 
from  which  the  court  might  ascertain  with  accuracy  the 
amount.  It  is  stated  that  the  new  fore-sail  was  worth  $40 
more  than  the  old.  On  the  whole  I  have  thought  that  $600 
would,  under  the  proof,  be  a  fair  amount  to  fix  upon  as  the 
damage  sustained  by  the  S.  F.  Gale.  The  witnesses  say  thai 
the  damage  done  to  the  Miranda  was  $300.  The  whole 
damage  done  by  the  collision  was  then  $900,  one  half  of 
which  would  be  $450.  The  S.  F.  Gale  being  injured  $300 
more  than  the  Miranda,  I  shall  order  a  decree  to  be  entered 
against  the  claimant  and  his  sureties  for  $150,  and  that  di- 
yides  the  loss  equally  betw^n  the  parties. 

I  shall  allow  costs  to  neither  party ;  each  one  must  there- 
fore pay  his  own. 


Samuel  Ward,  Ebbn  B.  Ward  aito  Thomas  G.  Butlin, 
V.  Thb  Schooner  M.  Dousman. 

In  a  collision  whieli  took  plaee  between  a  Btesmer  and  a  schooner  as 
i^ey  were  entering  the  harbor  of  Chicago,  the  OTidenoe  shows  that  the 
schooner  was  ahead,  and  was  sailing  the  channel  usually  taken  by  yessels 
when  the  wind  was  as  at  that  time,  and  that  the  steamer  attempted  to  pass, 
in  a  narrow  space,  between  the  schooner  and  the  pier,  without  any  con- 
liderable  abatement  of  speed.  This  was  a  fault,  and  under  the  circumstances 
the  steamer  cannot  maintain  a  libel  for  the  iigury  done  by  the  collision. 
The  steamer  should  haye  allowed  the  schooner  to  continue  her  course  with- 
OQt  interruption,  and  if  necessary  should  have  stopped. 

When  it  appears  in  a  case  of  collision,  one  party  is  in  fault,  before  a 
Court  of  Admiralty  will  allow  any  compensation  by  apportionment  or 
otherwise  to  such  paHy,  the  OTidence  must  clearly  show  there  was  a  fault 
on  the  other  side.  If  it  is  conflicting  so  as  to  leaye  it  doubtful,  or  if  it 
should  appear  that  there  might  be  some  slight  mistake  or  error  which  was 
occasioned  by  the  original  flagrant  fault  of  the  first  named,  no  apportion- 
ment will  be  made. 
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Whenever  a  sail  yessel  is  entering  upon  difficult  nayigation,  as  approadi- 
ing  a  harbor,  &o.,  a  steamer  following  should  take  extreme  precaution  to 
keep  out  of  the  way.  A  steamer  is  considered  under  command,  and  should 
ftToid  sail  yessels;  and  this  rule  is  to  be  enforced  with  peculiar  strietDCM 
under  the  circumstances  of  this  case. 

Me99r%.  JET,  Q-,  ^  E.  S.  Shumway^  for  libeUant. 

Mr.  Goodrichy  for  claimant. 

OPINION  OF  JUDGB  DRUMMOND. 

This  is  a  libel  filed  by  the  owners  of  the  steamer  Arctic 
It  alleges  that  the  steamer,  being  about  to  enter  the  harbor  of 
Chicago,  on  the  13th  day  of  August,  1851,  turned  to  pass 
around  the  north  pier;  that  after  the  steamer  commenced  turn- 
ing, the  schooner  M.  Dousman,  which  was  entering  the  harbor 
at  the  same  time,  with  the  wind  freCy  and  being  on  the 
easterly  side  of  the  steamer,  negligently  and  improperly 
changed  her  course,  struck  the  steamer  on  the  larboard  side 
and  damaged  her  to  a  considerable  amount.  It  states  that 
there  was  sufficient  room  and  depth  of  water  for  the  schooner 
to  enter  the  harbor  without  changing  her  course  northerly, 
and  that  with  proper  care  on  the  part  of  the  schooner  the 
collision  might  have  been  avoided  ;  that  the  steamer  was  so 
situated  at  the  time  the  schooner  approached,  it  was  impossible 
for  the  Arctic  to  get  out  of  the  way :  the  steamer  being  be- 
tween the  schooner  and  the  north  pier.  The  owners  of  the 
Arctic  claim  compensation  for  the  damage  done  by  this  col- 
lision. 

The  answer  states  that  the  schooner,  loaded  and  drawing 
eight  feet  of  water,  with  the  wind  north,  was  entering  the  har- 
bor in  the  channel  usually  taken  by  vessels  with  such  a  wind; 
that  at  the  mouth  of  the  harbor,  and  south  of  the  channel  the 
vessel  was  sailing,  there  is  shoal  water — ^usually  called  the 
middle  ground-— on  which  the  schooner  would  have  been  in 
danger  of  grounding  and  of  being  lost  or  injured,  if  she  had 
kept  too  far  south.  That  the  Arctic,  just  after  the  M.  Dous- 
man had  doubled  the  north  pier,  undertook  to  pass  between 
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the  schooner  and  the  pier;  that  in  bo  doing  she  came  in 
contact  with  the  schooner  and  did  some  damage  to  the  latter* 
The  owner  denies  that  the  schooner  changed  her  course  more 
than  was  prudent  to  keep  her  off  the  middle  ground,  and  that 
there  was  not  sufficient  room  for  the  Arctic  to  pass  between 
the  schooner  and  the  pier;  and  avers  that  the  steamer  ought 
to  have  been  stopped  or  backed  so  as  to  allow  the  schooner 
to  pass  into  the  harbor. 

There  is  the  usual  conflict  of  testimony  in  this  case.  In  a 
collision  between  two  vessels,  there  is  generally  an  effort  by 
those  on  board  of  one  to  cast  the  blame  on  the  other.  There 
are,  however,  some  main  facts  in  this  case  which  cannot  be 
controverted.  The  M.  Dousman  was  a  schooner  under  sail, 
with  the  wind  about  north,  trying  to  make  the  harbor  of 
Chicago  by  the  north  channel.  The  entrance  to  the  harbor 
is  quite  narrow.  At  the  time  the  schooner  changed  her 
course  to  run  into  the  harbor,  the  Arctic  was  several  hundred 
yardb  astern  of  the  schooner.  As  the  wind  was  then,  vessels 
coming  in  by  the  north  channel  keep  as  near  the  north  pier 
as  they  can  with  safety,  on  account  of  the  current  which 
sweeps  around  the  pier.  The  Arctic,  astern  of  the  schooner, 
and  herself  about  to  make  the  harbor  under  a  full  head  of 
steam,  undertook  to  goto  wind  ward  of  the  schooner,  and  be- 
tween her  and  the  north  pier.  Those  who  had  the  manage* 
ment  of  the  steamer  knew,  or  were  bound  to  know,  the  risk 
they  run  in  attempting  so  very  difficult  and  delicate  a  ma- 
wnver. 

^en  we  come  to  the  details  of  the  collision,  we  find  great 
^repancy  in  the  evidence.  According  to  those  on  the  Arc- 
tic, no  collision  would  have  taken  place  if  the  schooner  had 
not  suddenly  changed  her  course  and  luffed  up  across  the  line 
of  the  steamer,  while  according  to  those  on  the  schooner  the 
ooUiflion  could  not  have  been  avoided,  and  whatever  change 
of  course  there  was,  was  caused  by  a  fear  of  striking  the  mid- 
^0  ground,  a  bad  shoal  lying  near  the  mouth  of  the  harbor. 
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It  seems  that  the  helmsman  of  the  schooner,  when  he  saw  the 
approach  of  the  Arctic  and  the  danger  of  a  collision,  kept  the 
schooner  away  without  any  direction  to  that  effect,  whereupon 
the  captain  ordered  him  to  keep  the  vessel  straight  and  not 
mind  the  steamer.  The  people  of  the  M.  Donsman  concur  in 
saying  that  the  vessel  luffed  to  avoid  grounding.  Those  on 
the  Arctic,  on  the  contrary,  affirm  there  was  plenty  of  room 
with  good  water  to  the  southward  of  the  eourse  of  the  vessel 

It  is  true  that  the  schooner  cannot  escape  the  consequences 
of  its  own  fault  by  showing  that  the  steamer  was  also  in  faulty 
but  I  do  not  think  it  necessary  to  weigh  and  examine  the  testi- 
mony very  minutely  to  determine  whether  there  might  not  have 
been  some  trifling  fault  on  the  part  of  the  schooner,  bec&uBe 
the  faults  of  the  steamer  were  so  many  and  flagrant,  that 
whatever  error,  if  any,  of  the  schooner  there  was,  (and  I  am 
not  prepared  in  this  conflict  of  testimony  to  say  there  was 
any,)  it  might  well  be  considered,  under  the  circumstances,  as 
trivial. 

I  think  the  weight  of  the  evidence  is,  that  the  collision  occur- 
red as  the  Arctic  was  in  the  act  of  swinging  as  she  changed  her 
course  to  enter  the  harbor.  All  the  witnesses  on  the  sdiooner 
do  not  agree  as  to  this ;  but  the  master  of  the  brig  Mary, 
which  was  a  short  distance  behind,  and  about  to  enter  the 
port,  speaks  particularly  on  this  point,  and  his  position  gave 
him  the  best  opportunity  of  judging.  Besides,  this  conchi- 
sion  is  strengthened  by  the  manner  of  the  contact,  and  by  the 
nature  of  the  injury  that  was  done  to  the  steamer  and  to  the 
schooner.  The  luffing  up  of  the  schooner  may  have  contributed 
slightly  to  it,  but  it  is  not  certain  that  the  collision  would  not 
have  taken  place  in  any  event.  It  would  not  be  surprising  if 
the  helmsman  of  the  schooner  was  a  little  alarmed  when  he 
saw  the  imminence  of  the  danger,  and  should  try  to  avoid  it; 
nor  that  the  captain,  through  an  apprehension  of  running 
aground,  should  give  an  order  to  luff.  These  are  niceties 
which  need  not  be  severely  criticised.    We  must  recollect 
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that  the  captain  of  the  schooner  had  a  right  to  preeume  that 
the  steamer  would  keep  out  of  his  way;  and  though  we  should 
hold  him  to  the  exercise  of  all  reasonable  skill  and  prudence, 
still  we  must  judge  of  these  bj  the  light  of  the  circumstances 
which  surronnded  him. 

The  first  and  second  mate  of  the  Arctic  unite  in  giving  it 
as  their  opinion  that  the  checking  bell  was  not  rung,  and  that 
her  speed,  which  had  been  from  eight  to  twelve  miles  an 
hour,  had  not  been  slackened.  It  is  true  one  of  the  men 
says  that  the  checking  bell  was  rung  fifteen  minutes  before 
the  collision ;  and  yet  this  same  witness  declares,  in  another 
part  of  his  testimony,  that  at  that  time  they  were  only  seventy 
or  eighty  feet  from  the  pier.  No  reliance  whatever  can  be 
placed  on  the  evidence  of  this  witness.  He  was  examined 
before  me ;  and  his  whole  manner  indicated  a  total  reckless- 
ness as  to  the  facts,  and  his  eagerness  to  screen  the  Arctic 
involved  him  in  endless  contradictions.  It  is  manifest  that 
the  Arctic,  whether  her  speed  had  been  lessened  or  not,  was 
going  at  too  rapid  a  rate.  It  would  be  attended  with  very 
ruinous  consequences  to  sanction  such  speed  under  such  cir- 
cunl&tances.  Coming  into  a  harbor  with  a  narrow  passage, 
right  in  the  wake  of  another  vessel,  at  a  speed  of  ten  miles 
an  hour !  Steamers  cannot  be  too  stringently  held  to  caution 
and  circumspection  in  this  particular.  They  are  constantly 
yiolating  all  the  rules  we  adopt,  and  I  do  not  feel  disposed 
to  relax  those  wholesome  restraints  which  the  Courts  have 
thrown  around  their  management. 

The  schooner  was  ahead,  and  had  the  right  to  choose  her 
course;  in  this  instance,  with  the  wind  north,  it  was  her  only 
course.  It  was  the  duty  of  the  steamer  to  keep  out  of  the 
Way  of  the  schooner ;  and  there  can  be  no  doubt  it  was  a  gross 
fault  for  the  steamer  to  attempt,  under  the  circumstances,  to 
pass  between  the  schooner  and  the  north  pier.  This  is  the 
opinion  of  the  nautical  witness  who  has  been  examined  on 
that  point,  and  I  concur  fully  in  its  correctness.    It  was 
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attended  with  great  risk  and  peril  in  erery  aspect,  as  well  to 
the  steamer  as  to  the  schooner. 

I  think  it  may  be  laid  down  as  the  rule,  without  exception^ 
that  whenever  a  sail  vessel  is  entering  a  harbor  so  difficult  of 
access  as  that  of  Chicago,  a  steamer  following  should  take 
extreme  precaution  to  keep  out  of  the  way  of  such  vessel, 
and,  if  need  be,  stop  entirely.  It  is  the  only  safe  rule.  The 
general  rule  applicable  to  steamers  is,  that  they  are  alw&ys 
considered  under  command,  and  should  keep  out  of  the  way  of 
sailing  vessels ;  and  it  seems  to  me  this  rule  should  be  enforced 
with  peculiar  strictness  upon  a  steamer  situated  as  the  Arctic 
was  in  this  case. 

If  this  were  a  libel  promoted  by  the  owners  of  the  M.  Dons- 
man,  I  should  have  no  hesitation  in  awarding  to  them  com- 
pensation for  the  damage  their  vessel  sustained,  as  it  is,  I 
dismiss  the  libel  with  costs. 


CmCTJIT  COURT  OF  THE  UNITED  STATES. 

INDIANA.— NOVEMBEB  TEEM,  1858. 


William  Jollt  bt  al.  v.  The  Terrb  Hautb  DBAw-BRn>aN 

Company. 

[TLU  term  was  held  by  Judge  Leavitt,  of  the  Ohio  District,  by  the  ap- 
pointment of  Judge  McLean,  pursuant  to  the  Act  of  Congress  of  the  29th 
Jnly,  1850,  in  the  place  of  Judge  Huntington,  of  the  Indiana  District,  irho 
vas  unable  to  attend,  owing  to  sickness  in  his  family.] 

Under  the  grant  of  power  to  Congress^  to  regulate  commerce  among  ih» 
sereral  States,  as  giyen  by  the  Constitution  of  the  United  States,  the  gen- 
eral government  hat  jurisdiction  over  narlgable  streams,  so  far  as  may  be 
necessary  for  commercial  purposes. 

A  ataamboat,  enrolled  and  licensed  pursuant  to  the  Act  of  Congress^  is 
entitled  to  the  protection  of  the  general  gOTemment,  while  engaged  in 
oarrying  on  commerce  between  diiferent  States  ,*  and  her  owners  have  s 
right  to  use  the  narigable  streams  of  the  country,  free  ftrom  all  material 
obBtmctians  to  naYigation. 

In  relation  to  the  States  carved  out  of  the  N.  W.  Territory,  the  guaranty 
In  the  ordinance  of  '87,  as  to  nayigable  streams,  is  still  in  force. 

The  Courts  of  the  Union,  having  jurisdiction  of  the  parties  in  a  ciril 
snit^  are  competent  to  administer  the  common  law  remedy  for  an  injury 
sustained  by  reason  of  an  unlawfiil  obstruction  in  a  navigable  stream, 
without  any  express  legislation  by  Congress,  giving  the  remedy,  and  pre« 
seribing  the  mode  of  its  enforcement. 

The  national  jurisdiction  over  nayigable  streams  does  not  deprire  the 
States  of  the  exercise  of  such  rights  OTsr  them,  as  they  may  deem  expedi- 
ent)  anbordinate  to  the  power  granted  by  the  Constitution  of  the  United 
States. 

A  bridge  of  sufficient  eleyation,  or  with  a  proper  draw,  is  not  necessarily 
aa  impediment  to  navigation ;  neither  is  any  structure  or  fixture  such 
as  impediment^  which  &oilitatee  commerce,  instead  of  being  a  hindrance. 


288  INDIANA. 


JoUy  et  ftl.  o.  Terre  Haate  Draw-Bridge  Companj. 

Tbcunquiry  in  this  ease  is,  whether  the  bridge  with  the  draw  erected  lij 
the  defendant  at  Terre  Haute,  is  a  material  obslraetion  to  the  naTigmtioa 
of  the  Wabash  river. 

If  it  oocasions  merely  slight  stoppages  and  loss  of  time,  unattended  with 
danger  to  life  or  property,  it  is  not  such  an  obstruotion. 

The  Terre  Haute  bridge  was  built  under  a  charter  from  the  State  of 
Indiana,  which  required  a  "conTonient  draw*^  in  the  bridge.  This  imports 
%  draw  which  can  be  passed  without  yezatious  delay,  or  risk ;  and.  If  Boi 
such  a  one,  the  charter  is  yiolated ;  but  if  it  meets  the  requirement  of  the 
act  of  incorporation,  and  is  yet  a  material  obstruction,  the  Act  is  a  nuHilj, 
for  the  want  of  power  in  the  Legislature  to  pass  it. 

If  the  Jury  find  the  bridge  is  a  material  obstruction,  but  that  the  injuiy 
sustained  by  the  plaintiffs'  boat  was  the  result  of  recklessness,  or  want  of 
skill  in  those  having  charge  of  her,  the  Bridge  Company  are  not  liable;  and 
eyidence  of  the  good  professional  reputation  of  the  pilot  will  avail  nothing 
if,  in  this  particular  case,  he  was  reckless  and  unskilful. 

If  the  Jury  find  for  the  plaintiffs,  they  may  include  in  the  damages  given, 
the  probable  earnings  of  their  boat^  for  the  time  she  was  delayed  in  repair- 
ing the  injury  sustained. 

Messrs.  0.  H.  Smith  ^  S.  YandiSy  for  plaintifis. 
Messrs.  B.  W.  Thomp9on  ^  J.  P.  i7«Aer,  for  defendant 

OPINION  OP  THE  COURT  BY  JUDGE  LEAVITT. 

This  suit  is  brought  by  the  plaintiffs,  as  owners  of  the 
steamer  American  Star,  to  recover  damages  sustained  by  that 
boat  in  passing  through  the  draw  of  the  bridge  across  the 
Wabash  river,  at  Terre  Haute.  ^ 

The  material  facts  presented  to  the  jury  by  the  evidence  are, 
that  the  Star,  a  stem-wheel  boat,  duly  enrolled  and  licensed 
at  the  port  of  Cincinnati  for  the  coasting  trade,  with  the  usual 
complement  of  officers  and  men,  under  the  command  of  Wil- 
liam Jolly  as  master,  also  a  part  owner,  was  engaged  in  the 
navigation  of  the  Wabash  river,  making  regular  trips  for  the 
conveyance  of  passengers  and  freight,  from  Cincinnati  to  the 
highest  point  of  navigation  on  said  river ;  that  in  March,  1852, 
the  water  being  at  a  high  stage,  as  she  was  descending  the 
river,  in  passing  through  the  draw  of  the  Terre  Haute  bridge 
bow  foremost,  and  partiaUy  laden,  she  struck  with  conaideTt* 
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ble  violence  against  one  of  the  piers  of  the  bridge,  her  guards 
on  one  side  being  thereby  broken,  the  top  of  the  pilot-^ouse 
carried  away,  and  one  of  her  chimneys  thrown  down,  with  some 
other  minor  injuries ;  that  as  the  result  of  the  collision,  the 
boat  was  detained  nearly  two  days  at  Terre  Haute,  in  making 
the  necessary  temporary  repairs,  to  enable  her  to  prosecute 
her  trip,  and  one  week  at  Cincinnati,  in  making  permanent 
repairs ;  the  actual  cost  of  which  is  proved  to  have  been  ^71; 
that  owing  to  her  crippled  condition  after  the  injury,  she  was 
imable  to  receive  freight  offered  below  Terre  Haute,  to  the 
amount  of  some  $150  or  $200 ;  and  that  one  entire  trip  was 
lost,  the  usual  and  estimated  profit  of  which  is  stated  at 
11,000. 

The  bridge  was  a  wooden  structure,  with  a  draw  having  a 
space  between  the  piers  of  about  sixty  feet,  and  at  the  top  of 
the  draw,  when  raised,  of  thirty  or  forty  feet.  It  was  erected 
by  the  defendant,  under  an  act  of  incorporation  granted  by  the 
Legislature  of  the  State  of  Indiana,  containing  a  provision 
requiring  the  corporators  to  construct  ^^a  convenient  draw"  in 
the  bridge. 

This  brief  outline  of  the  case  will  suffice  as  preliminary 
to  the  consideration  of  the  questions  of  law,  which  have  been 
presented  and  argued  with  great  ability  by  counsel,  and  upon 
which  the  instructions  of  the  Court  have  been  requested. 

It  is  not  controverted  by  the  counsel  for  the  Bridge  Com- 
pany, that  the  Wabash  is  a  navigable  stream ;  nor  is  it  denied 
that  the  plaintiffs'  boat,  at  the  time  the  alleged  injury  was 
BOBtained,  was  employed  in  carrying  on  commerce  between 
ports  and  places  lying  in  different  States.  But,  it  is  insisted, 
that  as  this  bridge  was  erected  under  the  authority  of  the 
State  of  Indiana,  and  in  conformity  with  the  charter  granted 
by  the  State,  it  cannot  be  deemed  an  obstruction  to  naviga- 
tion, in  the  sense  of  entitling  the  plaintiffs  to  compensation 
for  the  injury  complained  of. 
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The  Gonstitutioii  of  the  United  States  contains  an  eiplidt 
grant  of  power  to  Congress,  to  regulate  commerce  among  t]» 
seyeral  States.  Under  this  grant,  there  can  be  no  question 
of  the  competency  of  Congress  to  exercise  jurisdiction  over 
all  the  navigable  streams,  to  the  extent  that  may  be  necessuj 
for  the  encouragement  and  protection  of  commerce  betwe^ 
tvo  or  more  States.  This  doctrine  is  so  well  settled 
by  the  uniform  legislation  of  Congress,  and  the  frequent 
adjudications  of  the  Supreme  Court  of  the  United  States,  aa 
to  render  its  discussion  here  wholly  unnecessary.  It  is 
regarded  as  equally  clear  that  the  boat,  the  owners  of  whicli 
in  this  case  are  seeking  compensation  for  an  injury  sustained, 
having  been  duly  enrolled  and  licensed  by  the  proper  officer, 
in  pursuance  of  an  Act  of  Congress,  was  rightfully  employed 
in  the  navigation  of  the  Wabash  river,  and  that  her  owners, 
while  she  was  so  employed,  had  a  right  to  the  free  use  of 
that  river,  and  were  entitled  to  protection  against  all  unlaw- 
ful obstructions  to  its  navigation.  It  follows,  that  for  anj 
injury  attributable  to  such  obstructions,  the  law  will  give  the 
needful  redress.  Nor  is  it  necessary  for  this  purpose,  that 
there  should  be  any  express  legislation  of  Congress  giving 
the  remedy,  and  regulating  the  manner  of  its  enforcemeDt. 
The  Courts  of  the  Union,  if  the  plaintiff  is  a  citizen  of  a 
State  other  than  that  in  which  he  brings  his  suit,  have  juris- 
diction, and  are  competent  to  administer  civil  remedies  for 
mob  injuries,  upon  the  principles  of  the  common  law,  without 
any  statutory  enactment  for  that  purpose.  This  doctrine  is 
clearly  established  by  the  decisions  of  the  Supreme  Court  of 
the  United  States,  in  the  Wheeling  Bridge  Case;  IS  SowarcCs 
S.  C.  Rep.,  518. 

There  is  another  ground  on  which  the  right  of  every  citi- 
zen of  the  United  States  to  the  free  and  unobstructed  naviga- 
tion of  the  Wabash  river,  may  be  confidently  asserted.  The 
State  of  Indiana  is  one  of  the  States  carved  out  of  the  North 
Western  Territory,  and  therefore  subject  to  the  operation  of 
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that  article  of  the  compact  contained  in  the  ordinance  of 
1787,  which  declaxes  that  '^  the  navigable  waters  leading  to 
the  Misaiasippi  and  the  St.  Lawrence,  and  the  carrying-places 
between  the  same,  shall  be  common  high-ways/'  &c.  WhUe 
it  is  admitted  that  some  of  the  articles  of  compact  in  that 
ordinance  have  been  saperseded  by  the  admission  of  the  States 
within  the  North  Western  Territory  into  the  Federal  Union,  it 
has  been  held  by  repeated  judicial  decisions,  that  the  solemn 
guaranty  referred  to  is  still  in  full  force,  and  is  a  perpetual 
inhibition  to  such  States  from  authorizing  any  impediments 
or  obstructions  to  the  free  navigation  of  the  water-courses' 
within  its  scope.  Spoaner  v.  MeConnel  ei  al,  1  McLean, 
337;  Palmer  v-  Commimoners  of  Cuyahoga  County^  3  Mo 
Lean,  226 ;  Lhgg  v.  ZanemUe  Man.  Co.,  5  Ohio  i2.,  416. 

Bat,  in  maintaining  the  paramount  jurisdiction  of  the 
national  government  over  navigable  streams,  and  the  opera- 
tive  force  of  the  guaranty  in  the  ordinance  of  '87  in  regard 
to  them,  it  does  not  follow  that  the  States  are  deprived  of  all 
power  of  legislation.  Judge  McLean,  in  the  case  above  cited 
from  the  third  volume  of  his  Reports,  says :  ^^  A  State,  by 
virtue  of  its  sovereignty,  may  exercise  certain  rights  over  its 
nayigable  waters,  subject,  however,  to  the  paramount  power 
of  Congress  to  regulate  commerce  among  the  States."  This 
principle  is  distinctly  recognized  in  all  the  cases  referred  to, 
whether  arising  under  the  commercial  power  of  the  general 
government,  or  the  ordinance  of  '87.  It  has  never  been 
churned  that  the  States  do  not  rightfully  possess  jurisdiction 
upon  and  over  the  navigable  water-courses  within  their  limits. 
Sach  a  claim  is  clearly  in  derogation  of  the  sovereignty  of 
the  States,  and  therefore,  wholly  inadmissible.  But,  while 
the  right  of  the  States  is  thus  conceded,  it  is  well  settled  that, 
in  the  exercise  of  their  jurisdiction,  they  shall  not  infringe  on 
that  granted  to  the  national  government  by  the  Constitution 
of  the  United  States ;  and  that  in  reference  to  the  States 
16« 
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formed  from  the  North  Western  Territory,  they  cannot  disre- 
gard the  provision  of  the  ordinance  referred  to. 

This  limitation  of  the  power  of  the  States  is  not  inconos- 
tent  with  their  claim  of  sovereignty ;  nor  does  it  inTolrc 
necessarily  any  conflict  of  jurisdiction  hcrtween  them  and  the 
government  of  the  Union.  The  States  have  all  the  power 
over  their  water-courses,  which  is  necessary  for  local  or  State 
purposes.  The  right  of  a  State  to  punish  crimes  committed 
on  its  streams,  and  to  authorize  and  enforce  such  police  rego- 
lations  as  may  be  necessary  for  the  protection  of  its  citizens, 
has  never  been  questioned.  It  is  equally  dear  that  a  State 
may  adopt  such  measures,  in  reference  to  its  water-courses, 
as  are  required  by  its  citizens  in  facilitating  trade  and  com- 
mercial intercourse.  Hence,  they  properly  exercise  the 
right  of  establishing  and  licensing  ferries,  and  authorizing 
the  construction  of  wharves.  They  may  also  sanction  an 
apparent  obstruction  of  a  navigable  stream,  by  authorizing 
the  erection  of  dams  and  locks;  for  the  obvious  reason  that 
these  are  not  hindrances  to  navigation,  but  are  promotiTe  of 
its  benefits.  Nor  can  there  be  a  doubt  that  it  is  competent 
for  a  State  to  authorize  the  erection  of  a  bridge  across  a  nan- 
gable  stream  within  its  limits.  But  in  all  the  cases  referred 
to,  the  power  must  be  exercised  subject  to  the  restriction,  that 
the  right  of  free  navigation  is  not  essentially  impaired.  If  a 
bridge  is  erected,  it  must  be  sufficiently  elevated  to  admit  of 
the  safe  and  convenient  passage  of  such  boats  or  vessek  as 
are  most  advantageously  ufeed  for  the  conveyance  of  travelert 
or  freight  upon  the  river  or  water-course  spanned  by  the 
bridge ;  or,  if  not  thus  constructed,  there  must  be  a  draw  of 
such  size  and  structure  as  not  materially  to  infringe  the  right 
of  free  and  unobstructed  navigation. 

It  is,  however,  a  question  not  clear  of  doubt,  whether  it  ib 
practicable  to  place  a  draw-bridge  across  a  stream,  subject  to 
high  floods,  and  with  a  rapid  current,  as  is  the  fact  in  refer- 
ence to  the  Wabash,  without  materially  impairing 'ita  8ftf& 
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nayigation.  This  description  of  bridge  is  obviously  better 
Baited  to  tide-water  streams,  or  such  as  hare  little  or  no  cnr- 
rent,  in  reference  to  which  they  may  be  used  with  little 
hindrance  to  nayigation. 

The  jury,  howerer,  in  this  case,  may  properly  limit  their 
inquiry  to  the  question,  whether  the  Terre  Haute  Bridge,  with 
its  draw  of  the  size  and  structure  proved,  at  the  time  and 
under  the  circumstances  in  which  the  injury  to  the  plaintift' 
boat  was  sustained,  was  an  essential  impediment  to  the  navi- 
gation of  the  Wabash;  and  this  leads  necessarily  to  the  further 
inquiry,  what  constitutes  such  an  impediment  ? 

Without  going  at  length  into  the  consideration  of  this  ques- 
tion, it  may  be  stated  that  slight  difficulties  occasioning  short 
stoppages,  and  some  loss  of  time,  such  as  proceed  from  ferries, 
locks,  dams,  and  even  bridges,  as  already  intimated,  are  not 
to  be  viewed  as  material  obstructions.  But,  if  these  involve 
much  loss  of  time  in  passing  them,  or  danger  of  accident  or 
injury  to  life  or  property,  or  the  use  of  extraordinary  caution, 
they  do  essentially  impair  the  right  of  free  navigation,  and 
subject  those  placing  such  obstructions  in  a  navigable  stream, 
to  damages  for  the  injuries  which  they  occasion. 

In  reference  to  the  Terre  Haute  Bridge,  it  will  be  proper 
for  the  jury  to  give  due  weight  to  the  evidence  of  the  wit- 
nesses, who  have  had  much  experience  in  steamboat  naviga- 
tion on  the  Wabash,  and  who  say  that  in  their  judgment  this 
bridge,  especially  in  descending  the  river,  is  a  serious 
obstruction  to  navigation.  There  is  also  a  clear  preponder- 
ance of  proof  to  the  e£fect  that  it  is  the  more  usual  practice 
in  descending  the  river,  to  round  to,  some  distance  above  the 
bridge,  and  thus  by  means  of  a  rope  made  fast  at  the  shore, 
to  let  the  boat  descend,  stem  foremost,  slowly  through  the 
draw.  This  process,  as  stated  by  some  of  the  witnesses, 
occupies  from  ten  to  thirty  minutes ;  and  by  some,  it  is  stated 
the  detention  is  an  hour,  and  sometimes  an  hour  and  a  half. 
The  Court  has  no  hesitation  is  saying,  if  the  difficulties  pre- 
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•ented  by  thia  bridge  are  of  a  character  requiring  this  pn- 
caution  and  this  loea  of  time,  it  is  a  material  obatmctioii  to 
navigation. 

In  the  Wheeling  Bridge  case,  before  referred  to,  it  vf- 
peared  that  of  the  great  number  of  steamers  npan  the  Oiiio 
river,  there  were  but  seven  which  could  not  safely  pass  imdtt 
the  bridge  at  ordinary  stages  of  water,  without  lowering  thdr 
chimneys.  These  seven  boats  could  let  down  their  chimnejB, 
but  the  operation  was  attended  with  delay  and  some  danger; 
or  they  could  navigate  the  river,  though  with  less  speed, 
with  chimneys  considerably  reduced  in  height ;  and  yet  tb 
Supreme  Court  of  the  United  States  held,  that  the  bridge 
was  an  essential  impediment  to  navigation — in  fact,  a  psblie 
nuisance;  and  decreed  that  unless  so  altered  as  not  to  impede 
the  passage  of  any  of  the  boats  used  on  the  Ohio,  it  must  be 
abated.  This  decision,  emanating  from  the  highest  Court  of 
the  Union,  is  obligatory  on  this  Court,  and  must  be  reoeired 
as  the  law,  so  far  as  applicable  to  the  present  case. 

Having  reference  to  the  principles  here  stated,  it  Kill  be 
the  duty  of  the  jury  to  pass  upon  the  question,  whether,  from 
the  evidence,  the  Terre  Haute  Bridge  is  an  impediment  to  tbe 
navigation  of  the  Wabash  river.  It  is  insisted  by  the  coimsel 
for  the  Bridge  Company,  that  the  structure  has  been  erected 
in  compliance  with  the  charter  granted  by  the  State  of  Indi* 
ana,  and  therefore,  that  the  company  are  not  liable  for  tbe 
injury  complained  of.  The  charter,  as  before  stated,  author- 
izes the  erection  of  the  bridge,  with  ^^  a  convenient  draw." 
This  clearly  implies  that  it  shall  be  such  a  draw  as  may  be 
used  without  vexatious  delay  or  loss  of  time ;  and  also  with 
safety  to  persons  and  property.  Nothing  less  than  this  irill 
meet  the  requirement  of  the  act  of  incorporation.  And  if  the 
jury  find  the  charter  has  not  been  complied  with,  it  cannot 
shield  the  defendant  from  liability  for  the  injury  BU8t%inedbj 
the  plaintiff  in  passing  the  bridge.  Or,  if  the  jury  come  to 
the  conclusion  from  the  evidence,  that  the  bridge  and  draw 
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are  in  accordance  with  the  charter,  and  jet  a  material  obstruct 
tion  to  navigation,  the  company  are  liable,  if  ordinary  skill 
and  care  were  nsed  in  navigating  the  plaintiffs'  boat  through 
the  draw.  For  reasons  already  stated,  it  was  not  competent 
for  the  Legislature  of  Indiana  to  anthorize  a  structure  across 
the  Wabash,  which  would  be  an  essential  hindrance  to  its 
navigation;  and  any  law  conferring  such  authority,  is  a 
nullity. 

It  will  therefore  be  a  proper  inquiry  for  the  jury,  whether 
the  plaintiffs'  boat,  in  passing  the  bridge,  was  managed  with 
ordinary  skill  and  caution.    For,  conceding  the  bridge  to  be 
an  unlawful  obstruction,  yet  if  the  plaintiffs*  injury  is  clearly 
referable  to  the  reckless  and  unskilful  management  of  the 
plamtifis'  boat,  the  company  are  not  responsible  for  such  in- 
jury.   On  this  point,  as  on  all  others  involving  the  weight 
and  credibility  due  to  the  witnesses,  the  jury  are  the  exclu- 
^^e  judges.     If  the  evidence  of  the  pilot  who  was  at  the 
wheel,  and  of  others  connected  with  the  boat,  is  entitled  to 
credit,  the  proof  is  satisfactory  that  the  boat  was  managed 
with  skill  and  caution.    She  was  not  let  down  stem  foremost 
by  a  rope,  as  was  the  more  usual  way  of  passing  the  draw ; 
nor  is  it  regarded  as  essential  to  the  plaintiffs'  right  to  re- 
cover for  an  injury  sustained  in  passing  the  draw,  that  such  a 
precaution  should  have  been  used.     Some  of  the  witnesses 
express  the  opinion  that  this  is  the  safer  course,  while  others, 
having  skill  and  experience  in  the  navigation  of  the  Wabash, 
flay  that  neither  prudence  nor  safety  requires  it.    The  pilot  of 
the  boat  has  testified  very  intelligently,  and  with  apparent 
candor,  and  says  he  did  not  consider  it  necessary  to  pass  the 
draw  stem  foremost.     He  also  says  that  great  care  and  cau- 
tion were  observed  in  passing  through  the  draw,  and  that  the 
injury  to  the  boat  was  not  the  result  of  either  carelessness  or 
want  of  skill.     He  thinks  the  boat  would  have  passed  safely 
tiirongh  the  draw,  but  for  a  strong  wind  which  suddenly 
struck  her,  and  caused  her  to  veer  from  the  course  he  was 
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steering.  In  this  statement  the  pilot  is  corroborated  by  seve- 
ral of  the  plaintiffs'  witnesses,  while  most  of  the  witnesses 
for  the  defendant  say  they  have  no  recollection  that  there 
was  any  wind,  exceeding  a  moderate  breeze.  This  is  not 
viewed  as  a  loaterial  point  in  this  case,  as  the  liability  of  tbe 
Bridge  Company  is  in  no  way  affected  by  the  state  of  the 
wind,  or  its  influence  in  causing  the  collision.  If  the  bridge 
is  an  unlawful  obstruction,  and  the  plaintiffi  used  ordinary 
care  and  skill  in  passing  it,  the  company  are  responsible  for 
the  injury,  irrespective  of  the  agency  of  the  wind-  And  this 
for  the  obvious  reason  that,  wind  or  no  wind,  the  injury  could 
not  have  been  sustained,  but  for  the  fact  that  the  brieve  was 
there. 

It  is  proper  here  to  remark,  in  reference  to  the  pilot  of  the 
plaintiffs'  boat,  that  the  evidence  is  satisfactory  as  to  his  pro- 
fessional character.  He  had  served  in  that  capacity  for  some 
years,  on  the  Wabash,  and  it  is  in  proof  that  he  is  esteemed 
a  safe,  prudent  and  skilful  pilot.  But  notwithstanding  this 
evidence  of  general  good  professional  reputation,  if  in  this 
particular  case  he  evinced  recklessness  and  want  of  skill,  and 
the  injury  to  the  plaintiffs'  boat  is  attributable  to  that  cause, 
they  must  bear  the  consequences  of  his  misconduct. 

In  this  case,  .a  large  proportion  of  the  evidence  for  the 
pliantiffs  is  in  the  form  of  depositions  of  persons  who  were  on 
the  boat  at  the  time  of  the  accident,  and  of  others  experi- 
enced in  the  navigation  of  the  Wabash,  who  have  been  ex- 
amined as  experts.  These  depositions  were  taken  at  Cin- 
cinnati, without  previous  notice  to  the  opposite  party,  and 
without  the  attendance  of  his  counsel.  This  mode  of  taking 
testimony  is  expressly  authorized  by  an  Act  of  Congress.  It 
is  liable  to  the  objection  that  the  opposite  party  is  preclu- 
ded from  the  opportunity  of  cross-examining  the  witnesses, 
and  thus  testing  the  truthfulness  of  their  statements.  It  ifl, 
however,  the  right  of  the  party  against  whom  depositions 
thus  taken  ar^  to  be  used,  to  re-call  and  re-examine  the  same 
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witnesses,  if  he  deems  it  necessary.  The  defendants  in  this 
case  have  not  availed  themselves  of  this  right ;  and  the 
plamtiffs'  depositions  are  therefore  committed  to  the  jury,  aa 
taken  bj  the  other  party,  without  any  cross-examination  by 
the  defendant.  Under  these  circumstances,  it  is  insisted  by 
the  defendant's  counsel  that  these  depositions  should  be  viewed 
with  suspicion,  and  that  they  are  entitled  to  very  little  weight 
by  the  jury.  On  this  point,  it  is  only  necessary  to  remark, 
that  these  depositions  are  by  law  admissible  to  the  jury  as 
evidence ;  and,  although  they  would  be  entitled  to  greater 
weight,  if  taken  upon  notice  to  the  other  party,  and  with  an 
opportunity  for  cross-examination,  they  are  nevertheless 
entitled  to  credit,  unless  otherwise  impeached. 

It  has  been  before  noticed  that  a  part  of  the  evidence  for 
the  plaintiffs  in  this  case,  consists  in  the  opinions  of  experts 
— those  experienced  in  and  familiar  with  the  navigation  of 
the  Wabash — ^as  to  the  practical  effect  of  the  Terre  Haute 
Bridge  upon  the  navigableness  of  that  river,  and  the  correct- 
ness of  the  professional  conduct  of  those  entrusted  with  the 
management  of  tho  plaintiffs'  boat  in  passing  the  bridge.  In 
reference  to  this  description  of  evidence,  it  is  only  necessary 
to  remark  that,  for  obvious  reasons,  that  those  best  ac- 
qnabted  with  any  particular  art,  profession  or  business,  in 
all  matters  directly  concerning  them,  are  accounted  more  satis- 
factory and  reliable  witnesses,  than  those  who  have  no  such 
fikill  or  experience.  Hence  it  is  well  settled,  that  the  testi- 
mony of  intelligent  and  credible  experts  is  entitled  to  the 
most  respectful  consideration.  The  principle  here  stated  ap- 
plies as  well  to  navigation  |ts  to  any  other  art  or  occupation. 

•It  only  remains  for  the  Court  to  say,  that  if  the  jury  find 
the  plaintiffs  are  entitled  to  their  verdict,  the  amount  of  dama- 
ges to  be  awarded  is  wholly  with  them.  '  The  actual  expenses 
of  repairing  the  injury  sustained  by  the  plaintiffs'  boat  forms, 
of  course,  an  element  in  estimating  the  amount.  But  it  is 
ttoreoYcr  proper  to  bring  to  the  notice  of  the  jury,  a  late 
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decision  of  the  Supreme  Court  of  the  United  States,*  haying 
a  direct  bearing  on  the  question  of  damages  in  this  ease. 
That  Court  has  held,  that  in  an  action  for  an  injury  by  ool* 
lision  with  another  boat,  the  boat  of  the  plaintiff  not  being  in 
fault,  he  was  entitled  to  compensation,  in  damages,  for  the 
profits  his  boat  would  have  made  during  the  the  time  ne- 
cessarily lost  in  repairing  the  injury  sustained.  No  reason  is 
perceived  why  the  saifie  principle  does  not  apply  to  the  pre- 
sent case.  If,  therefore,  the  jury  find  for  the  plaintiffs,  they 
should  include  in  their  verdict,  the  amount  of  the  probable 
earnings  of  the  plaintiffs*  boat  during  the  time  she  was  de- 
layed in  making  the  repairs  necessary  to  refit  her  for  service. 
This  amount  will  be  settled  by  the  evidence  before  the  jury, 
on  that  point. 

The  jury  returned  a  verdict  for  the  plaintiffs,  assessing 
their  damages  at  (1,000.  A  motion  for  a  new  trial  by  the 
defendants  was  overruled. 


Samuel  Culbbbtson  v.  Abnib  T.  Ellis  et  al. 

Where,  In  a  contract  for  the  constraction  of  a  public  work,  the  contrac- 
tor undertakes  to  complete  it  by  a  specified  time,  and  it  contains  a  claoM 
authoriiing  the  engineer,  if  at  any  time  he  has  reason  to  beliere  the  work 
will  not  be  so  completed,  to  declare  a  forfeiture  of  the  contract ;  and  ih$ 
engineer  in  good  faith  annuls  it,  and  such  annulment  is  confirmed  by  Um 
directors  of  the  company,  no  liability  to  the  contractor  is  thereby  incurred 
on  the  part  of  the  engineer  or  the  directors,  though  it  should  subsequeatiy 
appear  that  the  contractor  was  not  in  default,  and  that  the  forfeiture  vat 
declared  under  a  mistaken  yiew  of  the  facts. 

But  the  declaration  of  forfeiture,  in  such  case,  will  not  prerent  the  eos- 
tractor  from  recoTcring  the  amount  due  him  on  the  contract  at  the  time  of 
forfeiture. 

If  the  declaration  arerB,  as  the  foundation  of  the  claim  for  damages,  that 
the  forfeiture  was  wrongfully  and  maliciously  declared  by  the  engineer, 
and  affirmed  from  like  motiTcs  by  the  defendants,  then  being  dirctors  of 

*  The  case  referred  to  is  that  of  WiUiam$<m  and  othert  t.  Barrett  ami  fft^ 
er$f  18  ffow,  S.  O.  Rep,.  101.  The  same  principle  was  decided  in  that  can 
by  the  Circuit  Court  of  Ohio,  4  McLean,  689. 
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the  eompanjy  the  plaintiff  miiBi  proT«  CmIb  froni  wluch  Uie  infamiot  of 
bad  motives  may  be  drawn. 

Proof  that  some  of  the  defendants  had  expressed  the  opinion,  prior  to 
the  forfeiture,  that  it  vould  result  in  a  large  earing  to  the  company,  is  not 
a  sniBoient  ground  for  inferring  corrupt  motiTOS,  in  the  absence  of  other 
&ets  showing  that  such  motiyes  were  the  influential  cause  of  their  aots. 

If,  from  the  eTidenoe,  there  are  reasonable  grounds  for  the  inferenct 
that  the  plainti^  bj  retaining  the  contract,  would  hare  been  a  loser  bj  it, 
or  would  hare  made  no  profit,  the  forfeiture,  though  declared  or  assented 
to  from  wrong  motiTes,  will  not  entitle  him  to  damages. 

If  the  eridenoe  justifies  the  conclusion  that  the  plaintiff  would  not  hara 
finished  the  work  within  the  contract  time,  had  no  forfeiture  been  declared, 
as  the  contract  would  then  haye  4>een  terminated,  and  the  plaintiff,  bj  its 
ienna,  would  haye  been  liable  to  a  deduction  of  one-sixth  upon  the  whole 
of  the  work  performed,  he  cannot  recoyerfor  any  alleged  ii\jury  firom  tht 
ftfffeitore. 

Xhe  allegation  of  a  malicious  arrest  of  the  plaintiff's  person,  on  a  war* 
lant  of  the  peace  sued  out  by  one  of  the  defendants,  not  being  set  forth  at 
a  disUnct  cause  of  action,  is  not  a  proper  basis  for  a  yerdict  against  the 
defendants ;  but,  if  the  ayerment  of  malicious  motiyes  in  the  forfeiture,  and 
the  assent  giyen  to  it,  is  suificiently  proyed,  the  malioions  arrest  may  be 
oonsidered  in  aggravation  of  damages. 

If  the  jury  are  satisfied  that,  in  the  prior  suit  brought  by  the  plaintiff 
against  the  Wabash  Navigation  Company,  the  Jury  took  into  consideration 
and  included  in  their  verdict,  the  loss  which  they  supposed  the  plaintiff 
had  suffered  by  the  forfeiture,  he  cannot  recover  any  thing  in  this  action 
for  sueh  loss,  even  if  the  jury  should  oonolnde  ttom  the  testimony  thai 
there  was  an  actual  loss  to  him. 

Mr.  KUgore  and  Mr.  Smithy  for  plamtiff. 

Mr,  Judahy  Mr,  Crawford  and  Mr.  Crittenden  for  defts. 

OPINION  OP  THB  COUBT,  BY  JUDGB  LBAVITT. 

This  is  a  special  action  on  the  case,  brought  for  the 
fecoYery  of  damages,  on  grounds  set  forth  in  the  plaintiflTs 
declaration,  and  which  will  be  indicated  with  sufficient  clear- 
ness by  the  following  brief  statement.  A  company  had  been 
incorporated  by  the  Legislatures  of  the  States  of  Indiana 
and  Illinois,  by  the  name  of  the  Wabash  Navigation  Com- 
pany, for  the  improrement  of  the  navigation  of  the  Wabash 
Biver  at  the  Grand  Rapids,  by  means  of  a  crib  lock  and  dam. 
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On  the  2l8t  of  AngoBt,  1847,  the  President  and  Directonof 
said  Company  entered  into  a  written  contract  with  the  plain- 
tiff, and  one  Isaac  Culbertson,  since  deceased,  by  which  the 
Culbertsons  agreed  to  construct  the  lock  and  dam,  in  ike 
manner  and  upon  the  conditions  specifically  stated  in  said 
contract.  One  of  the  conditions  was,  that  the  work  should 
be  completed  by  the  first  of  November,  1848,  with  a  clause  to 
the  effect  that  if  the  work  was  not  .prosecuted  with  the  force 
and  diligence  necessary  to  ensure  its  completion  by  the  time 
stated  in  the  contract,  it  should  be  competent  for  the  en- 
gineer of  the  Company  to  declare  it  forfeited,  and  take 
possession  of  the  work  in  behalf  of  the  Company. '  It  ym 
also  agreed,  in  case  the  Culbertsons  failed  to  complete  the 
lock  and  dam  within  the  contract  time,  they  were  to  be  sub- 
ject to  a  deduction  of  one-sixth  of  the  amount  of  the  work 
done  by  them.  Soon  after  the  execution  of  the  contract,  the 
Culbertsons  procured  tools,  implements  and  other  properly, 
and  commenced  the  execution  of  the  work,  and  continued 
their  operations  during  the  autumn  of  1847,  and  the  summer 
of  1848;  and,  on  the  2d  of  September,  in  the  last  named 
year  the  engineer  declared  the  contract  to  be  forfeited,  and 
the  Company  took  possession  of  the  work  and  carried  it  on  to 
its*  completion. 

The  ayerments  in  the  declaration  are,  in  the  substance,  that 
the  plaintiff  had  faithfully  performed  his  part  of  the  contract, 
up  to  the  time  of  the  forfeiture,  haying  made  all  the  progress 
therein  that  was  practicable,  and  was  then  engaged  on  the 
work  in  the  yigorous  prosecution  of  the  same;  that  the 
engineer,  at  the  instance  of  the  defendants,  wrongfully  sb^ 
without  any  sufficient  reasons,  declared  the  contract  to  be 
forfeited;  and  that  the  defendants,  being  at  the  time  Direc- 
tors in  said  Company,  corruptly  conspiring  together  to  injure 
the  plaintiff,  wrongfully  and  maliciously  urged^  the  engineer 
to  declare  the  forfeiture,  and  with  the  same  purpose  and  mo- 
tiye  affirmed  the  act  of  the  engineer,  and  wrongfuUy  took 
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poflscGsion  of  the  tools,  implements  and  other  property  of  the 
plaintiff;  and  as  a  means  to  accomplish  their  unlanrful  pur- 
pose, maliciouslj  filed  a  false  affidavit  that  thej  irere  in  fear 
of  personal  injury  and  violence  by  the  plaintiff,  and  on  the 
7th  of  September,  1848,  sued  out  a  warrant  of  the  peace 
against  him,  and  procured  him  to  be  arrested  and  held  in 
custody  thereon. 

The  plaintiff  claims  damages  for  the  loss,  which  he  alleges 
he  sustained  by  reason  of  the  forfeiture  of  the  contract,  and 
the  Dlegal  proceedings  of  the  defendants  in  getting  posses- 
sion of  his  property  and  arresting  and  imprisoning  his  person. 

The  defendants  plead,  first,  not  guilty,  thereby  putting  in 
issue  all  the  allegations  in  the  plaintiff's  declaration;  and 
secondly,  that  the  plaintiff,  in  a  prior  suit  against  the  Wabash 
Navigation  Company,  tried  in  this  Court,  obtained  a  verdict 
and  recovered  judgment  for  nearly  ten  thousand  dollars,  in 
which  was  included  his  claim  for  the  injury  sustained  by  him 
arising  from  the  annulment  of  the  contract. 

It  is  not  deemed  necessary,  in  committing  this  case  to  the 
jury,  to  re-state,  or  minutely  analyze,  the  great  mass  of  evi- 
dence which  has  been  introduced  on  this  protracted  trial.  It 
•will  be  my  purpose  to  bring  to  the  notice  of  the  jury,  with  as 
much  brevity  as  possible,  the  legal  principles  involved,  and 
leave  them  in  the  discharge  of  their  rightful  duties — ^to  apply 
these  principles  to  the  facts  before  them. 

Upon  the  first  issue  made  by  the  parties,  two  principal  en- 
quiries arise :  first,  whether,  in  the  forfeiture  of  the  contract 
by  the  engineer,  the  affirmation  of  that  forfeiture  by  the  de- 
fendants, and  the  acts  consequent  thereon,  the  defendants 
were  influenced  by  the  malicious  or  improper  motives  imputed 
to  them  by  the  plaintiff;  and,  secondly,  whether  the  forfeiture 
resulted  to  the  injury  of  the  plaintiff,  by  depriving  him  of 
profit  which  otherwise  would  have  enured  to  him  from  the 
fulfilment  of  the  contract. 

In  relation  to  the  first  of  these  enquiries,  it  will  be  noticed 
by  the  jnry,  as  a  fact  not  controverted  in  the  case,  that  the 
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contract  between  these  parties  contains  an  explicit  proTiaoA 
to  the  effect,  that  in  case  the  Culbertsons  shall  not  prae- 
cnte  the  work  in  such  a  way  as  to  ensure  its  completion  iridi- 
in  the  time  stated,  the  engineer  may  declare  it  forfeited,  and 
take  possession  of  the  unfinished  work  in  behalf  of  the  com- 
pany. It  is  not  pretended  that  any  fraud  or  undue  means 
were  used,  to  induce  the  plaintiff  to  become  a  party  to  this  con- 
tract. It  was  voluntary  on  his  part.  The  clause  of  forfeiture 
is  one  usually  inserted  in  contracts  for  the  construction  of 
important  public  works,  and  is  obligatory  on  the  parties  to  H, 
not  being  against  law,  or  condemned  by  any  principle  of  pub- 
lic policy.  For  the  purpose  indicated  by  this  clause  in  the 
contract  between  the  parties,  they  constitute  the  engineer 
their  mutual  agent,  and  are  bound  by  his  decision,  if  made  in 
good  faith.  It  has  been  held  by  the  Supreme  Court  of  the 
United  States,  in  reference  to  a  clause  of  forfeiture  in  a  con- 
tract similar  to  this,  that  if  the  engineer  declares  a  forfeiture 
under  the  belief  that  the  contractor  was  not  prosecuting  hiB 
work  with  proper  diligence  and  energy,  and  an  apprehenfflon 
that  the  work  would  not  be  completed  within  the  contract 
time,  damages  are  not  recorerable  for  the  forfeiture,  thon)^ 
it  should  appear  that  the  contractor  was  not  in  default,  and 
that  the  engineer  acted  under  a  mistaken  view  of  his  conduct. 
18  Howard^ s  BepartSy  807.  This  principle  is,  howerer,  stated 
by  the  Court,  with  the  limitation,  that  the  forfeiture  shall  not 
deprive  the  contractor  of  what  was  previously  earned  by  or 
due  to  him  under  the  contract. 

As  the  result  of  this  doctrine,  thus  settled  by  the  Supreme 
Court,  it  will  be  observed,  the  plaintiff  in  this  action  has  no 
egal  claim  for  damages  arising  from  the  act  of  forfeiture, 
lanless  the  engineer,  with  the  knowledge  and  approbation  of 
the  defendants,  and  from  corrupt  and  malicious  motires,  an- 
nulled  the  contract,  and  the  act  of  annulment,  from  ^^ 
motives,  was  sustained  and  affirmed  by  the  defendants.  Ilie 
motives  of  the  engineer  and  defendants,  in  this  transaction, 
are  proper  for  the  consideration  of  the  jury;  and  these  can 
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only  be  infenred  from  their  acts,  as  adduced  in  evidenco. 
If  ^ere  was  reasonable  or  probable  cause  for  the  declaration 
of  forfeiture,  it  affords  at  least  a  prima  facie  presumption 
that  it  was  done  in  good  faith,  and  Tfithout  any  improper 
siotiYe.     In  the  consideration  of  this  subject,  it  will  be  the 
duty  of  the  jury  to  scrutinize  the  evidence,  and  decide  accord- 
ing to  the  light  which  it  affords.    The  work  which  the  plain- 
tiff contracted  to  perform,  was  one  of  very  considerable 
magnitude;  and  it  was  obviously  important  to  the  company 
of  which  the  defendants  were  the  representatives,  as  well  as  to 
the  public,  that  it  should  be  completed  within  the  time  stated 
in  the  contract.    The  work,  while  in  progress  and  in  an  un- 
finished state,  would  be  a  hindrance  to  the  navigation  of  the 
Wabash  river,  in  those  stages  of  water  when  it  could  be  used 
for  that  purpose;  and  if  unnecessarily  protracted,  would  sub- 
ject the  company  to  damages  for  its  obstruction.    Hence  the 
propriety  and  necessity  of  the  clause  of  forfeiture  in  the  con* 
tract,  to  secure  the  prompt  and  timely  completion  of  the  work. 
The  contract,  as  already  stated,  was  dated  in  August,  1847, 
and  the  locks  and  dams  were  to  be  completed  by  the  first  of 
November,  in  the  following  year.    The  declaration  of  for&i* 
tare  was  made  the  second  of  September;  leaving  but  two  months 
from  that  date,  for  the  completion  of  the  work.    The  testi- 
mony of  a  number  of  witnesses  is  before  the  jury,  touching 
the  manner  in  which  the  work  had  been  prosecuted,  prior  to 
the  forfeiture,  and  the  amount  of  work  then  to  be  done.    It 
also  appears,  that  the  season  of  1848  was  not  favorable  to 
the  prosecution  of  the  work,  owing  to  the  occurrence  of  fre- 
quent floods  in  the  river,  and  to  the  sickness  of  both  the 
Culbertsons,  resulting  in  the  death  of  one  of  them.    I  do  not 
propose  to  advert  specially  to  the  testimony  on  these  points. 
The  engineer  who  superintended  the  work  from  its  com- 
mencement, and  by  whom  the  forfeiture  was  declared,  has 
been  very  closely  examined  on  all  the  points  involved  in  this 
controversy.    He  is  wholly  unimpeached  as  a  witness,  and  ap- 
pears to  be  a  gentleman  of  great  intelligence  and  candor.    It 
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will  be  for  the  jury  to  decide  what  weight  shall  be  given  to 
his  testimony.  He  has  stated  very  clearly  the  progress  of 
the  work,  up  to  the  time  of  the  forfeiture,  and  what  then  r^ 
mained  to  be  done.  With  a  full  knowledge  of  all  the  facts, 
he  gives  it  as  his  opinion,  there  was  not  eyen  a  remote  proba- 
bility, that  the  fv ork  would  be  completed  by  the  first  of  No- 
vember; and  that  under  this  conviction,  and  wholly  unin- 
fluenced by  the  defendants  or  others,  and  solely  on  his  own 
responsibility,  he  declared  the  annulment  of  the  contract  It 
moreover  appears  from  his  testimony,  that  so  far  from  anj 
act  being  done  to  obstruct  the  progress  of  the  work,  he  and 
the  defendants  evinced  the  greatest  anxiety  for  its  rapid  ad- 
vancement, and  its  completion  by  the  plaintiff  within  the 
contract  time.  And  to  this  end,  it  appears  the  Board  of 
Directors,  during  the  summer  of  1848,  passed  several 
resolutions  of  a  conciliatory  character,  enjoining  upon  tlie 
plaintiff  to  apply  more  force  to  the  work,  and  prosecute  it 
with  greater  energy. 

Some  testimony  has  been  introduced  by  the  plaintiff,  prov- 
ing that  some  of  the  defendants,  on  different  occasions, 
and  to  different  persons,  expressed  the  opinion  that  by  an- 
nulling the  contract,  a  considerable  saving  would  result  to  the 
company ;  and  it  is  insisted  in  behalf  of  the  plaintiff,  that 
this  was  the  motive  in  declaring  the  forfeiture.  If  such  an 
inference  is  fairly  sustainable,  the  jury  will  be  fully  justified 
in  finding  the  allegation  of  evil  motive,  as  alleged  in  the  de- 
claration, to  be  true,  and  returning  a  verdict  accordingly. 
If  a  wrong  has  been  committed  in  this  transaction,  with  the 
low  and  mercenary  design  of  benefiting  the  company,  it  affords 
a  fair  implication  that  the  annulment  was  wrongful  and  ma- 
licious, and  the  plaintiff  is  well  entitled  to  recover  the  full 
amount  of  any  injury  which  he  has  thereby  sustained.  The 
jury,  however,  must  be  satisfied  beyond  a  fair  doubt,  that  the 
defendants  were  actuated  by  a  motive  so  dishonorable  and 
fraudulent.    And  they  will  not  be  justified  in  such  a  presump- 
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tion,  by  the  fact,  that  some  of  the  defendants  expressed  an 
opinion  that  the  forfeiture  would  result  in  a  saying  to  the 
company.  Snch  an  opinion  may  hare  been  entertained, 
without  presuming  that  it  necessarily  induced  the  act  of  for- 
feiture. Indeed,  such  an  inference  is  in  direct  contradiction 
to  the  testimony  of  the  engineer,  who,  as  before  stated,  testi- 
fies that  he  declared  the  forfeiture  from  a  conviction  of  duty, 
and  on  his  sole  responsibility.  He  also  swears,  that  in  his 
judgment,  no  saving  would  accrue  to  the  company  by  the 
annulment  of  the  contract. 

In  no  aspect  of  this  case,  can  the  plaintiff's  alleged  loss 
from  the  forfeiture  of  the  contract,  be  taken  into  considera- 
tion by  the  jury,  in  estimating  damages,  if  they  are  satisfied^ 
that  by  retaining  the  work  he  would  have  realized  no  profit, 
or  that  there  would  have  been  an  actual  loss.  Some  of  the 
witnesses  for  the  plaintiff  express  the  opinion,  that  the  plain- 
tiff would  have  made  some  profit  on  his  contract,  if  he  had 
been  permitted  to  complete  it.  Others,  among  whom  is  the 
engineer,  having  an  accurate  knowledge  of  all  the  facts 
necessary  to  a  correct  judgment  on  this  point,  say  the  plain- 
tiff would  have  lost  money  by  holding  on  to  the  contract,  and 
completing  the  work.  It  will  be  for  the  jury  to  decide,  as  to 
the^preponderance  of  the  testimony  relating  to  this  point  of 
the  case.  Whether,  on  the  supposition  of  a  loss  to  the  plain- 
tiff from  the  forfeiture,  he  is  not  barred  from  recovering  it  in 
this  action,  by  his  recovery  in  the  prior  suit,  will  be  a  proper 
subject  of  inquiry,  in  considering  the  second  plea  of  the  de- 
fendants. 

With  reference  to  the  question  of  loss  or  profit  by  the  plain- 
tiff, if  the  contract  had  not  been  annulled,  there  is  evidence 
which  is  entitled  to  the  consideration  of  the  jury,  proving 
that  the  plaintiff  had  no  hope  or  expectation  of  completing 
the  work,  within  the  contract  time.  By  the  terms  of  the 
contract,  in  the  event  of  a  failure  to  finish  the  work  accord- 
ifig  to  its  requirements,  he  was  subject  to  a  deduction  of 
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one  sixth  upon  the  entire  value  of  work  done ;  and  his  profit, 
if  anji  would  be  reduced  by  this  amount.  And  moreoTer, 
without  question,  fSuling  to  complete  the  work  by  the  first 
of  November  1848,  the  contract  would  then  be  at  an  end, 
and  the  work  pass  into  the  company's  hands.  These  sug- 
gestions are  submitted  to  the  jury,  to  aid  them  in  comiBg 
to  a  just  conclusion  in  reference  to  the  probabilities  of  profit 
to  the  plaintiff,  if  the  contract  had  not  been  annulled. 

With  reference  to  the  issue  on  which  the  jury  are  to  pass  in 
this  case,  it  is  perhaps  not  necessary  to  decide,  whether  the 
sickness  of  the  plaintiff  and  his  brother,  during  the  suniner 
of  1848,  and  the  prevalence  of  high  water  in  the  Wabssli, 
during  that  season,  which  may  have  retarded  the  progress  of 
the  work,  would  have  afforded  a  legal  excuse  for  not  com- 
pleting it,  within  the  contract  time,  if  there  had  been  no 
annulment  of  the  contract.  These  contingencies  were  not 
provided  for,  in  the  clause  of  forfeiture,  and  did  not  affect 
the  right  of  the  engineer  to  annul  the  contract,  if,  withoat 
reference  to  these,  the  facts  justified  the  act.  In  the  posture 
in  which  this  case  is  before  the  Court  and  jury,  the  question  is 
not,  whether  the  plaintiff  is  excusable  for  not  prosecuting  die 
work  with  more  diligence  and  energy,  but  whether  the 
plaintiff's  allegations  of  malicious  motives  in  the  forfeiture^ 
are  sustained  by  the  evidence. 

As  to  the  arrest  and  imprisonment  of  the  plaintiff,  on  s 
warrant  of  the  peace,  issued  at  the  instance  of  one  of  the 
defendants,  with  the  alleged  malicious  purpose  of  compelling 
a  transfer  or  sale  of  the  plaintiff's  tools,  implements,  etc^  to 
the  company,  which,  it  is  insisted  by  counsel,  is  of  itself  s 
sufficient  ground  to  justify  a  verdict  of  damages  in  this  ac* 
tion  :  it  will  be  noticed,  that  it  is  not  set  forth  in  the  declara- 
tion as  a  distinct  and  substantive  cause  of  action.  It  is 
stated,  as  one  of  a  series  of  acts  showing  the  malicious  pur- 
pose of  the  defendants  in  the  entire  transaction.  Isolated 
from  the  other  facts  of  the  case,  it  can  not  consitute  a  legs! 
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basiB  for  a  general  verdict  against  the  defendants ;  bnt,  if  tke 
jury  bdiere  the  main  fact  charged,  namelj,  that  the  defend- 
ants malieiaaaly  procured  the  declaration  of  forfeiture  and 
subsequently  affirmed  the  act,  and  that  the  arrest  and  impri- 
somnent  of  the  plaintiff  were  without  probable  cause,  and 
with  a  bad  purpose^  the  latter  &cts  may  properly  be  taken 
into  consideration  in  aggravation  of  damages. 

The  views  of  the  Court  on  the  plea  of  a  former  recovery, 
interposed  by  the  defendants,  will  now  be  briefly  stated.  As 
before  noticed,  it  is  insisted  by  counsel  that  the  jury  may  in- 
clude in  their  verdict  the  prospective  profit  of  the  plaintiff, 
on  his  contract  with  the  company,  if  there  had  been  no  an- 
nulment, even  if  the  jury  in  the  former  suit  estimated  such 
profit  in  their  verdict.  The  Court,  on  this  point,  has  no  hesi- 
tancy in  saying,  if  the  jury  are  satisfied  the  supposed  profit 
on  the  contract  was  taken  into  consideration  by  the  former 
jury,  and  was  included  in  their  verdict,  it  can  not  be  em- 
braced in  the  verdict  to  be  returned  in  this  case.  It  is  a 
plam  principle  of  law,  and  an  obvious  dictate  of  justice,  that 
a  party  shall  not  have  two  recoveries  for  the  same  cause  of 
action.  The  former  action,  as  appears  from  the  record,  was 
in  debt,  against  the  Wabash  Navigation  Company,  and  the 
amount  recovered  was  nearly  ten  thousand  dollars.  Three  of 
the  jurors  in  that  case  testify  that  their  recoUection  is  dis- 
tinct,— ^that  the  prospective  profit  of  the  plaintiff  on  his  con- 
tract with  the  company  was  included  in  their  verdict.  In 
addition  to  this,  it  is  proved  by  two  gentlemen  who  were  of 
counsel  in  that  case,  on  opposite  sides,  that  this  claim  was 
insisted  on  in  argument  to  the  jury ;  and  they  have  no  doubt, 
from  the  amount  of  the  verdict,  that  it  was  considered  and 
allowed  by  them.  This  evidence  would  seem  to  be  satisfac- 
tory on  this  point.  But  the  present  action  against  the  de- 
fendants as  individuals,  is  not  barred  by  the  recovery  in  the 
former  action*  IS  the  jury  find  that  the  acts  charged  in  the 
17a 
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declaration  are  proved,  and  were  done  with  the  malidoiis 
motives  imputed-to  them,  it  will  be  competent  for  them  to  re- 
torn  a  verdict  for  each  damages  as  they  may  deem  just,  ex- 
cluding from  their  computation  the  amount  of  any  supposed 
loss  to  the  plaintiff,  from  the  forfeiture  of  the  contract 
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To  flostAin  the  allegatioafl  of  th«  d«clftr»Uon  in  this  suit,  which  is  for 
tiding  or  abetting  in  the  escape  of  slaves,  under  the  Fugitiye  Slave  Act 
of  1850}  it  mast  appear  that  the  alleged  fugitiyes  were  slaYCS  who  had 
escaped  from  senrice,  and  had  been  arrested  by  the  owner  or  his  agent; 
ind  that  the  defendant,  with  knowledge  of  these  fkots,  aided  and  abetted 
their  escape. 

The  Statute  anthorises  an  arrest,  either  by  the  owner  or  his  agent,  with 
or  vlthoat  warrant ;  bat,  when  made  by  an  agent,  he  must  be  authorised 
by  a  written  power  of  attorney,  executed  and  authenticated  as  required 
by  the  Sutuie. 

To  make  the  defendant  liable,  it  must  appear  that  he  had  notice  or  know* 
ledge  that  the  slaves  were  fugitives,  and  were,  at  the  time  of  the  alleged 
onlawM  interference,  in  custody  under  an  arrest;  but  this  notice  or 
knowledge  may  be  inferred  from  circumstances. 

The  test  of  the  legality  of  an  arrest  is  the  law,  and  not  the  opinion  of 
the  defendant. 

Any  words  or  actions  tending  to  effect  an  escape,  and  which  lead  to  that 
result,  are  sufficient  to  iinplicate  the  defendant  in  the  charge  of  aiding 
or  abetting  the  escape. 

An  intenUon  te  effect  an  escape  must  appear,  but  such  intention  may  be 
inferred  firamthe  facts.  Eveiy  one  is  presumed  to  have  intended  the  re» 
n\i  necessarily  and  legitimately  flowing  ftrom  his  acts. 

A  party  acting  as  counsel  for  a  fugitive  slave,  is  protected  ftrom  the 
consequences  of  his  acts,  so  far  only  as  they  are  within  the  proper  limiti 
•f  his  professional  doty. 

Messrs.  Coffin  ^  Stanberj/y  for  the  plaintiff. 
Messrs.  Vintan  f  SuaUer,  for  the  defendaab 
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OPOriON  OF  THB  COUM  BY  JUDGE  LKAVITT. 

Gbktlsmsn  of  the  Jurt  :  This  action  is  founded  on  llie 
seyenth  section  of  the  Act  of  CongreflSy  of  the  18th  of  S^ 
tember,  1850,  known  as  the  Fugitive  Slave  Act,  and  la 
brought  to  recoyer  the  value  of  three  persons  named  in  the 
declaration,  who,  it  is  alleged,  were  the  slaves  of  the  phun- 
tiff,  owing  him  labor  or  service  as  such,  in  the  State  of  Ken- 
tucky, and  who  escaped  &om  him  into  the  State  of  Ohio. 
There  are  several  counts  in  the  declaration,  but  as  a  verdiet 
is  insisted  on,  upon  the  third  count  only,  charging  the  de- 
fendant with  having  aided,  assisted,  or  abetted,  in  the  escape 
of  the  alleged  fugitives,  the  inquiries  of  the  jury  will  be 
limited  to  that  charge. 

To  sustain  this  charge,  it  must  appear  to  the  satisfaction 
of  the  jury,  that  the  pers<ms  named  in  the  declaratton,  at  the 
time  of  the  alleged  illegal  interference  by  the  defendant,  were 
the  slaves  of  the  plaintiff,  owing  him  labor  or  service  in  the 
State  of  Kentucky ;  that  they  escaped  into  the  State  of  Ohio, 
and  had  been  arrested  either  by  the  owner,  or  his  agent  or 
attorney ;  and  that  the  defendant,  with  knowledge  that  ikej 
were  slaves,  and  had  been  arrested  as  fugitives,  unlawfully 
aided,  abetted,  or  assisted  them  to  escape* 

As  it  is  not  controverted,  that  the  alleged  fugitives  were 
the  slaves  of  the  plaintiff  in  Kentucky,  and  that  they  eseaped 
into  Ohio,  it  is  not  necessary  to  advert  specially  to  the  evidence 
proving  these  facts.  I  will  briefly  notice  the  testimony  touch- 
ing the  nature  and  extent  of  the  defendant's  interference 
with  the  rights  of  the  plaintiff,  before  I  advert  to  the  1^ 
principles  involved  in  the  case. 

The  first  witness  introduced  by  the  plaintiff  is  James  P. 
Patton,  who  says,  that  being  at  Sandusky  city,  in  pursuit  of 
some  slaves  who  had  escaped  from  his  service,  he  received  at 
that  place  a  power  of  attorney  from  the  plaintiff,  authorizing 
him  to  arrest  the  slaves  named  in  the  declaration;  that  on 
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the  20th  of  October,  1852,  the  riayes  arrived  in  the  cars,  and 
were  seen  by  the  witness  at  the  depot  of  the  Mansfield  rail 
road«    They  were  conducted  by  a  colored  man,  from  the  de« 
pot  to  the  steamboat  Arrow,  then  lying  at  the  wharf  of  the 
city,  and  were  pnt  on  board.    Witness  called  on  Rice,  a  po- 
lice officer  of  the  city,  and  one  Hedges  and  another  person 
to  assist  in  the  arrest  of  the  negroes.    They  went  on  board 
the  steamboat,  and  the  witness  Patton  saw  and  recognized 
them.    He  enqnired  of  them,  if  they  did  not  wish  to  return 
to  Kentucky.     George,  one  of  the  negroes,  replied,  that  he 
did  notcare  abont  going  back.    They  were  then  arrested,  it  be* 
ing  about  half  after  seven  in  the  evening  of  the  20th  of  Oc- 
tober, and,  followed  by  a^^large  crowd,  proceeded  to  the  May- 
or's office.    The  negroes  were  taken  into  the  office,  and  took 
their  seats  on  a  settee  on  the  south  side  of  the  room.    The 
Mayor,  Mr.  Follett,  was  in  the  office;  the  room  was  crowded^ 
and  there  was  a  good  deal  of  excitement.    Witness  stated  to 
the  people  present  that  the  negroes  were  slaves,  and  informed 
the  Mayor  that  he  wanted  a  trial,  to  prove  property.     The 
power  of  attorney  under  which  he  made  the  arrest,  with 
some  others  in  his  possession,  had  been  laid  upon  the  table  at 
which  the  Mayor  was  writing,  by  Rice.    After  some  time,  the 
Mayor  said  he  doubted  whether  he  had  any  authority  to  try 
the  case,  and  reftised  ^  do  so,  at  the  same  time  referring  wit- 
ness to  a  magistrate.     Witness  said  he  was  determined  to 
hold  the  negroes.     The  defendant  stepped  out  of  the  crowd, 
and  said.  Who  is  it  that  detains  these  colored  people  ?    Wit- 
ness replied  that  he  did.     Defendant  then  enquired  if  Marshall 
Hiee  was  in  the  room,  and  Rice  replied  that  he  was.      De- 
fendant asked  Rice  if  he  had  a  warrant  to  arrest  the  ne* 
groes,  who  said  he  had  no  warrant.    Defendant  then  asked 
witness  if  he  had  a  warrant,  and  was  informed  that  he  had 
none,  and  that  he  had  arrested  the  negroes  without  any  war- 
rant, and  brought  them  before  proper  authority,  etc.    Defen- 
^ut  said  to  witness,  you  should  have  had  a  warrant,  and 
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could  not  arrest  without  a  warrant.  Witness  replied  tliat  he 
could  arrest  without  a  warrant,  and  intended  to  hold  the  ne- 
groes, and  would  hold  every  one  responsible,  if  they  were  ta- 
ken from  him.  Defendant  snuled  at  this.  Some  converBa- 
tion  then  followed  about  the  value  of  the  slaves,  and  witness 
said  to  defendant,  he  would  hold  him  individually  responsible, 
if  he  interfered  with  them,  and  that  he  might  expect  to  paj 
91000  for  each  of  the  negroes,  if  he  caused  them  to  be  tak^ 
out  of  his  custody.  Some  conversation  then  took  place,  as  to 
the  ability  of  the  defendant  to  pay  for  the  slaves.  Witness 
said  he  would  have  to  pay  for  them  if  he  interfered  in  liieir 
rescue,  as  he  would  certainly  be  sued.  Defendant  then  took 
off  his  hat,  and  waved  it  over  his  head  and  said.  Colored 
friends,  arise,  and  take  those  colored  friends  of  yours  out  of  the 
room,  with  a  row,  or  a  rush.  Witness  is  not  quite  c^-tain  which 
of  these  words  were  used.  The  crowd,  of  whom  some  twenty 
were  colored  men,  some  of  them  armed  with  clubs,  rushed 
towards  the  slaves,  and  forced  them  out  of  the  room,  with  a 
rush.  Witness  has  never  seen  them  since,  and  they  ba^e 
never  been  retaken.  On  his  cross-examination,  the  witaess 
stated  that  the  power  of  attorney  from  the  plaintiff  was  de- 
livered to  him  at  Sandusky,  about  a  week  before  the  arrest, 
and  that  before  going  to  the  Mayor's  o£Sce,  he  had  handed  tbat^ 
with  others,  to  Bice.  At  the  office,  the  Mayor  requested 
witness  to  select  the  power  identifying  the  negroes ;  he  se- 
lected it,  with  another,  and  handed  them  to  the  Mayor. 
Witness  was  armed  with  a  revolver.  Says  he  did  not  know  till 
next  morning,  that  the  defendant  was  a  lawyer. 

W.  W.  Hedges  says,  he  was  at  Sandusky  city  in  pursuit 
of  some  negroes  who  had  escaped  from  him  in  Kentucky. 
First  saw  the  plaintiff's  negroes  on  the  steamboat  Arrow,  oa 
the  night  they  were  arrested.  Was  informed  they  were 
there,  and  assisted  Fatten,  Bice,  and  another  person,  to  take 
them.  Fatten  had  requested  him  to  assist.  The  negroes 
were  arrested  at  the  cook-room  of  the  boat.    Witness  went 
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with  the  crowd  to  the  Major's  office,  after  the  arrest.  Rice 
was  in  company,  and  on  going  into  the  office,  he  laid  some 
papers  on  the  Mayor's  desk.  Some  conversation  took  place 
between  Fatten,  Rice,  and  the  Mayor,  which  witness  did  not 
bear.  Heard  some  one  ask,  who  brought  the  negroes  there. 
Did  not  know  defendant  then.  Now  thinks  it  was  the  de- 
fendant who  made  the  enquiry.  Defendant  then  enquired 
for  Rice,  and  asked  him  if  he  had  a  warrant  to  arrest  the 
blacks.  Then  asked  Fatten  if  he  had  a  warrant.  Fatten 
said  he  had  none,  but  was  authorized  to  arrest  them.  De> 
fendant  then  took  off  his  hat  and  waved  it,  saying:  Colored 
people,  remove  your  friends  with  a  rush  or  row.  On  his 
eross-ezamination,  the  witness  says  he  thinks  defendant  had 
a  white  hat.  Says  that  two  of  the  negroes,  a  man  and  a 
woman,  recognized  Fatten  on  the  boat,  before  the  arrest. 
Says,  also,  that  he  heard  defendant  distinctly  at  the  Mayor's 
office,  and  that  he  spoke  loud. 

Oliver  Rice  testifies,  that  in  October,  1852,  he  was  acting 
as  a  constable  and  marshal  of  Sandusky  city.  Was  at  the 
steamboat  Arrow.  Fatten  and  one  Shrove  had  some  negroes 
in  charge.  Fatton  said  he  had  arrested  them  as  slaves,  and 
handed  his  papers  to  witness.  Went  to  Mayor's  office ;  thei^ 
was  quite  a  crowd,  and  a  good  deal  of  excitement.  Witness 
laid  the  papers  on  the  Mayor's  desk.  Did  not  hear  much  of 
the  conversation  between  Fatton  and  the  Mayor.  After  some 
time,  defendant  came  into  the  room.  Some  conversation  be* 
tween  defendant,  Fatton,  and  the  Mayor.  Defendant  had 
taken  his  seat  near  the  Mayor.  Heard  him  ask  if  Rice,  the 
marshal,  was  present.  Witness  replied  that  he  was.  And 
defendant  then  enquired  of  him  if  he  had  a  warrant  to  arrest 
the  negroes.  Witness  replied  that  he  had  no  warrant.  De- 
fendant then  raised  his  hat,  and  said :  Friends  of  these  co- 
lored people,  remove  them  with  a  rush ;  and  they  all  went 
out.  There  were  a  good  many  colored  persons  present,  armed 
with  clubs.    Witness  heard  one  of  them  say,  they  should 
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never  take  the  negroes  away  aliye.  ^  On  cross-ezammitioD, 
■ays,  he  thinks  Fatten  was  at  the  railroad  depot.  Pattoi 
had  informed  witness  before  what  his  bosinefti  was,  and  llut 
he  wished  witness  to  assist  him.  Witness's  object  in  going 
to  the  steamboat  was  to  suppress  any  riot,  etc.  Says  de- 
fendant spoke  in  a  loud  voice  at  the  Mayor's  office,  and  tbt 
he  wore  a  white  hat. 

On  the  part  of  the  defendant,  a  good  deal  of  testimony 
has  been  introdaoed  to  prove  the  occurrences  at  the  Mayor's 
office,  and  to  discredit  the  statements  of  the  plaintiff's  vit- 
nesses. 

John  B.  Lett  says,  he  was  on  the  steamboat  at  the  time 
the  negroes  were  arrested,  and  went  with  the  crowd  to  the 
Mayor's  office;  called  on  the  defendant  at  his  office,  to  pro- 
euro  his  services  for  the  negroes  as  counsel.  Defendant  pro- 
ceeded to  the  Mayor's  office,  enquired  for  Rice,  asked  him  if 
the  negroes  were  in  his  custody,  and  wished  to  see  the  aatho- 
rity  by  which  they  were  held.  Said  he  saw  nothing  to  aatho- 
rise  their  detention.  Witness  heard  some  one  then  say,  hosale 
them  out,  and  they  all  left  the  room. 

Marshal  Burton  says,  defendant  is  an  attorney  at  Saa- 
dusky  city.  Witness  was  at  the  Mayor's  office,  evening 
of  October  20, 1852.  It  was  much  crowded.  Heard  defend- 
ant enquire  by  what  authority  the  negroes  were  detuned. 
Defendant  was  near  the  center  of  the  room.  Witness  hetfd 
no  answer  to  defendant's  inquiry.  Thinks  defendant  asked  a 
second  time  for  the  authority  by  which  the  negroes  were  held* 
No  reply  to  this.  Defendant  said,  he  saw  no  reason  why 
they  should  be  detained.  Some  one  said,  hussle  them  out 
Witness  saw  defendant  in  the  room.  Thinks  he  had  no  hi 
on.  Saw  no  movement  of  his  hat.  Heard  nothing  said  by 
defendant  about  moving  the  colored  people  with  a  msL 
Thinks  he  would  have  heard  it,  if  it  had  been  said.  Did  not 
hear  defendant  enquire  for  Bice.  Thinks  he  would  have  heard 
it,  if  such  enquiry  had  been  made. 
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EL  M.  Gheeseboroogh  :  Was  present  at  the  Mayor's  ofice. 
Was  there  ten  or  fifteen  minutes  before  anything  was  done  in 
Ab  iray  of  business.  Did  not  notice  defendant,  till  he  heard 
lum  enquire  by  what  authority  the  negroes  were  held.  Did  not 
aeem  to  address  this  enquiry  to  any  one  in  particular.  Witness 
heard  some  one  ask  for  Rice.  Some  person  said,  the  papers 
were  with  the  Mayor.  Defendant  repeated  his  enquiry  as  to 
aathority.  He  paused,  turned  partly  round,  and  said,  there 
appeared  to  be  nothing  against  these  persons  to  detain  them* 
Some  one  said,  hussle  them  out,  and  the  room  was  soon 
clear.  When  defendant  spoke  of  there  being  no  authority  to 
detain  the  negroes,  he  turned  toward  the  place  where  they  were 
sitting.  Did  not  see  his  hat,  or  any  motion  with  a  hat.  Did 
not  see  Rice  in  the  room  at  all.  Heard  nothing  from  de» 
fendant  about  colored  persons  removing  their  colored  friends 
with  a  rush.    Thinks  he  would  have  heard  it,  etc. 

Mr.  Jennings  says,  he  was  at  the  Mayor's  office.  Saw  de- 
fendant come  in.  Was  accompanied  by  a  colored  man. 
Thinks  he  had  a  book  in  his  hand.  Heard  defendant  enquire^ 
by  what  authority  the  negroes  were  detained.  Thinks  he 
heard  the  Mayor  say,  he  had  no  jurisdiction  of  the  matter. 
Heard  defendant  ask  for  Rice.  Rice  came  forward,  as  wit* 
ness  thinks.  Defendant  enquired  if  the  negroes  were  in  his 
custody.  Rice  said  they  were  not  detained  by  a  warrant  in 
hiB  hands.  Defendant  then  said,  if  there  is  no  authority  for 
holding  them,  they  can  go.  All  went  out  in  a  hurry.  Thinks 
defendant  had  no  hat  on.  Not  positive  as  to  this.  Did  not 
hear  him  say  colored  friends,  etc.  Thinks  he  wonld  have 
heard  the  words,  if  they  had  been  used.  When  defendant 
said,  if  there  is  no  authority  to  hold  the  negroes,  they  can 
go,  he  turned  round  to  the  crowd. 

Mr.  Clark:  Was  at  the  Mayor's  office.  Heard  defendant 
enqxure  twice,  by  what  authority  the  negroes  were  detained* 
Heard  no  reply.  Defendant  then  said,  he  saw  no  reason 
why  they  should  be  detained.    A  colored  man  by  the  name 
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of  Locke,  then  said,  rash  them  out,  and  they  all  left.  De- 
fendant had  no  hat  on,  and  did  not  a]q>ear  to  be  excited. 

Joseph  Jibbeau  testifies  as  to  what  happened  at  the  Maj<n^s 
office :  Defendant  enquired  for  authority,  etc.  Asked  for 
Rice,  who  came  forward,  and  defendant  asked  him  if  he  had 
a  warrant.  Bice  said  he  had  no  warrant,  etc  Defendant 
then  asked,  if  there  were  any  papers  or  authority  by  wbick 
the  negroes  were  detained.  Asked  two  or  three  times.  No 
reply  to  this.  After  a  short  pause,  defendant  said.  Colored 
friends,  I  don't  see  any  thing  to  detain  your  frienda.  Lodi:e 
tlien  said,  hussle  them  out,  and  they  went  out  in  quick  time. 
Defendant  spoke  in  a  medium  ton^  of  voice.  Thinks  he  had 
no  hat  on.  Did  not  wave  his  hat.  Did  not  use  the  words 
attributed  to  him  by  plaintiff's  witnesses.  Thinks  he  heard 
some  one  say,  in  reply  to  defendant's  enquiry  for  authority; 
that  the  Mayor  had  the  papers. 

Mr.  Follett:  Was  Mayor  of  Sandusky  city,  October  20, 
1852.  Heard  a  noise  in  the  street.  The  crowd  came  into 
the  office.  Witness  was  writing  at  the  time.  Knew  there 
were  slaves  there.  Negroes  were  seated  in  the  room.  Wit- 
ness paid  no  attention,  but  kept  on  writing,  with  his  back  to 
the  negroes.  After  some  time,  Rice  came  in  and  laid  the 
papers  on  witness's  desk.  Did  not  look  at  the  papers.  Mr. 
Bill  asked,  what  he  was  going  to  do.  Witness  replied,  he 
had  no  jurisdiction.  Thinks  he  never  spoke  to  Fatten,  or 
Fatten  to  him.  After  some  time,  Bice  came  to  his  desk,  and 
witness  handed  the  papers  to  him.  Rice  asked  witness  if  he 
had  examined  them,  and  witness  replied  that  he  had  not 
Witness  went  towards  the  door.  Defendant  came  in,  turned 
round  and  said.  By  what  authority  are  these  persons  held  in 
custody.?  Are  there  any  papers  to  show  why  they  are  held 
here  ?  Thinks  Fatten  said,  Rice  has  the  papers.  Defendant 
then  said.  Colored  citizens,  I  see  no  authority  for  detaining 
your  colored  friends.  The  negroes  and  the  crowd  then  went 
out.     Fatten  then  came  up  to  defendant,  and  said,  Here's 
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the  pftpers ;  those  da^ee  are  mine,  and  I  will  hold  yon  re* 
eponsible.  Witness  supposed  that  claimant  had  not  before 
made  known  his  claim.  There  was  not  much  noise  or  ex- 
citement. BecoUects  distinctly  that  defendant  had  no  hat 
on,  or  with  him.  Thinks  it  was  after  the  crowd  had  left,  and 
before  Patton  said,  Rice  has  th6  papers,  that  defendant 
made  the  remark,  that  he  saw  no  authority  for  detaining  the 
negroes,  etc.  Defendant  may  have  used  these  words  before* 
Witness  says  defendant  did  not  use  the  words  testified  to 
by  Patton,  Hedges,  and  Rice.  That  Patton  did  not  come 
to  his  desk,  and  ask  him  what  he  was  going  to  do,  and 
select  the  papers,  etc. 

Having  given  this  condensed  statement  of  the  material  facts 
in  evidence,  I  do  not  propose  to  analyze,  or  make  any  com- 
ments upon  them,  with  a  view  of  aiding  you  in  coming  to  a 
conclusion,  as  to  what  is  or  is  not  proved.  That  duty  belongs 
exclusively  to  the  jury,  and  I  leave  it  to  their  deliberate  and 
nnbiassed  action.  I  shall  merely  state  the  legal  principles 
involved  in  the  case,  and  leave  it  to  the  jury  to  make  the 
application  of  them  to  the  facts. 

As  before  stated,  there  is  no  dispute  in  this  case,  that  the 
three  persons  named  in  the  declaration  as  the  slaves  of  the 
plaintiff,  were  in  fact  such  in  Kentucky,  and  that  they  escaped 
thence  into  the  State  of  Ohio.  But  it  must  moreover  appear, 
that  they  were  in  legal  custody,  by  an  arrest,  either  with  or 
without  warrant,  by  the  owner  or  some  person  legally  author- 
ised by  him  to  recapture  them.  The  6th  sec.  of  the  Act  of 
Congress  before  referred  to,  provides,  'Hhat  where  a  person 
held  to  service  or  labor  in  any  State  or  Territory  in  the  Uni- 
ted States,  has  heretofore,  or  shall  hereafter  escape  into 
another  State  or  Territory  of  the  United  States,  the  person 
or  persons  to  whom  such  service  or  labor  may  be  due,  or  his, 
her,  or  their  agent  or  attorney,  duly  authorised  by  power  of 
attorney  in  writing,  acknowledged  and  certified  under  the  seal 
of  some  legal  officer  or  Court,  of  the  State  or  Territory  in 
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which  the  same  may  be  executed,  maj  pnrsiie  a&d  reehua 
•ueh  fugitive  penon,  either  by  procnriDg  a  warrant  froia 
some  one  of  the  Courts,  judges  or  commissioners  aforesaid, 
of  the  proper  circuit,  district  or  ooanty,  for  the  apprehomicni 
of  such  fiigitiye ;  or  by*seising  and  arresting  such  fngittTCi 
where  the  same  can  be  done  without  process ;  and  by  taking 
or  causing  such  person  to  be  taken  before  such  Court,  judge, 
or  commissioner,"  etc. 

It  will  be  seen  from  the  foregoing  provision  of  the  Statute, 
that  the  authority  is  expressly  given  to  the  owner  of  the 
fugitive,  or  his  agent  or  attorney,  to  arrest  without  warrant. 
The  arrest  in  this  case  was  made  by  Fatten,  as  the  agent  of 
the  plaintiff,  without  any  warrant  for  this  purpose.  It 
appears  also,  that  the  power  of  attorney  under  which  he  acted 
as  agent,  was  executed  and  authenticated  according  to  the 
requirement  of  the  Act  of  Congress.  The  arrest  of  these 
ftigitives  was  therefore  clearly  autiiorised  by  law,  and  they 
were  legally  in  the  custody  of  the  plaintiff's  agent,  at  ti» 
time  of  the  alleged  interference  by  the  defendant. 

But  to  sustain  the  present  action,  it  must  appear  to  the 
satisfaction  of  the  jury,  that  the  defendant  had  notice  <v 
knowledge  that  these  persons  were  fugitives,  and  were  legally 
in  custody,  when  he  aided  in  their  escape.  It  is  one  of  the 
material  allegations  in  the  plaintiff's  declaration,  that  defend- 
ant knowingly,  willingly,  and  illegally  aided  or  abetted  the 
escape  of  the  fugitives.  This  must  therefore  be  proved,  al 
essential  to  the  plaintifTs  right  of  recovery.  But  the  knowl- 
edge of  the  defendant,  both  as  to  the  persons*  being  fugitivei 
and  being  in  legal  custody,  either  may  be  established,  by  posi- 
tive proof,  or  may  be  inferred  from  circumstances.  In  the 
case  of  OHiner  v.  Garham  ei  al.y  4  McLean^  420,  it  was  held, 
that  "  to  bring  an  individual  within  the  Statute,  he  must  have 
knowledge  that  the  colored  persons  are  fugitives  from  labor, 
or  he  must  act  under  such  circumstances  as  show  that  he  might 
have  had  such  knowledge,  by  exercising  ordinary  prudence."* 
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It  18  in  eTidenee  in  this  case,  tliat  the  defendant  was  employed 
as  counsel  for  the  fngiiives,  and  it  is  not  perhaps  an  unre^ 
sonable  presnmptiony  that  he  was  apprised  of  all  the  faets 
vhich  rendered  it  neoeasary  that  his  professional  aid  should 
be  inTohed  in  their  behalf. 

As  already  intimated  the  jury  must  be  satisfied  that  the 

defendant  had  knowledge  that  the  fugitives  had  been  arrested, 

and  were  in  custody  at  the  time  of  his  alleged  interference. 

If  the  plaintiff's  agent  held  them  without  auth<»rityy  they 

were  illegally  detained,  and  no   <me  could  have  incurred 

liability  by  aiding  them  in  their  escape.    It  will  be  for  the 

jury  to  determine,  in  reference  to  all  the  circumstances, 

whether  the  defendant  may  not  be  presumed  to  hare  known 

that  the  fugitives  had  been  arrested.    It  is  in  evidence,  both 

by  the  plaintiff's  and  defendant's  witnesses,  that  on  entering 

the  Mayor's  OflBce,  he  enquired  by  what  authority  the  colored 

persons  were  held.    If  the  witnesses  for  the  plaintiff  are 

entitled  to  credit,  he  was  informed  distinctly  that  the  negroes 

were  claimed  by  Patton  as  agent  of  plaintiff,  and  that  he  had 

arrested  them,  as  he  was  authoriied  to  do,  without  warrant* 

From  the  occurrences  which  followed  the  announcement  of 

tbe  fact,  that  the  arrest  had  been  made  without  warrant,  it 

seems  most  probable  the  defendant  supposed  the  negroes  could 

only  be  taken  and  held  in  custody,  by  an  arrest  under  a  war* 

rant    The  power  of  attorney,  proving  the  agency  of  Patton, 

was  laid  on  the  Mayor's  desk,  and  could  have  been  seen  by  the 

defendant,  if  he  had  wished  or  requested  to  see  it.    I^  under 

the  erroneous  belief  that  a  warrant  was  necessary  to  justify 

the  arrest  of  the  fugitives,  he  did  not  aek  for  its  production,  or 

W  reasonable  diligence  to  ascertain  the  existence  of  the 

instrument,  he  is  not  protected  firom  the  consequences  of  his 

•«tB.    As  before  stated,  no  liability  was  incurred  by  the 

defendant,  without  a  legal  arrest  and  detention  of  the  fugitives; 

lAt  the  test  of  the  legality  of  the  arrest  is  to  be  determined 

b J  the  Statute,  and  not  by  the  opinion  of  the  defendant.    Otk 
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receiying  information  that  there  was  no  warrant,  it  would  h&ve 
been  altogether  proper  for  the  defendant  to  have  required  die 
production  of  the  written  power  under  which  the  plainlalTg 
agent  acted ;  and  if  this  request  had  been  evaded  or  refbsedl, 
there  would  hare  been  reason  for  the  conclusion,  that  ike 
fugitives  were  in  custody  without  any  authority  to  detail 
them. 

If  the  jury  are  satisfied  lliat  these  persons  were  fugitzfe 
slaves  and  were  legally  in  the  custody  of  the  plaintiff's  agent, 
at  the  time  of  their  escape,  and  that  these  facts  were  knotm 
to  the  defendant,  or  that,  from  the  circumstances,  he  is  fairlj 
chargeable  with  such  knowledge,  the  further  enquiry  remaiii^ 
whether  he  aided,  abetted,  or  assisted  in  their  escape,  in  the 
sense  of  being  liable  to  the  penalty  fixed  by  the  Statute.  On 
this  subject,  I  have  only  to  remark,  that  any  words  or-actions 
tending  to  produce  an  escape,  if  the  result  follows,  will  sub- 
ject a  party  to  the  penalty  of  the  law.  It  is  not  necessary 
that  there  should  be  any  physical  force  used,  to  effect  the 
escape.  It  is  true,  the  party  implicated  must  have  intended 
such  a  result,  but  this  intention  may  be  inferred  from  the 
fects.  Every  one  is  presumed  to  have  intended  whatever  is 
the  necessary  and  legitimate  result  of  his  acts.  If  therefore 
an  escape  follows,  as  the  result  of  certain  words  or  acts,  the 
law  raises  the  presumption,  that  it  was  intended,  and  holds 
the  party  responsible. 

In  the  case  of  Vdughan  v.  WiUiamSj  8  MeLean^  530, 
which  was  an  action  for  damages  for  rescuing  certain  slaves 
from  the  possession  of  the  plaintiff,  the  learned  Judge  said, 
in  reference  to  what  constituted  an  interference,  subjecting 
the  defendant  to  the  penalty  of  the  Statute,  that  ^^if  he  (the 
defendant)  countenanced  and  encouraged,  from  time  to  time, 
the  movements  of  the  crowd  which  resulted  in  the  rescae, 
or  being  present,  sanctioned  it  in  any  form,  he  is  liable  to 
the  penalty.  A  man  cannot  incite  others  to  the  commission 
of  An  illegal  act,  and  escape  the  consequences  by  the  plea^ 
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that  he  did  not  put  forth  his  hand  in  the  oonsiuumation  of 
the  act'' 

As  to  the  occorrenoe  at  ihe  Major's^office,  there  are  some 
discrepancies  between  the  witnesses  for  the  plaintiff  and  those 
for  the  defendant.  It  is  the  exdosiye  province  of  the  jury 
to  decide  upon  the  credit  due  to  the  testimony  of  witnesses* 
It  will  be  their  duty,  if  practicable,  to  harmonise  their  con- 
flicting  statements,  and  thns  avoid  the  conclusion  that  any 
bave  wilfully  falsified  the  truth.  But  if  this  cannot  be  done, 
ihey  must  receive  or  reject  the  testimony,  as  their  best  judg- 
ment  shall  dictate.  K  the  witnesses  for  the  the  plaintiff  are 
sccredited,  there  is  no  room  for  a  doubt,  that  the  defendant 
mdawfiilly  interfered  for  the  rescue  of  the  slaves.  The  words 
attributed  to  him  by  these  witnesses,  could  have  no  other 
effect,  mider  the  circumstances  of  the  case,  than  to  induce 
the  crowd  to  interfere  for  the  rescue  of  the  slaves.  Rice,  one 
of  the  plaintiff^s  witnesses,  is  impeached  by  proof  of  bad 
character  for  truth;  and  unless  his  testimony  is  corroborated 
by  other  witnesses  entitled  to  credit  it  will  be  the  duty  of 
the  jury  to  reject  it. 

The  points  of  difference  in  the  narratives  of  the  witnesses, 
ssto  what  took  place  at  the  Mayor's  office,  are  doubtless  ob* 
Tions  to  the  jury,  and  need  not  be  specially  noticed.  If, 
however,  the  jury  shall  reject  the  statements  of  all  the  plaintiff's 
iritnesses,  as  unworthy  of  credit,  it  will  be  proper  for  them 
to  enquire  whether,  upon  the  defendant's  evidence,  a  verdict 
ought  to  pass  for  the  plaintiff.  What  is  siifficient  to  consti- 
tate  an  illegal  aiding,  abetting  or  assisting,  the  escape  of  a 
fugitive  slave  under  the  Statute,  has  been  stated  by  the 
Court.  It  will  be  for  the  jury  to  make  the  application  of  the 
principles  laid  down,  to  the  facts  before  them.  It  will'be  for 
them  to  enquire  and  decide,  whether  the  evidence  warrants 
the  conclusion  that  the  acts  and  words  of  the  defendant  were 
the  direct  cause  of  the  escape  of  the  negroes.  If,  without 
iii^plicating  the  defendant,  they  can  find  a  satisfactory  reason 
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for  the  sadden  and  hurried  moyementa  in  the  Mayor's  oiBee^ 
resulting  in  the  escape  of  the  slaves,  it  will  be  their  inky  ts 
do  80.  The  Statute  under  whidb  this  suit  i»  instituted,  is 
highly  penal  in  its  proYisions,  and  the  party  seeking  a  re* 
eorery  upon  an  alleged  violation  of  it,  should  be  hdd  to 
itrict  proof* 

There  is  one  point  which  has  been  strenuously  ui^ed  bj 
oounsel,  to  which  it  is  the  duty  of  the  Court  to  call  the  atteih 
tion  of  the  jury.  It  is  insisted,  that  the  defendant  acting  u 
oounsel  for  the  fugitives,  did  no  m(Mre  than  he  was  warranted  in 
doing  from  his  professional  relation  to  them.  In  the  case  at 
J^orris  v.  Newton  ei  oZ.,  5  McLean^  102,  one  of  the  defen- 
dants acting  as  counsel  for  the  slaves  it  was  contended 
that  in  that  character  he  was  protected  from  liability.  The 
Court  stated  the  law  to  the  jury  in  these  words:  '<  So  ftr  as 
his  acts  were  limited  to  the  duties  of  counsel  he  is  not  re^u- 
sible*  But,  if  he  exceeded  the  proper  limits  of  a  counsellor  ai 
law,  he  is  responsible  for  his  acts,  the  same  as  any  other  in- 
dividual." This  is  doubtless  the  true  principle,  aa  applicable 
to  this  point.  Persona  arrested  and  in  custody  upon  tbe 
charge  of  being  fugitive  slaves,  have  an  undoubted  right  to 
aU  the  benefits  of  oounsel.  And  it  is  in  no  sense  impnqper, 
that  counsel  should  advise  and  assist  persons  in  that  sitnatioiL 
In  their  professional  character  ,they  may  enquire  into  the  au- 
thority by  which  the  fugitives  are  held,  or  insist  on  a  legal  in- 
vestigation of  the  question  whether  they  are  slaves ;  and  on 
the  hearing  before  competent  authority,  may  urge  their  dis- 
oharge  from  custody.  K  satisfied  they  are  illegally  restrained 
of  their  liberty,  the  great  remedy  by  writ  otJ%abea%  eorpm  may 
be  rightfully  resorted  to.  In  short,  any  proceeding  which  is  is 
accordance  with  the  law  of  the  land,  may  be  instituted  to  test 
the  question  of  the  legality  of  their  detention.  But  it  would 
be  extending  the  principle  of  professional  privilege  too  £tf ,  to 
say  that  a  lawyer  is  justified,  even  in  behalf  of  a  fugitive 
slave,  in  aiding  and  assisting  his  escape,  in  any  mode  whiek 
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the  law  does  not  sanction.  There  is  perhaps  good  reason  to 
infer,  from  the  evidence  in  this  case,  that  the  defendant  sup- 
posed the  slaves  could  not  be  held  in  legal  custody,  without 
an  arrest  by  warrant.  As  already  stated,  the  law  does  not 
require  this  process  to  authorize  an  arrest.  And  if  the  de- 
fendant under  a  misapprehension  of  the  Statute  has  brought 
himself  within  its  penalties,  he  is  not  protected  firom  re- 
sponsibility by  his  professional  character. 

But  it  is  quite  unnecessary  to  detain  the  jury  with  further 
remarks,  in  committing  this  case  to  them.  The  trial  has  been 
conducted  throughout,  by  the  counsel,  not  only  with  great 
ability,  but  with  great  fairness.  No  efforts  have  been  made 
to  introduce  any  false  issues,  or  in  any  way  to  divert  the 
minds  of  the  jury  from  the  merits  of  the  case.  This  is 
creditable  to  the  gentlemen  concerned,  and  worthy  of  their 
distinguished  professional  standing.  It  remains  for  the  jury, 
excluding  every  extrinsic  consideration  from  their  view,  to  de- 
cide this  case  in  accordance  with  the  duty  their  oath  imposes. 
If,  in  their  judgment,  the  plaintiff  has  sustained  an  injury 
for  which  the  law,  applied  to  the  facts,  entitles  him  to  redress, 
I  have  the  fullest  confidence  they  will  award  it  to  him  by 
their  verdict.  If,  on  the  other  hand,  they  should  come  to 
the  conclusion  that  the  defendant  is  not  implicated  as 
charged,  the  jury  will  cheerfully  acquit  him  of  all  censure, 
by  a  verdict  in  his  favor.  And  I  need  not  say  that  in  the 
decision  of  this  case,  the  individual  views  of  the  jurors,  as  to 
the  justice  and  expediency  of  the  law  upon  which  the  action 
is  founded,  should  have  no  weight. 

[The  jury  returned  a  verdict  for  the  plaintiff,  which,  on  a 
motion  for  a  new  trial,  the  Court  refused  to  set  aside.] 


Chables  M.  Gibbons  t;.  Rush  R.  Sloane. 

[This  suit  wm  brought  to  reeoTer  the  value  of  a  slaye  owned  bj  the 
plaintiif,  who  escaped  and  was  rescued  at  the  same  time  and  under  the  same 
18a 
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eircumsUnees,  m  in  the  preoeding  case  of  Weimer  t.  Sloane.  The  cridoiee 
was  the  same  in  both  cases,  except  as  to  the  manner  of  the  exeeation  of 
the  power  of  attornej  to  Patton,  irho  made  the  arrest  as  the  agent  of 
Gibbons ;  and  bj  the  consent  of  the  counsel,  both  cases  were  submitted  to 
the  jury  at  the  same  time.  In  this  case,  it  appeared  that  Gibbons  hid 
executed  a  power  of  attorney  in  the  State  of  Kentucky,  as  required  bj  the 
act  of  Congress,  in  which  either  no  name  was  inserted  as  the  agent  of  the 
plaintiff,  or,  if  any,  that  of  some  person  other  than  Patton ;  and  that  after- 
wards and  before  the  arrest  of  the  fhgitiye  by  Pfttton,  his  name  was  in- 
serted by  the  plaintiff  or  some  other  person,  at  Sandusky  City,  in  the  Stats 
of  Ohio,  without  any  acknowledgment  of  the  instiument  in  that  State. 
The  Court  instructed  the  jury,  that  under  the  act  of  1850,  this  was  not 
a  valid  power  to  Patton,  and  did  not  authorise  him  to  make  the  arreat 
The  jury  returned  a  Terdict  for  the  defendant.] 


Uottbd  States  v.  Lnrus  Haih),  Francis  G.  Stkattox 

ET  AL. 

A  recognisance  taken  by  a  Commissioner  of  the  Cireuit  Court,  oondi* 
tioned  for  the  appearance  of  the  principal  *to  answer  the  charge  of  a  wit 
fiil  and  corrupt  conspiracy  to  bum  the  steamboat  Martha  Washington  ob 
the  Mississippi  riyer,"  is  Yoid,  as  not  describing  an  offense  made  punisbs- 
ble  by  any  Act  of  Congress,  and  cognisable  by  the  Circuit  Court. 

By  the  28rd  Sec.  of  the  Act  of  Congress  of  March  8rd,  1826,  detning 
and  punishing  the  crime  of  conspiring  to  cast  away,  bum,  or  destroy  a 
ressel,  the  intention  thereby  to  iigure  underwriters  is  an  essential  ingredi- 
ent of  the  crime;  and  without  the  ayerment  of  such  intention,  no  offense 
is  described  in  yiolation  of  any  Act  of  Congress. 

The  authority  of  a  Commissioner  in  arresting,  holding  to  bail,  oroommit- 
ting  to  jail,  is  expressly  limited  to  complaints  or  charges  importing  sb 
offense  against  the  laws  of  the  United  States. 

The  recognisance  in  this  case,  was  Yoid  db  initio^  and  created  no  obliga- 
tion on  the  principal  to  appear. 

The  bail  was  not  therefore  bound  by  this  recognisance  for  the  appesr- 
ance  of  the  principal,  as  it  is  of  the  essence  of  OTory  undertaking  by  tbo 
bail  or  surety  of  another,  that  there  should  haye  been  a  ralid  obligatioii  ef 
the  principaL 

Mr.  MorUm^  District  Attorney^  for  the  (Jnited  States. 
Messrs.  Ward  ^  Swayne^  for  the  defendants. 
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This  is  a  suit  by  scire  faunas  on  a  recognizance  taken  by  a 
CJomxaissioner  of  this  Court,  by  which  Nicholson  as  principal, 
and  Hand  and  Stratton  as  bail,  acknowledge  themselves, 
jointly  and  seyerally,  to  owe  the  United  States  the  sum  of 
five  thousand  dollars,  upon  the  condition  that  said  Nicholson 
sliall  appear  before  this  Court,  at  the  term  then  next  follow- 
ing, **to  answer  a  charge  of  wilful  and  corrupt  conspiracy  for 
burning  the  steamboat  Martha  Washington,  on  the  Mississippi 
river/'  The  scire  facias  avers  that  the  recognizance  was 
duly  returned  to  said  Court,  and  that,  Nicholson  failing  to 
appear,  a  default  against  all  the  parties  was  entered. 

The  scire  facias  has  been  returned  served  on  the  defend- 
ants Hand  and  Stratton,  and  not  found,  as  to  Nicholson. 
Qlie  defendants  on  whom  service  has  been  made,  have 
appeared,  and  filed  a  general  demurrer  to  the  scire  faunas. 

The  main  point  urged  in  support  of  the  demurrer,  is,  that 
the  act  charged  in  the  recognizance,  to  answer  which  the 
defendants  undertook  for  the  appearance  of  Nicholson,  is  not 
an  offense  by  Act  of  Congress,  and  therefore  not  cognizable 
by  this  Court ;  and  that  the  recognizance  is  a  nullity,  creating 
no  obligation  on  the  principal  or  his  bail. 

This  objection  is  fatal  to  this  action.  There  is  no  Statute 
of  the  United  States,  which  punishes  a  conspiracy  to  bum  a 
steamboat  on  the  Mississippi  river.  This  recognizance  was 
probably  intended  to  provide  for  the  appearance  of  the  prin- 
cipal, Nicholson,  to  answer  to  charge  of  conspiracy  to 
bum  the  steamboat  named,  with  intent  to  injure  certain 
underwriters.  This  is  a  crime,  defined  and  punished  by  the 
23rd  Section  of  the  Act  of  Congress  of  the  3rd  of  March, 
1825 — 1  vol.  Laws  TJ.  S.y  122 ;  but  by  its  terms,  the  intent 
with  which  the  alleged  conspiracy  is  entered  into,  is  an  essen- 
tial ingredient  of  the  crime.  By  an  inadvertence,  this  intent, 
as  descriptive  of  the  crime,  is  omitted  in  the  recognizance ;. 
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and  the  act  set  forth  is  not  in  violation  of  any  Act  of  Con- 
gress, and  therefore  not  within  the  cognizance  of  this  Court 
Under  the  clause  contained  in  the  Constitution  of  the  United 
States,  vesting  in  Congress  the  power  to  regulate  commeroe 
among  the  States,  it  was  no  douht  competent  for  that  body 
to  punish  the  offense  defined  in  the  section  above  referred  to; 
and  this  Court,  by  its  decision,  has  sustained  an  indictment 
framed  under  it.  But,  in  that  case,  the  intent  of  the  alleged 
conspiracy  was  set  forth  in  the  language  of  the  Statute;  and 
it  is  clear,  without  such  averment,  the  indictment  could  not 
have  been  sustained. 

It  results  from  this  view,  that  the  Commissioner  had  no 
authority  to  take  the  recognizance  of  these  parties,  for  the 
offense  which  it  describes.  The  power  conferred  by  the  83rd 
Sec.  of  the  Judiciary  Act  of  Sept.  24th,  1789,  upon  a  judge 
or  justice  of  the  United  States,  or  of  a  State,  to  issue  war- 
rants in  criminal  cases,  and  commit  or  hold  to  bail,  is  expresslj 
limited  to  violations  of  the  laws  of  the  United  States.  And 
the  same  limitation  is  contained  in  the  Act  of  23rd  of  August, 
1842,  by  which  Commissioners  of  the  Circuit  Court  are 
authorized  to  exercise  the  same  powers  as  are*  vested  in  a 
judge  or  justice,  under  the  said  83  Sec.  of  the  Act  of  1789. 

This  recognizance,  being  void  ah  initio,  imposed  no  legftl 
obligation  on  the  principal  to  appear  and  answer  to  the  charge 
which  it  set  forth.  And  it  is  clear,  if  there  was  no  legal 
obligation  on  the  part  of  the  principal,  there  was  none  on 
his  bail.  It  is  of  the  essence  of  all  contracts  or  undertakings 
by  a  surety  or  bail,  that  there  should  have  been  a  valid  obli- 
gation of  the  principal.  It  is  well  said  by  a  writer  on  this 
subject,  that  "  the  nullity  of  the  principal  obligation,  neces- 
sarily induces  the  nullity  of  the  accessory." 

The  demurrer  to  the  scire  facias  is  therefore  sustained. 
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The  41 8t  Section  of  the  Steamboat  Act  of  1852,  declaring  that  <<all  penal- 
ties imposed  bj  this  Act,  may  be  recoTored  in  an  action  of  debt,  by  any 
person  who  will  sue  therefor,"  does  not  preclude  the  United  States  from 
suing  for  a  penally  in  an  action  of  debt. 

The  right  to  sue  under  this  provision  as  an  informer  being  limited  to  a 
perton^  the  United  States  cannot  sue  in  that  character. 

Bat  when  an  Act  is  declared  to  be  unlawful  by  Statute,  and  a  penalt7 
is  prescribed,  a  person  who  Tiolates  the  law  may  be  proceeded  against  by 
indictment,  or  by  an  action  of  debt^  if  no  mode  of  suing  for  the  penalty  is 
specially  provided  by  the  Statute. 

At  common  law,  debt  is  a  proper  action  to  recoTor  a  pecuniary  penalty 
imposed  by  Statute. 

By  the  9th  Section  of  the  Judiciary  Act  of  1789,  the  District  Courts  have 
cognisance  of  all  suits  at  common  law,  where  the  United  States  sue,  and 
the  matter  in  dispute  amounts  to  one  hundred  dollars,  exclusiye  of  costs. 

Mr.  Morton^  District  Attorney,  for  the  United  States. 
Mr.  A.  JS.  Choynne^  for  thfe  defendant. 

OPINION  OP  THE  COURT  BY  JUDGE  LEAVITT. 

This  is  an  action  of  deht  prosecuted  in  the  name  of  the 
United  States.  The  declaration  avers,  in  substance,  that  the 
defendant,  being  the  master  of  a  steamboat  used  for  the 
transportation  of  passengers  on  the  Ohio  and  Mississippi 
rirers,  employed  a  pilot  to  serve  on  his  boat,  without  being 
licensed  for  that  purpose,  as  required  by  law ;  and  that  thereby 
he  has  incurred  a  penalty  of  one  hundred  dollars. 

A  demurrer  has  been  filed  to  the  declaration;  and  it  is 
insisted  in  argument,  that  the  United  States  cannot  maintain 
an  action  of  debt  for  the  penalty,  and  that  it  can  only  be 
recovered  in  a  suit  brought  by  an  informer. 

The  10th  sub-division  of  the  9th  Section  of  the  Act  of  the 
13th  of  August,  1852,  to  amend  the  Act  '^  to  provide  for  the 
better  security  of  the  lives  of  passengers  oh  board  of  vessels 
propeDed  in  whole  or  in  part  by  steam,"  {Pamphlet  Law%^ 
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GT.  S,y  1  SeBsian,  82  Congress,  p.  61,)    declares   that    ''it 
shall  be  unlawful  for  any  person  to  employ,  or  any  person  to 
serve  as,  an  Engineer  or  Pilot  on  any  steamboat"  used  for  the 
conveyance  of  passengers,  who  has  not  procured  a  license 
from  the  proper  Inspectors  for  that  purpose ;  and  it  providee 
that  any  one  violating  this  provision,  shall  forfeit  one  hundred 
dollars  for  each  oflfense.     The  4l8t  Section  of  the  Act  just 
referred  to,  provides  that ''  all  penalties  imposed  by  this  Act 
may  be  recovered  in  an  action  of  debt,  by  any  person  who 
will  sue  therefor,  in  any  Court  of  the  United  States."     This 
is  the  only  provision  of  the  Statute,  relating  to  the  manner 
of  enforcing  the  penalty  for  employing  an  unlicensed  pilot, 
or  serving  as  an  unlicensed  engineer.    It  is  true  the  Ist  sec- 
tion of  the  Act,  provides  that  the  owner  of  a  steamboat, 
for    the    offense   of  ypermitting  a  boat    to    be    navigated 
with   passengers  on  board,  without    complymg    with    the 
terms  of  the  Act,  shall  be  sAject  to  the  penalties  con- 
tained in  the  2nd  Section  of  the  Act  of  July,  A.  D.  1838. 
But  it  is  very  clear  this  provision  cannot,  on  any  just  princi- 
ple of  interpretation,  include  or  apply  to  the  case  set  out  in 
the  declaration  in  this  action.     And  it  is  equally  dear,  that 
this  action  is  not  sustainable  upon  the  11th  Section  of  the  Act 
of  1838,  which  enacts  that  penalties  imposed  by  that  Act,  may 
be  sued  for  and  recovered,  in  the  name  of  the  United  States, 
in  the  District  or  Circuit  Court  of  the  proper  District.    Thst 
provision  is  restricted  in  its  terms  to  offenses  created  by  the 
Act  of  1838,  and  cannot  be  held  to  extend  to  those  created 
by  the  subsequent  Act,  although  in  its  title,  the  latter  Statute 
purports  to  be  an  amendment  of  the  former.    It  was  doubt- 
less competent  for  Congress,  in  the  Act  of  1852,  to  have 
declared  that  all  penalties  incurred  under  it  should  be  prose- 
cuted in  accordance  with  the  11th  Section  of  the  Act  of  1838. 
But  having  failed  to  do  so,  it  would  violate  all  settled  mleB 
for  the  construction  of  penal  Statutes,  to  hold  that  the  provi- 
sions of  that  section  can  be  transferred  to,  and  made  a  part 
of,  the  Act  of  1862.   The  Ist  Section  of  the  latter  Act,  adopt- 
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ing  the  proyisions  of  the  Act  of  1888,  and  prescribing  the  man- 
ner of  prosecuting  for  yiolations  of  the  Act,  most  be  restricted 
to  the  cases  specified  in  that  section.  These,  as  before  noticed, 
include  only  offenses  by  the  oumer  of  a  steamboat,  in  fitting 
oat  and  navigating  the  same,  without  complying  with  the 
requirements  of  the  Statute.  Yiolations  of  the  Statute  in 
the  service  or  the  employment  of  unlicensed  pilots  or  engineers, 
are  not  specified  in  the  Ist  Section  of  the  Act  of  1852.  In  re- 
ference to  the  manner  of  enforcing  the  penalty  against  the 
defendant  for  the  offense  set  out  in  the  declaration,  the  Act 
of  1838  must  be  wholly  excluded  from  the  consideration  of 
the  Court. 

Having  thus  referred  to  the  statutory  enactments  relat- 
ing to  this  subject,  the  question  raised  on  this  demurrer  is, 
whether  the  United  States  can  sue  in  debt,  for  the  pen- 
alty which  it  is  alleged  the  defendant  has  incurred,  under 
the  41st  Section  of  the  Act  of  1852,  before  cited.  The  right 
to  sue  under  this  provision  is  limited  to  a  person ;  and  it  is 
dear  that  the  government,  in  its  sovereign  capacity,  is  not  a 
person  to  whom  this  right  attaches. 

It  was  strenuously  insisted  in  the  argument,  that  under  the 
provisions  of  the  Statute  referred  to,  if  the  United  States 
could  not  maintain  this  action,  as  an  informer,  it  could  not 
be  sustained  on  any  other  basis.  In  other  words,  that  as  the 
41st  Section  of  the  Act  of  1862  provided  that  all  penalties 
imposed  by  the  Act,  may  be  recovered  in  an  action  of  debt  by 
any  person  who  will  sue  therefor,  in  any  Court  of  the  United 
States,  every  other  mode  of  enforcing  a  penalty  under  the 
Act  is  prohibited.  On  the  other  hand,  it  was  contended  by 
the  counsel  for  the  government,  that  this  is  merely  a  cumula- 
tive provision,  not  intended  to  abridge  or  deny  the  right  of 
the  government  to  proceed  in  any  other  mode  known  to  the 
law,  and  usually  resorted  to  in  practice,  but  to  sanction  a 
remedy  deemed  necessary  to  the  efficient  enforcement  of  the 
law,  and  one  which  could  exist  only  by  express  legislative 
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enactment.  The  latter  yiew  is  the  one  adopted  by  this  Conit, 
as  best  suited  to  carry  into  effect  the  intention  of  the  law,  and 
not  in  conflict  with  either  the  profisions  of  the  statute,  or 
any  just  principles  of  construction.  It  is  most  obvious  thst 
the  requirements  of  the  Statute  in  relation  to  steamboats, 
would  have  been  wholly  ineflBcient,  if  the  enforcement  of  its 
penal  provisions  had  been  referred  solely  to  the  action  or 
interposition  of  common  informers.  Such,  clearly,  was  not 
the  intention  of  Congress  in  the  provision  referred  to,  giTing 
an  informer  the  right  in  all  cases  arising  under  the  Statute 
to  prosecute  for  the  penalties. 

The  words  of  the  Statute  are  merely  permissive  to  an  infor- 
mer to  sue,  and  do  not  import  that  that  is  the  sole  remedj 
for  its  violation.  This  is  also  inferrible  by  a  reference  to 
the  Ist  Section  of  the  Act  of  1852,  from  which  it  will  be 
seen,  as  to  one  class  of  offenses,  the  penalties  provided  and 
the  mode  of  proceeding  authorized  in  the  11th  Section  of 
the  Act  of  1838,  are  expressly  adopted. 

The  right  of  the  United  States  to  prosecute  for  violations 
of  the  Act  of  1852  is,  therefore,  in  no  way  affected  by  the 
provision  securing  to  an  informer  a  right  to  sue  for  the  pen- 
alties incurred  under  it.  It  is  most  obvious,  that  it  was  not 
designed  to  restrict  the  maimer  of  prosecuting  for  a  penalty 
to  one  particular  form  of  proceeding,  but  as  authorizing  a 
supplemental  or  additional  remedy. 

In  this  view,  the  only  remaining  inquiry  is,  whether  Ae 
United  States  can  maintain  the  action  of  debt,  for  the  pen- 
alty for  the  alleged  offense,  without  an  express  statutory 
provision  authorizing  such  mode  of  procedure.  On  this  point 
no  authorities  were  adduced  in  the  argument,  nor  have  I  been 
able  to  recur  to  any  bearing  directly  upon  it.  I  suppose, 
however,  that  it  is  hardly  a  controvertible  proposition,  that 
upon  the  facts  alleged  in  the  declaration,  the  defendant  conld 
have  been  prosecuted  by  indictment,  although  the  Statute 
does  not  authorize  it  in  terms.     The  Statute  makes  it  an 
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offense  for  any  one  to  employ  an  engineer  or  pilot  on  a  steam- 
boat, or  for  any  person  to  serve  in  such  capacity,  Trithont  a 
license,  and  subjects  the  party  offending  to  a  penalty  of  one 
hundred  dollars.  It  is  silent  as  to  the  manner  of  prosecuting 
for  penalties,  except  that  the  4l8t  Section  confers  upon  an 
informer  a  right  to  sue  in  debt,  in  any  case  arising  under  the 
Statute  in  which  a  penalty  has  been  incurred.  But  if  no  one 
chooses  to  avail  himself  of  this  right  by  instituting  a  suit, 
the  guilty  person  may  be  proceeded  against  by  indictment* 
In  all  cases  when  an  act  is  declared  to  be  unlawful,  and  a 
ponishment  or  penalty  is  annexed  to  the  doing  of  the  act,  it 
pertains  to  the  sovereignty  of  the  State,  through  the  agency 
of  the  judicial  department,  to  punish  it  by  indictment; 
and  it  does  not  require  any  express  statutory  authority  as 
the  warrant  for  such  a  proceeding.  Is  it  not  equally  clear, 
npon  the  same  principle,  that  if  the  government  chooses  to 
waive  the  right  of  proceeding  in  this  way,  and  to  adopt  the 
milder  form  of  an  action  of  debt  for  the  penalty,  it  is  com- 
petent to  do  so?  It  is  a  long  settled  principle  of  the  common 
law,  that  the  action  of  debt  is  maintainable  to  recover  a  pecu- 
niary penalty  imposed  by  a  Statute,  and  when  such  a  penalty 
is  incurred  by  a  violation  of  a  Statute  of  the  United  States, 
it  accrues  to  the  government,  and  may  be  sued  for  in  its 
name  ;  and  it  certainly  can  constitute  no  just  ground  of  com- 
plaint on  the  part  of  the  person  implicated,  that  he  is  called 
upon  to  answer  for  the  violation  of  a  law,  in  a  civil  suit, 
instead  of  being  arraigned  for  it,  upon  the  finding  of  a  Grand 
Jury. 

In  addition  to  these  views,  it  may  be  stated,  that  the  right 
of  the  United  States  to  sue  in"  this  Court,  for  the  penalty 
alleged  to  have  been  incurred  by  the  defendant,  and  the  com- 
petency of  the  Court  to  entertain  the  jurisdiction  of  the  case, 
may  be  deduced  from  the  clause  in  the  9th  Section  of  the 
Judiciary  Act  of  1789,  relating  to  the  jurisdiction  of  the  Dis- 
trict Court ;  which  declares  that  said  Court  shall  have  cogni- 
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sance  of  all  Boits  at  oommon  law,  where  the  United  States 
sue,  and  the  matter  in  dispute  amonntSy  ezdosiye  of  coats,  to 
the  sum  of  One  Hundred  Dollars.  1  vaL  L.  U.  S.y  page  77. 
This  case  certainly  meets  all  the  conditions  of  this  clause.  It 
is  a  suit  at  Common  LaWj  brought  by  the  Untied  SlaUgy  and 
the  matter  in  dispute  amounts  to  One  Hundred  DoUan. 
Demurrer  overruled* 


M.  E.  Lucas  et  al.  v.  The  Steamboat  Thomas  Swank,  T. 
Sweeny  bt  al.  Owners. 


A  libellant  claiming  damages  on  the  ground  of  a  eollision  with 
hoat^  must  make  it  appear  that  there  was  no  want  of  ordinary  care  and 
■kill,  in  the  management  of  his  boat^  and  that  the  iigury  for  which  he 
claims  compensation,  resulted  from  the  sole  fault  <^  the  other  boat  Bat 
the  faulty  management  of  one  boat,  will  not  excuse  the  want  of  proper  ears 
and  skill  in  the  other. 

A  case  of  damage  resulting  firom  inevitable  accident,  is  defined  to  bs^ 
*'that  which  a  party  charged  with  the  offense  could  not  jpossibly  preTent, 
by  the  exercise  of  ordinary  care,  caution  and  skill." 

There  is  no  ground  for  the  oonclusion  in  this  case,  that  the  injury  was 
unaToidable;  but  on  the  contrary,  it  Is  a  case  of  mixed  or  mutual  fianlt 

But  to  constitute  a  proper  basis  for  a  decree  apportioning  iht  damages 
equally  to  each  boat,  as  in  a  case  of  mixed  or  mutual  fault,  the  eridence 
must  enable  the  Court  to  find  the  specific  faults  of  each,  firom  which  the 
injury  resulted. 

If  the  Court  is  satisfied  that  both  boats  were  in  fault,  and  yet^  from  the 
conflict  In  the  eyidenoe,  cannot  find,  with  reasonable  certainty,  the  speeifie 
faults  of  each,  it  constitutes  a  case  of  inscrutable  fault;  and,  in  such  ease, 
in  accordance  with  the  law  as  settled  in  the  United  States,  a  decree  fbr 
the  equal  apportionment  of  the  damages  resulting  from  the  iojuiy  siay 
be  entered. 

The  present  is  adjudged  to  be  such  a  case,  and  a  decree  is  entered  in 
accordance  with  the  principle  stated. 

MewTB.  Walker  J  Kebler  and  Forccj  for  libellants. 
Mr.  T.  2>.  Lincoln,  for  respondents. 

OPINION  OF  THE  COURT  BY  JUDGE  LBAVITT. 

This  is  a  case  in  Admiralty,  brought  by  the  libellants,  as 
owners  of  the  steamboat  ^^  Fanny  Fern/'  to  obtain  compen- 
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sation  for  an  injnry  to  that  boat,  by  a  collision  with  the 
steamboat  '^  Thomas  Swann/^  of  which  the  respondents  are 
the  owners. 

This  collision  occurred  a  little  after  4  o'clock  in  the  mom* 
ing  of  28th  February,  1854,  on  the  Ohio  river,  some  ten  or 
twelye  miles  below  Wheeling,  in  the  channel  between  Little 
Grave  Creek  Bar  and  the  Ohio  shore,  near  the  head  of  the 
bar,  and  at  the  distance  of  something  upwards  of  one  hundred 
yards  from  that  shore.  The  Fern  was  a  stern-wheel  boat  of 
abont  450  tons  burthen ;  the  Swann  is  a  side-wheel  boat,  of 
the  largest  class  of  Ohio  packet  boats,  and  was,  at  the  time 
of  the  collision,  one  of  the  boats  of  the  Union  Line^  from 
LouisviDe  to  Wheeling. 

The  libellants  allege,  that  as  the  result  of  the  collision, 
their  boat  immediately  sunk  in  fourteen  feet  of  water ;  and 
they  claim  damages  for  the  full  value  of  the  boat,  as  being  a 
total  loss.  They  also  allege,  that  the  injury  to  the  Fern  was 
caused  solely  by  the  fault  and  misconduct  of  those  having 
charge  of  the  respondents'  boat ;  and  set  forth  as  the  founda- 
tion of  their  claim  for  indemnity,  that  the  Fern  was  descend- 
ing the  river,  in  the  proper  and  usual  place  of  a  descending 
boat,  a  short  distance  above  the  head  of  the  Grave  Creek  Bar, 
and  that  her  pilot,  noticing  the  lights  of  a  boat  coming  up  near 
the  Ohio  shore,  and  having  no  signal  from  her,  when  the  boats 
were  within  from  a  quarter  to  less  than  a  half  a  mile  of  each 
other,  he  gave  two  taps  of  the  large  bell  of  the  Fern,  thereby 
indicating  his  wish  to  take  the  left-hand  side  of  the  channel. 
The  ascending  boat  proved  to  be  the  Swann ;  and  the  libellants 
aver,  that  she  made  no  response  to  the  Fern's  bell,  and  that 
the  Fern  continued  her  course  down,  in  her  proper  place, 
when  her  pilot,  seeing  the  Swann  veering  across  the  channel, 
towards  the  Virginia  side,  promptly  gave  the  order  for  stopping 
and  backing;  that  the  boat  was  stopped  and  backed,  and 
every  precaution  used  to  prevent  a  collision;  but  that  the 
Swann,  wrongfully  pursuing  her  course  across  the  channel. 
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Struck  the  Fern  nearly  at  right  angles,  on  the  starboard  side, 
near  the  foot  of  the  stairs,  about  fifteen  feet  from  the  bow  of 
the  boat,  cutting  her  about  two-thirds  through,  and  caosiog 
her  to  go  down  in  less  than  one  minute. 

The  respondents,  on  the  other  hand,  deny  that  there  was 
any  fault  or  misconduct  on  the  part  of  those  haying  charge  of 
their  boat ;  and  insist  that  the  Fern,  before  entering  the  chaih 
nel  between  the  bar  and  the  shore,  was  not  in  the  proper  pboe 
of  a  descending  boat,  being  not  more  than  thirty  yards  from 
the  Ohio  shore,  and  so  near  thereto,  that  in  the  line  of  vision 
from  the  pilot*house  of  the  Swann,  the  lights  of  the  Fern 
were  so  blended  with  the  lights  on  shore  at  that  point,  tbit 
they  could  not  be  distinguished ;  and  that  from  this  cause  the 
pilot  of  the  Swann  did  not  know,  and  had  no  reason  to  sup- 
pose, that  a  boat  was  coming  down,  till  the  bell  of  the  Fern 
was  heard,  at  which  time  the  boats  were  not  more  than  200 
or  250  yards  apart;  and  that  instantly,  on  being  apprised 
that  a  boat  was  coming  down,  the  pilot  of  the  Swann  gave 
one  tap  of  the  large  bell,  to  indicate  that  he  could  not  take 
the  Ohio  side  of  the  channel,  and  almost  simultaneously  rang 
the  bells  for  stopping  and  backing.  The  respondents  also 
insist  that,  when  the  Fern's  bell  was  heard,  the  Swann  was 
in  the  proper  place  of  an  ascending  boat  of  her  size,  at  that 
stage  of  water,  following  the  channel,  and  slightly  qnar- 
tering  towards  the  Virginia  shore ;  and  that  the  Fern,  being 
close  to  the  Ohio  shore,  and  with  every  facility  for  passing 
the  Swann  on  that  side,  had  no  right  to  signal  for  the  Vir- 
ginia side ;  and  that  the  Fern  improperly  attempted  to  cross 
the  channel,  and  was  nearly  at  right  angles  with  it,  when  the 
boats  came  together.  And  they  insist  also,  that  having  made 
the  attempt  to  cross,  she  was  wrong  in  stopping  and  backing; 
and  that  the  collision  was  the  result  of  this  improper  naviga- 
tion, and  not  of  any  faulty  conduct  on  the  part  of  the  Swann. 

It  may  be  noticed  here,  as  one  of  the  facts  about  which 
there  is  no  contradiction  in  the  eyidence,  that  the  Swann 
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stmck  the  Fern  at  an  angle  of  about  72^  with  her  stem ;  and 
that  she  sunk  near  the  head  of  the  bar,  about  one  hundred 
yards  from  the  Ohio  shore :  her  stem  being  in  deep  water, 
and  yerj  near  the  line  of  navigation  usually  followed  by 
both  ascending  and  descending  boats  at  that  point. 

This  brief  outline  presents  the  nature  of  the  controversy 
between  these  parties.  Their  theories  and  assumptions,  both 
in  the  pleadings  and  by  the  evidence,  are  in  direct  conflict; 
and  it  may  be  added,  both  cannot  be  sustained.  The  libel- 
lants  claim  that  their  boat  was  without  fault,  and  therefore 
that  the  respondents  are  answerable  for  the  whole  damage 
she  has  suffered  from  the  collision ;  while  the  respondents 
claim  that  the  injury  to  the  Fern  was  not  occasioned  by  any 
faolt  on  their  part,  but  is  chargeable  solely  to  her  misman- 
agement. 

The  evidence  affords  no  ground  for  any  unfavorable  pre- 
sumption against  either  of  the  parties,  for  any  failure  to 
comply  with  the  requirements  of  the  Act  of  Congress  of 
1852.  Whatever  of  contradiction  there  may  be  in  the  proofs 
in  other  respects,  it  satisfactorily  appears  that  each  of  the 
boats  was  provided  with  the  requisite  signal  lights,  and  that 
they  were  in  good  order  at  the  time  of  the  collision ;  and 
also  that  each  was  manned  with  the  usual  and  necessary 
number  of  men  and  officers.  And  it  is  specially  worthy  of 
notice  here,  that  the  proof  is  ample,  on  both  sides,  to  show 
that  the  pilot  of  each  boat  on  duty  at  the  time  of  the  collision 
was,  in  all  respects,  trustworthy,  and  well  qualified  for  the 
duties  of  his  station. 

With  a  view  to  some  proper  basis  for  a  decree  in  this  case, 
I  have  carefully  read  and  reflected  on  the  great  mass  of  evi- 
dence presented  on  the  hearing,  partly  oral,  but  mostly  in  the 
form  of  depositions.  In  this  effort,  I  have  encountered  great 
difficulties,  arising  from  the  discrepant  and  contradictory 
character  of  the  evidence,  for  and  against  the  opposite  claims 
of  the  parties.    It  is  impossible,  by  any  mental  process,  or 
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upon  anj  known  principle  of  estimating  the  preponderance 
of  evidence,  to  decide  with  even  reasonable  certainty,  in  what 
direction  the  scale  shotdd  incline.  With  equally  favonble 
opportunities  of  witnessing  the  occurrences  to  which  they 
testify,  and  with  the  presumption  that  the  witnesses  on  eitha 
side  are  equally  intelligent,  truthful  iind  credible,  it  wodd 
seem  to  be  an  arbitrary  exercise  of  the  discretion  of  a  judge, 
to  reject  the  testimony  given  by  one  party  and  accredit  that 
given  by  the  other. 

To  show  the  difficulty,  if  not  the  utter  impossibility,  of  sus- 
taining the  hypothesis  of  either  of  these  parties,  it  is  only 
necessary  to  state  some  of  the  essential  features  or  aspects  of 
the  case,  in  regard  to  which  the  evidence  is  in  direct  and 
irreconcilable  conflict.     And  first,  it  is  a  conceded  fact  in 
the  case,  that  the  signal  bell  of  the  Fern,  the  descending 
boat,  was  first  sounded ;  but  as  to  the  relative  position  of 
the  boats,  when  the  bell  was  tapped,  and  when  the  pilot  of 
the  Swann  was  apprised  that  a  boat  was  approaching,  the 
testimony  of  the  parties  is  essentially  variant.     The  Tfit- 
nesses  for  the  libellants  testify  that  the  Fern,  at  that  point, 
was  in  the  proper  place  of  a  down-going  boat,  some  one  hun- 
dred and  thirty  yards  out  from  the  Ohio  shore,  and  nearly 
on  a  line  with  the  inner  side  of  the  bar.     On  the  other  hand, 
the  respondents*  witnesses  testify,  that  when  the  bell  of  the 
Fern  was  first  tapped,  she  was  so  near  to  the  Ohio  shore, 
that  her  lights  were  blended  with,  and  could  not  be  dis- 
tinguished from,  lights  along  the  shore;  thus  rendering  it  im- 
possible for  the  pilot  of  the  Swann  to  know  that  a  boat  was 
coming  down,  until  her  bell  was  heard ;  and  also,  excluding 
the  descending  boat  from  the  right  of  choosing  the  outer  or 
Virginia  side  of  the  channel,  and  making  it  altogether  ^nrong 
in  he^  to  cross  the  channel,  for  the  purpose  of  getting  on  tM 
side.     And  the  evidence  is  not  less  conflicting,  in  reference 
to  the  position  of  the  Swann,  the  ascending  boat,  at  the  point 
where  she  was  first  seen  by  the  pilot  of  the  Fern.   On 
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one  side,  the  proof  is,  the  Swann  was  coming  up  the  Ohio 
shore;  on  the  other,  that  she  was  out  in  the  channel,  quarter- 
ing to  the  Virginia  side.     And  as  to  the  distance  between  the 
boats  when  the  Fern  was  first  seen  by  the  pilot  of  the  other 
boat,  a  point  of  vital  importance  in  the  decision  of  the  case, 
the  eyidence  is  very  discrepant.     The  pilot  of  the  Fern  swears 
the  distance  was  near  a  half  a  mile,  and  other  witnesses  for 
the  libellants  state  it  as  upwards  of  a  quarter  of  a  mile; 
while  for  the  respondents  it  is  proved  it  did  not  exceed  two 
hundred  and  fifty  yards,  and  in  the  opinion  of  one  witness, 
was  not  more  than  one  hundred  and  fifty  yards.     There  is 
also  a  direct  contradiction  between  the  testimony  of  the  par* 
ties  as  to  the  course  of  the  two  boats,  and  their  position  at 
the  time  they  came  together.    The  libellants'  witnesses  swear 
the  Fern  was  running  straight  down  the  river,  up  to  the  time 
when  the  pilot  tapped  her  bell,  and  was  then  turned  slightly 
across  towards  the  Virginia  side ;  whereas  the  respondents' 
witnesses  say  she  was  running  nearly  square  across  the  river, 
and  was  struck  by  the  Swann  almost  at  right  angles.    And 
there  is  the  same  conflict  yi  reference  to  the  position  of  the 
latter  boat.     The  witnesses  for  the  libellants  prove  that  the 
Swann  turned  out  from  the  Ohio  shore  and  was  pointed 
across  the  channel  ,towards  the  Virginia  shore,  when  the  col- 
lision took  place.    The  witnesses  on  the  other  side  say  her 
course  was  not  changed  from  the  time  the  Fern  was  seen, 
and  was  but  slightly  inclined  towards  the  Virginia  shore. 
And  again,  while  the  witnesses  on  one  side  state  positively. 
that  the  Swann  ran  into  the  Fern,  those  on  the  other  are 
equally  clear  that  it  was  the  Fern  that  struck  the  Swann. 

These  are  some  of  the  points  in  reference  to  which  the  evi- 
dence is  conflicting,  to  an  extent  that  makes  it  di£Gicult  to 
come  to  a  conclusion  for  or  against  either  of  the  parties. 
The  libellants,  as  the  result  of  this  unfortunate  collision,  are 
the  sole  sufferers,  no  injury  having  been  sustained  by  the  other 
boat ;  and,  as  abready  stated,  they  claim  indemnity  for  the 
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whole  amount  of  the  injnry  they  have  sustamed.  They  are 
entitled  to  a  decree  for  this,  only  on  making  proof  that  the 
injury  resulted  from  the  fault  of  those  having  charge  of  the 
respondents'  hoat,  and  that  there  was  no  want  of  ordinary  care 
or  skill  on  the  part  of  the  libellants,  to  prevent  the  collision. 
On  the  other  hand,  it  is  a  well  settled  principle  of  maritime 
law,  that  the  fault  of  one  boat  or  vessel  will  not  excuse  any 
want  of  care,  diligence  or  skill  in  another.  Now,  if  the 
Court  was  at  liberty  to  regard  the  evidence  for  the  libellantSy 
to  the  exclusion  of  that  offered  by  the  other  party,  there 
could  be  no  hesitation  in  decreeing  indemnity  for  the  fell 
amount  of  the  injury.  That  evidence  proves  the  respon- 
dents' boats  to  have  been  in  fault,  without  any  blame  imput- 
able to  the  libellants.  But,  if  the  evidence  of  the  respondents  is 
received  and  accredited  without  regard  to  that  adduced  by  the 
libellants,  the  fault  would  rest  upon  the  boat  of  the  latter;  ajid, 
the  result  would  be,  a  decree  dismissing  the  libel,  at  the  costs 
of  the  libellants.  But  for  the  reasons  stated,  I  am  unable 
satisfactorily  to  come  to  either  of  these  conclusions,  or  enter 
a  decree  upon  either  of  the  grounjls  indicated. 

Without  thinking  it  necessary,  in  the  view  I  take  of  this 
case,  to  enter  minutely  into  the  examination  of  the  evidence 
presented  on  both  sides,  I  am  prepared  to  state,  as  the  con- 
clusion of  my  mind,  that  the  collision  in  controversy  was  not 
the  result  of  inevitable  or  unavoidable  accident.  This  is  de- 
fined to  be,  ^^that  which  a  party  charged  with  an  offense 
could  not  possibly  prevent,  by  the  exercise  of  ordinary  care, 
caution  and  maritime  skill."  2  2>oeb.,  83;  2  Wm.  Jtob.y 
205 ;  Flanders  an  Mar.  LaWy  298.  It  is  not  a  reasonable 
supposition,  that  the  injury  sustained  by  the  libellants'  boat 
could  have  been  inflicted,  without  some  fault,  and  as  the  mere 
result  of  unavoidable  necessity.  There  was,  at  the  time  of 
this  occurrence,  not  less  than  twelve  feet  water  in  the  chan- 
nel of  the  river,  and  it  was  then  rising.  '  At  the  place  where 
the  Fern  sunk,  near  the  outer  edge  of  the  upper  part  of  Grave 
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Creek  Bar,  there  was  a  depth  of  fourteen  feet.  There  was 
deep  water  the  whole  width  of  the  channel  between  the  edge 
of  the  bar  and  the  Ohio  shore,  which,  at  that  stage  of  water, 
was  from  one  hundred  to  one  hundred  and  twenty  yards  wide ; 
and  even  upon  the  bar  itself  there  was  six  feet  water.  There 
was  then  ample  verge  for  these  boats  to  have  passed,  without 
coming  in  contact.  And  moreover,  there  is  no  disagreement 
in  the  statements  of  the  witnesses,  that  the  night  was  calm, 
and,  although  somewhat  cloudy,  not  so  dark  as  to  render 
navigation  difficult  or  dangerous.  With  these  facts  in  view, 
there  would  seem  to  be  no  difficulty  in  reaching  the  conclu- 
sion,  that  there  was  a  censurable  want  of  care,  caution,  or 
skill,  in  the  management  of  these  boats ;  and  that  the  injury 
cannot  be  fairly  placed  to  the  account  of  inevitable  accident. 
It  follows  from  this  conclusion,  that  if  this  is  a  case  warrant- 
ing a  decree  of  indemnity,  it  must  be  regarded  either  as  one 
of  mixed  or  mutual  fault,  or  of  inscrutable  fault.  If  it  be  a 
caae  belonging  to  the  first  of  these  classes,  by  the  well  settled 
principles  of  the  maritime  law— differing  in  this  respect  from 
the  conmion  law — ^the  decree  must  be  for  an  equal  apportion- 
ment of  the  injury  sustained,  between  the  two  boats,  with 
finch  order  in  respect  to  costs,  as  the  Court  may  deem  equit- 
able. While  I  do  not  affirm  that  such  a  decree  might  not 
be  jnstified  in  this  case,  there  would  seem  to  be  an  objection  to 
such  a  disposition  of  it.  As  I  understand  the  maritime  law,  the 
Court  not  only  must  find,  as  a  basis  of  such  decree,  that  the 
blame  is  imputable  to  both  parties,  but  must  find  specifically  che 
faulty  acts  of  each,  to  which  the  injury  is  to  be  charged.  As 
ahready  intimated,  it  may  be  well  doubted,  whether  the  most 
fiearching  analysis  of  the  evidence  would  result  in  a  satisfac- 
tory conclusion  as  to  the  precise  acts  which  were  the  direct 
^nse  of  the  collision.  The  contradictory  character  of  the 
evidence  involves  the  facts  of  this  case  in  great  doubt,  and 
tenders  it  extremely  difficult  to  attain  such  a  result  with  rea- 
sonable certainty.  Nearly  every  fact  stated  by  the  witnesses, 
Ida 
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importing  censure  in  the  management  of  either  of  the  boats, 
is  BO  far  impugned  by  opposing  evidence,  as  to  create  doabt 
and  uncertainty.  In  this  state  of  the  case,  the  Court  would 
scarcely  be  justified  in  assuming  a  theory,  which  could  onlj 
be  maintained  by  arbitrarily  repudiating  the  evidence  on 
one  side,  and  accrediting  that  offered  by  the  other.  For  ^e 
reasons  which  will  be  stated  hereafter,  there  is  no  neoessitj 
for  a  resort  to  this  desperate  expedient,  to  attain  the  ends  of 
justice  in  this  case. 

It  is  true,  there  is  one  exception  to  the  remark  just  made, 
that  nearly  every  material  fact  implicating  either  boat  is 
contradicted  by  opposing  testimony.  It  has  not  escaped  tie 
attention  of  the  Court,  that  the  evidence  shows  conclusivelr, 
that  the  Swann,  as  the  ascending  boat,  failed  to  give  the  first 
tap  of  the  bell,  as  required  under  certain  circumstances,  by 
the  rules  of  the  Board  of  Supervising  Inspectors,  adopted 
pursuant  to  the  Steamboat  Law  of  1852.  This  act  of  Con- 
gress confers  on  this  Board  ample  authority  to  adopt  bqcIi 
rules ;  and  they  are  obligatory  in  cases  to  which  they  fairly 
apply.  And  a  violation  of  any  of  these  rules,  resulting  in 
disaster,  raises  a  presumption  of  culpability,  which  can  only 
be  removed  by  proof  that  the  collision  is  attributable  to  some 
other  cause.  The  rule  referred  to  requires  the  pilot  of  an 
ascending  boat,  *'so  soon  as  the  other  boat  shall  be  in  sight 
and  hearing,  to  sound  his  bell,*'  etc.  But  if,  with  ordinary 
diligence,  the  descending  boat  is  not  seen  or  heard  in  time  to 
enable  the  pilot  to  comply  with  the  rule,  no  censure  can 
attach  for  not  doing  so.  It  would  seem  from  the  evidence  of 
the  respondents,  that  the  F^rn,  from  the  fact  that  she  was  too 
near  the  Ohio  shore,  and  ftom  the  impossibility  of  distingnisli- 
ing  her  lights  from  those  on  the  shore,  was  not  seen  and 
known  to  be  a  steamboat,  until  her  bell  was  heard  by  tie 
pilot  of  the  Swann.  Thi&  fact  would  excuse  Ihejpilot  for  not 
complying  with  the  rule  referred  to.  In  reference  to  some 
other  requirements  contained  in  these  rules,  which  bare 
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been  noticed  in  the  argument,  I  have  only  to  say,  that  I 
doubt  their  application  to  the  then  state  of  the  river,  and  the 
eircumstances  in  which  these  boats  were  placed,  immediately 
preceding  the  collision.  There  was  not  only  a  wide  channel 
between  the  Ohio  shore  and  the  bar,  bnt,  in  point  of  fact, 
there  was  water  enough  on  the  bar  itself,  for  either  of  the 
boats  to  haye  passed  over  it.  Without  further  remarks  on 
this  point,  I  have  only  to  say,  in  reference  to  the  rules  re- 
ferred to,  that  they  must  be  construed  in  subordination  to  the 
paramount  rule  of  navigation,  that  a  collision  must  always  be 
avoided  if  possible ;  and  an  injury  inflicted  will  not  be  justi- 
fied, unless  inevitable,  on  the  ground  that  the  injured  boat 
bad  yiolated  a  prescribed  rule. 

But  I  do  not  propose  to  enter  into  an  elaborate  inquiry, 
whether  this  is  a  case  of  mixed  or  mutual  fault,  justifying  a 
decree  on  that  basis.  In  my  judgment,  there  are,  as  before 
intimated,  obstacles  in  the  way  of  entering  such  a  decree  in 
this  case.  And  as  it  may  be  disposed  of  on  another  princi- 
ple, according,  as  I  think,  with  strict  justice  and  the  doctrines 
of  the  maritime  law,  I  prefer  to  place  it  on  that  ground.  In 
its  results,  so  far  as  the  interests  of  these  parties  are  con- 
cerned, the  decree  which  I  propose  to  enter,  for  an  equal 
apportionment  of  the  loss  sustained  by  the  collision,  is  the 
sanie  as  if  based  on  the  finding  of  mixed  fault. 

As  aheady  intimated,  I  cannot  upon  the  evidence  before 

me,  with  any  reliable  certainty,  adopt  the  conclusion,  that  the 

injury  suffered  by  the  libellants  arose  from  the  sole  fault  of 

those  m  charge  of  the  respondents'  boat;  nor  can  I  find  the 

^  reverse  of  this  proposition  to  be  satisfactorily  established, 

■■  and  thus  hold,  that  the    respondents    are  absolved  from 

all  liability  for  the  injury  sustained.    It  is  equally  clear,  for 

reasons  before  adverted  to,  that  this  injury  cannot  be  fairly 

charged  to  inevitable  accident.    It  is  a  fair  deduction  from 

the&cts  before  the  Court,  that  the  cause  of  this  collision  is 

:  to  be  found  in  the  faulty  management  of  one  or  both  of  thes^ 
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boatB.  And  I  have  no  hesitation  in  conceding,  tibat  in  tlie 
excitement  prodnced  by  the  occasion,  the  pilots  of  both  were 
in  fault.  This  is  a  reasonable  implication  from  all  the  or- 
eunstances  involved  in  the  transaction.  And  yet,  from  ^ 
oonflict  in  the  evidence,  as  before  remarked,  it  is  difficult,  if 
not  impossible,  to  determine  to  what  direct  and  spedfie  ads 
the  collision  is  to  be  attributed.  And  this,  as  I  understand 
the  maritime  law,  makes  it  a  case  of  damage  or  loss,  ariang 
from  a  cause  that  is  inscrutable.  It  is  not,  of  course,  to  be 
inferred  from  this,  that  any  doubt  exists  that  the  immediate 
cause  of  the  injury  to  the  Fern,  was  the  collision  between  the 
boats ;  but  it  implies  that  the  causes  which  led  to  this  renlt 
are  involved  in  obscurity  and  doubt. 

In  this  view  it  only  remains  to  inquire  what  decree  shall 
be  made  in  this  case.  This  is  the  only  occasion  on  whicb 
this  point  has  been  before  this  Court,  and  I  confess,  tlat 
from  my  limited  experience  in  the  administration  of  maritiffle 
law,  I  enter  upon  its  consideration  with  some  hesitancy,  and 
with  great  reason  to  distrust  the  conclusions  to  wbieh  I 
might  be  led,  unaided  by  the  light  which  others  have  thrown 
upon  the  subject. 

It  is  insisted  by  the  counsel  for  the  respondents,  that  the 
maritime  law  gives  no  redress  for  an  injury  resulting  from 
the  collision  of  boats  or  vessels,  unless  the  Court  can  find 
from  the  evidence  that  it  was  the  result  of  the  90U  faok  of 
one ;  or  that  it  was  mixed  or  mutual  fault.  This  ground  sop- 
poses  that  there  can  be  no  decree  for  an  apportionment  of  the 
loss,  if,  for  any  reason,  the  cause  of  the  injury  is  inscmtaUe, 
or  left  in  such  doubt  that  there  can  be  no  satisfactory  finding 
of  specific  facts. 

The  English  admiralty  decisions  referred  to  by  coimfiel 
would  seem  to  sustain  this  position.  They  certainly  show, 
that  where  the  cause  of  the  injury  is  inscrutable,  and  the 
proof  does  not  implicate  either  of  the  parties  as  in  fault,  there 
can  be  no  decree  for  an  apportionment  of  the  loss.    I  do  not 
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think  they  establish  it  as  the  law  in  England,  that  wher^ 
there  is  reason  to  conclude  one  or  both  parties  were  in  faulty 
but  the  evidence  leaves  it  uncertain  which,  that  no  decree 
can  be  rendered  for  a  contribution  by  moieties.  I  do  not, 
however,  propose  a  critical  examination  of  these  cases,  as  I 
consider  the  question  referred  to  as  satisfactorily  settled  in 
this  country. 

In  his  commentaries  on  Bailments,  Sees.  609,  610,  Judge 
Story  discusses  this  question,  and  maintains  the  right  and 
expediency  of  dividing  the  loss,  as  between  colliding  vessels, 
where  the  fault  is  inscrutable.  His  language  is :  ^'Another 
case  has  been  put  by  a  learned  commentator  on  commercial 
law.  It  is,  where  there  has  been  some  fault  or  neglect,  but 
on  which  side  the  blame  lies  is  inscrutable,  or  is  left  by  the 
evidence  in  a  state  of  uncertainty.  In  such  a  case,  many  of 
the  maritime  states  of  continental  Europe  have  adopted  the 
rule  to  apportion  the  loss  between  the  vessels."  The  writer 
referred  to  by  Judge  Story  is  Mr.  Bell,  whose  commentaries 
on  the  laws  of  Scotland  have  given  him  a  distinguished  repu- 
tation as  a  jurist.  And  in  reference  to  the  doctrine  asserted 
by  this  author.  Judge  Story  remarks,  that  ^'if  the  question 
be  still  open  for  controversy,  there  is  great  cogency  in  the 
reasoning  of  Mr.  Bell,  in  favor  of  adopting  the  rule  of  appor- 
tioning the  loss  between  the  parties.  Many  learned  jurists 
have  supported  the  justice  and  equity  of  such  a  rule ;  and  it 
especially  has  the  strong  aid  of  Pothier,  and  Yalin,  and  Eme- 
rigon."  In  a  note  appended  to  the  section  before  cited, 
Judge  Story  has  inserted  the  argument  of  Mr.  Bell  in  the 
maintenance  of  his  views,  the  force  and  clearness  of  which 
certainly  entitle  it  to  the  highest  consideration. 

I  am  not  informed  whether  the  doctrine,  thus  approvingly 
referred  to  by  Judge  Story,  has  been  distinctly  asserted  by 
him  in  any  case  calling  for  its  judicial  recognition.  But  an- 
other learned  American  judge,  eminent  for  his  profound 
research  in  the  doctrines  of  the  maritime  law,  and  his  able 
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and  judicious  administration  of  that  law,  holds  the  role  for 
the  apportionment  of  damages,  in  cases  of  an  injury  by  o(d- 
lision,  where  the  fault  is  uncertain  or  inscrutable,  as  indis- 
putable, in  the  United  States.  In  the  case  of  the  Seiat»j 
reported  in  Davies*  Beparis^  859,  Judge  Ware,  the  learned 
Judge  of  the  United  States  for  the  District  of  Maine,  says: 
'^  This  rule  in  admiralty — a  contribution  by  moieties— seema 
to  prevail  in  three  cases :  firsts  where  there  has  been  no  finlt 
on  either  side ;  secandy  where  there  may  have  been  fault  hut  ii 
is  uncertain  an  which  side  it  lies;  and  third,  where  there  has 
been  fault  on  both  sides/'  In  the  syllabus  of  this  case,  the 
point  is  stated  thus: — ^'^But  if  it — the  collision — happens 
without  fault  in  either  party,  or  if  there  was  fault,  and  it  can- 
not be  ascertained  which  vessel  was  in  fault,  or  if  both  if^e 
in  fault,  then  the  damage  and  loss  are  divided  between  them, 
in  equal  shares." 

I  may  be  permitted  to  remark,  though  I  have  not  seen  the 
reported  cases,  that  I  am  informed  that  since  the  decision  in 
the  case  of  the  Sdoto,  before  referred  to.  Judge  Ware  has 
asserted  the  same  principle  in  other  cases.  To  what  extent 
other  American  judges  have  affirmed  it,  I  have  not  the  means 
of  information.  But  having  the  high  sanction  of  Storj  and 
Ware— both  known  as  able  exponents  of  the  maritime  law — 
and  sustained,  too,  by  the  most  distinguished  jurists  of  con- 
tinental Europe,  I  have  no  hesitancy  in  applying  it  to  the 
case  before  the  Court. 

A  late  elementary  writer  on  maritime  law  in  this  country, 
of  high  reputation  for  accuracy  and  learning,  affirms,  that 
^^without  question,  the  doctrine  above  stated  is  the  American 
law  on  this  subject."  This  writer  says:  "Where  the  colli- 
sion is  evidently  the  result  of  error,  neglect,  or  want  of  pre- 
caution, which  error,  neglect,  of  want  of  precaution  is  not 
directly  traceable  to  either  party,  but  is  inscrutable,  or  left 
by  the  evidence  in  a  state  of  uncertainty,  there  the  rule  of 
the  maritime  law  is,  that  the  loss  must  be  apportioned  be- 
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tween  the  parties,  in  equal  moieties."  Flanders  on  Mar. 
JLaWj  296.  This  writer  admits  that  a  different  rule  prevails 
in  England,  but  very  justly  remarks  "  that  the  rule  adopted 
in  England  does  not  necessarily  determine  the  law  for  us,  in 
the  United  States.  And  accordingly,  we  find  that  the  Courts 
of  Admiralty  in  this  country  adhere  to  the  rule  of  the  ancient 
maritime  law."    JMc?,  298. 

Adopting  this  view  of  the  law,  and  satisfied  that  the  appli- 
cation of  the  principle  adverted  to  meets  the  real  equity  of 
the  case,  I  shall  decree  an  equal  apportionment  of  the  loss  be- 
tween the  parties.  As  already  stated,  the  contradictory  and 
irreconcilable  character  of  the  evidence  leaves  the  mind  in 
doubt  and  uncertainty,  as  to  some  of  the  important  facts  in  the 
case ;  but  there  is  a  satisfactory  ground  for  the  conclusion  that 
both  the  colliding  boats  were  in  fault,  and  therefore  that  each 
shall  contribute  to  the  loss.  And  I  may  remark  here,  that  in  my. 
judgment,  the  enforcement  of  the  principle  here  sanctioned, 
is  not  only  vindicated  as  in  itself  just  and  equitable,  but  in 
its  application  to  the  navigation  of  the  western  waters,  as 
altogether  expedient.  Heretofore,  in  cases  of  collision,  the 
great  object  of  each  party  has  been  to  prove  his  adversary 
exclusively  in  the  wrong,  and  thereby  avoid  all  pecuniary 
liability.  And  it  is  almost  proverbially  true,  that  in  collision 
cases,  each  party  has  but  little  difficulty  in  sustaining,  by  the 
proofs,  any  state  of  facts  which  may  be  insisted  on.  In  most 
cases,  the  witnesses  on  either  side,  from  a  misapprehension  of 
the  facts,  or  a  dishonest  purpose  of  representing  them  falsely, 
involve  the  transaction  in  such  doubt  and  uncertainty  as  to 
render  it  impossible  to  reach  a  satisfactory  conclusion.  If, 
under  such  circumstances,  a  reasonable  ground  is  furnished 
for  the  conclusion  that  there  is  fault  on  both  sides,  and  that 
each  party  should  share  in  the  loss  sustained,  there  would  be 
greater  caution  and  vigilance  in  navigation,  and  less  effort 
and  less  temptation,  by  corrupt  or  unfair  means,  to  mis- 
represent or  distort  facts. 
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It  appears  satisfactorilj,  that  the  injury  resulting  firom  the 
collision  fell  almost  exclusively  on  the  Fern.  The  injury  to 
the  Swann  is  so  slight  that  the  respondents  haye  set  up  no 
claim  to  remuneration.  The  result,  therefore,  of  the  decree 
will  be,  that  one-half  of  the  actual  loss  or  injury  sustained  hj 
the  Fern,  must  be  paid  by  the  respondents.  The  yalne 
of  the  Fern  is  variously  estimated  by  the  witnesses 
who  have  testified  on  that  subject,  at  sums  ranging  from 
112,000  to  $20,000.  For  the  purposes  of  this  decree,  the 
Court  fix  her  value  at  |15,500.  There  is  proof  in  the  case 
that  the  Fern  has  been  raised,  but  no  evidence  was  offered 
of  her  value,  including  her  engine  and  machinery,  after 
the  collision.  This  value,  whatever  it  may  be,  will  be  de- 
ducted from  the  sum  of  (15,500,  and  the  respondents  are 
decreed  to  pay  the  libellants  one-half  of  the  balance.  It  inH 
be  necessary  to  appoint  a  Commissioner  to  inquire  into  and 
report  the  value  of  the  Fern  after  the  injury.  This  will  be 
provided  for  in  the  decree  to  be  entered.  In  refemce  to 
the  costs,  under  the  circumstances  of  the  case,  no  discriminsr 
nation  will  be  made  between  the  parties,  and  they  will  there- 
fore be  paid  equally. 
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It  is  a  part  of  the  obligation  of  a  common  carrier,  to  deliver  ilie  pre- 
petty  placed  in  his  charge  within  a  reasonable  time ;  bnt  what  is  a  rea- 
sonable time  depends  on  the  eireumstances  of  the  case. 

The  words,  prwiUffe  qf  ruhippmg^  in  a  bill  of  lading,  are  intended  for 
the  benefit  of  the  carrier,  bnt  do  not  limit  his  responsibilitj. 

If  he  undertakes  to  deliyer  goods  within  a  specified  time,  be  is  liable 
for  any  delay  beyond  that  time,  unless  the  cause  of  the  delay  is  witbin 
the  exceptions  in  the  bill  of  lading,  or  occasioned  by  the  act  of  God,  or  the 
public  enemy. 

The  subsidence  of  the  water  in  the  Ohio  riyer,  preventing  a  boat  from 
passing  up  the  falls  with  its  oargo^  is  not  strictly  within  any  of  the  reaeonf 
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which  exeiue  »  oairier  for  the  failure  to  deliTor  gooda  within  a  reasonable 
time. 

But  proof  of  a  usage  long  established,  uniform  and  well  known,  to  the 
effect)  that  under  a  bill  of  lading  in  the  usual  form,  with  the  words  prm-' 
legt  of  resMppmff  inserted,  a  boat  Arom  below  bound  to  any  place  abore 
the  falls,  may  wait  there  for  a  rise  of  water  for  a  month  or  more,  without 
incurring  liability  for  not  deliTering  the  cargo,  in  a  reasonable  time,  10 
admissible. 

The  proof  in  this  case  is  conclusiTC  of  the  existence  of  such  usage ;  and 
therefore,  the  detention  of  the  boat  with  its  cargo,  for  thirty  days  or  up- 
wards, does  not  deprire  the  owner  of  a  right  to  recoTer  ftiU  freight  to  the 
place  of  consignment,  if  the  property  waa  deliTered  with  promptness,  aft«r 
the  first  rise  in  the  river. 

Messrs.  Lincoln^  Wamoch  ^  Smithy  for  Libellant, 
Messrs.  Coffin  ^  Oroeshecky  for  Respondents. 

OPnriON  OJf  THB  COURT  BT  JUDOB  LBAYITT. 

As  the  qnestions  in  these  cases  arise  on  nearly  the  same 
facts,  and  depend  on  the  same  principles,  they  will  be  consid- 
ered together.  They  are  suits  in  admiralty,  brought  by  the 
libellant  as  master,  for  the  owners  of  the  steamboat  Princess 
No.  3,  to  recover  freight  alleged  to  be  due  for  the  transporta- 
tion, in  the  first  named  case,  of  a  large  quantity  of  molasses. 
Mid  in  the  other,  of  sugar,  from  New  Orleans  to  Cincinnati. 

The  facts  necessary  to  be  noticed,  in  the  decision  of  the 
points  presented,  are,  that  on  the  19th  of  February,  1853, 
the  agents  of  the  said  Butler  &  Go.  shipped,  on  the  Princess 
No.  8,  at  New  Orleans,  four  hundred  barrels  of  molasses. 
Mid  the  agents  of  Keys,  Maltby  k  Co.,  at  the  same  time  and 
place,  shipped  on  said  boat,  one  hundred  and  eighty-nine 
hogsheads  of  sugar,  consigned  to  those  houses  respectively, 
»t  Cincinnati.  Bills  of  lading  were  signed  by  the  libellant, 
in  both  cases,  as  master,  in  the  usual  form,  undertaking  for 
the  delivery  of  said  property  to  the  consignees,  at  Cincinnati; 
the  dangers  of  the  navigation  and  of  fire  only  excepted,  at  a 
»te  of  compensation  stated  in  the  bills.  To  both  the  bills  of 
Wing  were  attached,  the  words,  ^^privUege  of  reshipping.** 
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Within  a  day  or  two  after  the  date  of  the  bills  of  lading 
the  boat  proceeded  ap  the  riveri  and  arrived  at  the  foot  of 
the  falls  of  the  Ohio  river,  without  accident  or  detention,  on 
the  5th  of  March.  It  is  admitted  by  the  answers  of  the 
respondents,  that  their  agents,  at  the  time  of  the  shipment 
were  apprised  of  the  fact  that,  from  the  size  of  the  steamboat, 
it  could  not  pass  through  the  locks  of  the  canal  around  tlie 
faUs,  and  consequently,  that  the  cargo  could  not  reach  its 
destination,  on  that  boat,  in  any  other  way  than  by  passing 
over  the  falls.  It  is  also  an  admitted  fact,  that  on  the  arriTil 
of  the  boat  at  the  falls,  the  river  had  fallen  so  low,  that  there 
was  not  depth  of  water  sufiScient  to  permit  its  passage  over 
them,  and  that  it  continued  in  that  stage  for  about  one  montL 
At  the  expiration  of  that  time,  there  was  a  swell  in  the  river, 
which  enabled  the  boat  to  proceed  up  ;  and,  on  the  10th  of 
April,  it  arrived  at  Cincinnati,  and  the  cargo  was  deliyered 
to  the  consignees. 

It  is  satisfactorily  proved,  that  the  time  usually  occupied 
in  making  the  trip  from  New  Orleans  to  Cincinnati,  in  favora- 
ble weather,  and  no  accident  occurring,  is  from  ten  to  twelTO 
days.  There  was  therefore  a  detention  of  the  boat,  at  the 
falls,  of  upwards  of  thirty  days.  It  is  clearly  established  by 
th^  evidence  in  thesA  cases,  that  during  the  period  of  the 
detention  of  the  boat,  there  was  a  decline  in  the  price  of 
molasses,  at  Cincinnati,  of  from  two  to  five  cents  the  gallon, 
and  in  sugar,  from  one-eighth  to  three-eighths  of  a  cent  in 
the  pound.  The  respondents  respectively  allege,  that  they 
are  entitled  to  a  set-off  against  the  claim  for  freight,  equal  to 
the  decline  in  the  market  value  of  the  articles  shipped,  occur- 
ring while  the  boat  was  delayed  at  the  falls.  And  this  is  die 
principal  question  arising  in  these  cases. 

The  respondents  insist,  that  the  libellant  failed  to  deliver 
the  property  shipped,  according  to  the  obligation  of  the  bills 
of  lading,  and  that  the  owners  of  the  boat  are  therefore  liable 
for  any  loss  sustained  by  reason  of  such  failure.    They  insist, 
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that  bj  the  terms  of  the  bills  of  lading,  the  carrier  was  bound 
to  deliyer  the  cargo,  with  all  practicable  diligence,  and  that 
if,  by  reason  of  low  water  at  the  falls,  the  boat  could  not  pass 
up,  he  was  bound  to  reship,  or  by  some  other  means  ensure 
the  prompt  deliyery  of  the  property  to  the  consignees. 

On  the  other  hand,  the  libellant  contends,  that  the  molasses 
and  sugar  were  shipped  by  the  agents  of  the  respondents,  with 
a  knowledge  that  the  falls  of  the  Ohio  might  present  an 
obstruction  to  the  upward  passage  of  the  boat,  and  that  his 
contract,  by  a  fair  construction  of  the  bills  of  lading,  was  to 
deliver  the  cargo,  with  reasonable  diligence,  in  contemplation 
of  sach  obstruction ;  and  that  proceeding  to  Cincinnati  with 
promptness  and  diligence,  as  soon  as  the  state  of  the  riyer 
would  permit,  and  safely  delivering  the  cargo  there,  was  a 
fall  discharge  of  his  contract  as  contained  in  the  bills  of  lading. 
The  libellant  also  insists,  that  the  words,  ^'  privilege  of  re* 
shipping,"  inserted  in  the  biUs  of  lading,  instead  of  creating 
an  obligation  to  reship  at  the  falls,  in  case  of  low  water,  are 
to  be  construed  as  a  privilege,  enuring  to  his  benefit,  and 
designed  to  secure  the  right,  should  the  interests  of  the  own- 
ers of  the  boat  require  it,  to  reship  the  cargo  at  the  falls,  or 
at  any  other  point. 

I  am  not  aware  of  any  judicial  decision,  settling  the  legal 
import  and  construction  of  these  words,  with  reference  to  a 
state  of  facts  similar  to  those  presented  in  these  cases.  The 
phrase  **privilege  of  reshipping"  is  one  in  common  use,  in  carry- 
ing on  the  conmierce  of  the  western  waters ;  and  questions 
have  been  of  frequent  occurrence,  in  suits  against  carriers  to 
recover  for  the  loss  of,  or  injury  to  property,  where  there 
has  been  a  reshipment  under  the  right  secured  by  these 
words  in  the  bill  of  landing.  But  I  know  of  none — ^nor  have 
any  been  referred  to-— determining  their  effect,  in  a  case  assert- 
ing a  loss,  from  a  failure  to  deliver  within  a  reasonable  tune. 
In  the  cases  referred  to,  involving  liability  for  loss  or  damage, 
it  is  well  settled,  that  the  privilege  of  re-shipping  in  a  bill  of 
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lading,  is  intended  for  the  benefit  of  the  earner,  but  does 
not  limit  hia  responsibility.  He  is  bonnd  for  l^e  safe  delireiy 
of  the  property  committed  to  him,  precisely  as  if  snch  words 
were  not  used  in  the  bill  of  lading.  The  stringency  with 
which  the  law  holds  him  to  this  liability  is  well  known,  and 
need  not  be  here  stated. 

That  it  is  a  part  of  the  obligation  assumed  by  a  carrier  of 
goods  for  hire,  to  deliver  them  within  a  reasonable  time^  is 
not  controvertible.  But  what  shall  constitute  a  reasonable 
time,  depends  on  the  peculiar  circumstances  of  the  case; 
Par9on8  an  Can.,  657;  Flanders  on  Shipping^  312.  And 
this  is  the  principle  which  must  govern,  in  giving  a  construc- 
tion to  these  bills  of  lading.  No  time  is  stated  in  them, 
within  which  the  carrier  obligated  himself  to  deliver  the  goods. 
If  such  a  stipulation  had  been  a  part  of  the  contract,  there 
would  have  been  a  liability  for  any  delay  beyond  that  time, 
unless  it  was  occasioned  by  the  act  of  God,  or  the  public 
enemy ;  or  was  owing  to  the  usual  perils  of  navigation  or 
fire,  which  are  expressly  excepted  in  the  bills  of  lading.  Is 
strictness,  the  subsidence  of  the  water  in  the  Ohio  river,  which 
prevented  the  boat  from  passing  over  the  falls,  was  not  a 
cause  of  delay,  which  within  any  of  these  principles  would 
excuse  the  carrier  from  the  obligation  imposed  by  law,  to 
deliver  the  property  within  a  reasonable  time.  It  was  prac- 
ticable to  have  delivered  the  cargo  at  Cincinnati,  by  draying 
the  molasses  and  sugar  around  the  falls,  and  reshipping  on 
other  boats.  But  this  would  have  been  attended  with  very 
considerable  expense  to  the  carrier,  and  some  loss  and  mjoiy 
to  the  cargo.  Was  the  carrier  bound  to  incur  this  expense, 
and  was  he  justified  in  detaining  the  property  at  the  falls, 
awaiting  a  rise  in  the  river  7 

Apart  from  all  extrinsic  facts,  there  would  seem  to  hare 
been  an  obligation  on  the  carrier  to  avail  himself  of  all  the 
means  within  his  power,  to  forward  the  sugar  and  molasaeB 
to  the  consignees,  in  the  fulfilment  of  his  undertaking,  accord- 
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ing  to  the  l^al  import  of  the  bills  of  lading,  to  deliver  them 
within  a  reasonable  time.  But  it  is  insisted,  that  the  uniform 
usage  among  those  connected  with  the  commerce  of  the  Ohio 
and  Mississippi  rivers,  either  as  shippers  or  carriers,  sanctions 
a  different  construction ;  and  that,  in  conformity  with  that 
usage,  the  libellant  in  these  cases  was  justified  in  waiting  at 
the  falls,  till  there  should  be  a  stage  of  water  that  would 
enable  the  boat  to  pass  up. 

That  evidence  of  duch  usage  is  admissible,  seems  clear  upon 
the  authorities  applicable  to  the  subject.  It  is  well  settled, 
that  a  written  contract  cannot  be  varied,  controlled,  or  con- 
tradicted by  parol  proof.  But  in  the  case  of  The  JteesidSj  8 
Sumner^  567,  Judge  Story  said,  '^  the  true  and  appropriate 
ofSce  of  a  usage  or  custom  is  to  interpret  the  otherwise  inde- 
terminate intentions  of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contracts,  arising  not  from  express  stipu- 
lations, but  from  mere  implications  or  presumptions,  and  acts 
of  a  doubted  or  equivocal  character.  It  may  also  be  admit- 
ted to  ascertain  the  true  meaning  of  a  particular  word,  or  of 
particular  words  in  a  i^iven  instrument,  when  the  word  or 
words  have  various  senses,''  etc. 

In  the  case  of  Wayne  v.  Steamboat  Pike,  16  Ohio  R.  421, 
it  was  held,  that  where  terms  used  in  a  bill  of  lading,  have 
by  usage  acquired  a  particular  signification,  the  parties  will 
be  presumed  to  have  used  them  in  that  sense ;  but  usage  will 
not  be  permitted  to  control  the  terms  used,  unless  it  is  estab- 
lished by  clear  and  satisfactory  proof;  other  decisions  to  the 
same  effect  have  been  made,  to  which  it  is  not  deemed  neces- 
sary specially  to  refer.  At  this  day,  there  can  be  no  doubt, 
that  proof  of  usage  is  admissible  in  explanation  of  the  inten- 
tion of  the  parties,  if  that  intention  is  doubtful  or  equivocaL 
And  when  clearly  proved,  it  will  be  regarded  as  in  the  con- 
templation of  the  parties,  at  the  time  the  instrument  was 
executed,  and  as  virtually  embodied  in  it.  In  the  lit  Vol.  of 
Parsons  on  Contracts,  p.  661,  it  is  said,  that  ^^  usage  so  long 
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established,  so  uniform,  and  so  well  known,  that  it  may  be 
supposed  the  parties  to  the  contract  knew  it,  and  referred  to 
it,  becomes,  as  it  were,  a  part  of  the  contract,  and  may  modify 
in  an  important  manner  the  rights  and  duties  of  the  parties." 

The  evidence  of  a  usage  fixing  the  meaning  and  construc- 
tion of  the  words,  privilege  of  reshippingy  fiiUy  meets  the 
requirement  of  these  authorities.    A  number  of  witnesses,  of 
high  standing  and  intelligence,  and  great  experience,  in  the 
commerce  and  business  of  the  West,  embracing  both  shippers 
and  carriers,  say,  that  this  phrase  has  been  known  to  them  for 
many  years ;  and  that  when  used  in  shipments  from  below,  to 
any  point  above  the  falls  of  the  Ohio,  it  is  intended  for  the 
benefit  of  the  carrier ;  leaving  it  to  his  choice  to  reship  or 
not,  as  he  may  deem  most  for  his  interest;  but  it  is  never 
understood  as  creating  an  obligation  to  reship.     These  wit- 
nesses say,  in  reference  to  the  obstruction  at  the  falls  of  the 
Ohio,  the  words  not  only  do  not  import  the  duty  of  reship- 
ping,  but  that  in  case  of  inability  to  pass  the  falls  from  low 
water,  the  carrier  incurs  no  liability  for  the  detention,  though 
it  should  be  for  an  entire  season.    And  several  of  the  wit- 
nesses testify,  that  in  all  cases  where  it  is  intended  to  impose 
the  obligation  to  reship,  the  words,  "  to  be  reshipped,"  are 
uniformly  used. 

The  proof  therefore  of  a  well  known  and  established 
usage,  in  the  particular  referred  to,  is  fall  and  satisfactory. 
It  results,  that  the  libellant  has  not  violated  his  contract  by 
detaining  his  cargo  at  the  falls  for  the  period  of  something 
more  than  thirty  days,  and  is  therefore  entitled  to  a  decree 
for  full  freight  to  Cincinnati,  according  to  the  rates  specified 
in  the  bills  of  lading,  with  interest  thereon  from  the  tune  it 
accrued. 
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A  patent  Ib  prima  facie  eTidenoe  of  the  right  of  the  patentee. 
The  thing  inTented  or  discoyered  muBt  be  bo  clearly  describedi  as  to 
enable  a  person  well  skilled  in  the  subject  matter  of  the  inyention  to  con* 
struct  or  make  it. 

In  a  matter  of  science,  no  indiyidnal  can  be  a  fit  expert^  who  does  not 
understand  the  science  inyolyed. 

And  a  jury  in  such  a  matter  will  giye  weight  to  the  witnesses  as  they 
may  be  competent  to  speak  on  the  subject. 

A  specification  in  regard  to  a  chemical  compound,  Is  not  addressed  to 
persons  who  are  ignorant  of  chemistry. 

A  specification  must  be  construed  according  to  the  true  import  of  the 
words  used,  rather  than  by  their  grammatical  arrangement 

In  a  case  of  a  prior  inyention,  a  patent  is  not  to  be  superseded  unless 
the  thing  patented  was  inyented  before  the  inyention  patented. 

Nothing  more  than  experiments  being  made  before  the  emanation  of  the 
patent,  although  such  experiments  resulted  in  the  inyention  or  discoyery 
sabsequeutly  patented,  the  first  patent  must  stand. 

A  cayeat  is  intended  to  giye  notice  of  an  inyention  or  discoyery,  and 
prerent  a  patent  from  being  granted  to  another  for  the  same  thing. 

Messrs.  Stanbery^  Coffin  ^  Newton,  for  plaintiff. 
Mr.  MaUhewSy  for  defendant. 

INSTKUCTION  OP  THE  COUET. 

This,  gentlemen  of  the  jury,  is  an  action  for  the  infringe- 
ment of  a  patent.  The  plaintiff,  who  is  the  patentee,  ^^  claims 
to  haye  invented  a  new  and  useful  mode  of  setting  mineral 
teeth  on  metallic  plates/'  and  he  describes  as  follows  the  com- 
position and  mode  of  application. 

^'  The  cement  may  be  formed  of  any  of  the  known  fluxes, 
combined  with  silez,  wedgewood  and  asbestos  intermixed  with 
gold  and  platinum  scraps,  which  form  a  metallic  union  with 
the  plate  upon  which  the  teeth  are  set.  The  compound  which 
I  prefer  is  composed  of  silex  2  oz.,  white  or  fluid  glass  2  oz., 
W&z  1  oz.,  wedgewood  If  oz.,  asbestos  2  drms.,  feldspar  2 
dnns.,  haolin  1  drm.    This  compound  should  be  intermixed 


804  OHIO. 

John  Allen  o.  William  M.  Hunter. 

or  underlaid  upon  the  plate,  with  gold  or  platinum  scr^n. 
The  gum  color  consists  of  feldspar  ^  oz.,  white  glass  1  ol, 
oxyd  of  gold  1^  grs. :  moisten  and  apply  with  a  brush." 

After  describing  how  the  application  is  to  be  made,  At 
patentee  says,  ^'I  claim  as  my  invention,  and  desire  to  secure 
by  letters  patent,  a  new  mode  of  setting  mineral  teeth  on 
metallic  plates  by  means  of  a  fusible  silidous  cement,  whidi 
forms  an  artificial  gum,  and  which  also  unites  single  teeth  to 
each  other,  and  to  the  plates  on  which  they  are  set/' 

^^  I  also  claim  to  be  the  inventor  of  said  cement  or  com- 
pound, a  full  and  exact  description  of  which  is  herein  given." 

<^  I  also  claim  the  combination  of  asbestos  with  plaster  of 
paris,  for  covering  the  teeth  and  plates  for  the  purpose  of 
sustaining  them  in  their  proper  position,  while  the  cement  is 
being  fused." 

A  caveat  was  entered  by  the  'plaintiff,  in  the  office  of 
the  commissioner  of  patents,  the  29th  of  April,  1851. 
This  notice  to  the  office  that  the  plaintiff  was  the  first 
inventor,  for  which  he  claimed  a  patent,  was  to  answer  a 
double  purpose.  First,  to  give  notice  of  his  claim  as  inven- 
tor, and  second,  to  prevent  a  patent  from  issuing  to  anoth^ 
for  the  same  thing. 

The  patent  issued  to  the  plaintiff  bears  date  the  23d  of 
December,  1851.  Under  the  law,  before  this  patent  could 
be  issued,  a  thorough  examination  of  the  claim  was  made  by 
examiners  of  the  patent  office,  who  were  appointed,  it  is  to 
be  presumed,  on  account  of  their  knowledge  and  experience 
in  matters  of  science,  mechanism,  chemistry  and  natural  [Ai- 
losophy,  which  enables  them  to  judge  of  the  feasibility  and 
utility  of  inventions  and  discoveries  made,  and  for  which  the 
inventors  or  discoverers  apply  for  a  patent.  A  claim  whidi 
has  thus  been  examined  and  sanctioned  by  the  granting  of  a 
patent,  gives  to  the  patentee  e^  prima  facie  right  to  the  in- 
vention or  discovery  claimed.    And  the  individual  who  di0- 
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putes  the  right,  mast  produce  evidence  to  counterbalance  the 
legal  presumption  of  right  in  the  plaintiff  from  his  patent. 

On  the  subject  of  patents,  -we  are  govemed  by  the  law, 
and  not  by  our  own  notions  of  policy.  Some  individuals  who 
prefer  their  own  theories  to  the  practical  results  of  society, 
which  have  been  established  and  sanctioned  by  the  wisdom  of 
ages,  hold  that  there  can  be  no  property  in  a  discovery  or  an 
invention.  And  these  notions  may  have  an  influence  on  their 
judgment,  -when  they  are  called  to  act  on  the  subject  of  pa- 
tents. Such  an  influence  should  be  regarded  as  unjust  and 
against  law.  You  are  sworn,  gentlemen,  to  act  on  the  sub- 
ject before  you  according  to  the  law  and  the  evidence. 

The  defenses  made  to  the  right  claimed  by  the  plaintiff 
are: 

1.  That  the  patent  is  void  upon  its  face,  for  want  of  cer- 
tainty in  its  specifications. 

The  law  requires  "  every  inventor  to  swear  that  he  does 
Terily  believe  that  he  is  the  true  inventor,  or  discoverer  of 
the  art,  machine,  or  improvement  for  which  he  solicits  a 
patent ;  and  he  shall  deliver  a  written  description  of  his  inven- 
tion, and  of  the  manner  of  using  or  process  of  compounding 
the  same,  in  such  full,  clear  and  exact  terms  as  to  distinguish 
the  same  from  all  other  things  before  known,  and  to  enable 
any  person  skilled  in  the  art  or  science  of  which  it  is  a  branchy 
or  with  which  it  is  most  nearly  connected,  to  make,  compound 
and  use  the  same." 

In  requiring  this  particularity,  the  law  has  two  objects  in 
^ew.  1.  That  the  invention  or  discovery  claimed  may  be 
clearly  distinguished  from  all  other  inventions  or  discoveries. 
2.  That  when  the  patent  shall  expire  and  the  invention  or 
discovery  shall  become  public  property,  any  one  skilled  in  the 
art  or  science  may  construct  or  compound  it. 

Patentees  are  not  monopolists. 

This  objection  is  often  made,  and  it  has  its  effect  on  society. 
The  imputation  is  unjust  and  impolitic.  A  monopolist  is  one 
20a 
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who,  by  the  exercise  of  the  sovereign  power,  takes  from  die 
public  that  which  belongs  to  it,  and  gives  to  the  grantee  and 
his  assigns  an  exclnsive  nse.  On  this  gravid  monopolies  are 
justly  odious.  It  enables  a  favored  individual  to  tax  the  com- 
munity for  his  exclusive  benefit,  for  the  use  of  that  to  which 
every  other  person  in  the  community,  abstractly,  has  an 
equal  right  with  himself. 

Under  the  patent  law  this  can  never  be  done.  No  exclu- 
sive right  can  be  granted  for  any  thing  which  the  patentee 
has  not  invented  or  discovered.  If  he  claim  any  thing 
which  was  before  known,  his  patent  is  void.  So  that  the  law 
repudiates  a  monopoly.  The  right  of  the  patentee  entirely 
rests  on  his  invention  or  discovery  of  that  which  is  useful,  and 
which  was  not  known  before.  And  the  law  gives  him  the 
exclusive  use  of  the  thing  invented  or  discovered,  for  a  few 
years,  as  a  compensation  for  ^'  his  ingenuity,  labor  and  ex- 
pense in  producing  it."'  This,  then,  in  no  sense,  partakes  of 
the  character  of  monopoly. 

Inventors  are  often  great  benefactors.     And  how  ill  are 
they  generally  rewarded !  If  the  invention  or  discovery  be  of 
great  value,  a  system  of  piracy  is  commenced,  not  so  much 
to  injure  the  patentee,  as  to  benefit  the  actors.     And  it  can- 
not be  denied  that  this  course  of  action  is  made  popular  in 
the  community,  by  the  charge  of  monopoly  against  the  pa- 
tentee, and  his  realization  of  large  profits.     His  expenses 
are  not  considered,  the  benefit  he  has  conferred  on  society, 
nor  the  shortness  of  seven  or  fourteen  years,  to  which  his  ex- 
clusive right  is  limited.     For  the  maintenance  of  his  right, 
he  is  subjected  to  legal  controversies,  which,  not  unfrequendy, 
involve  him  in  an  expenditure  beyond  the  amount  of  his  pro- 
fits.    Inventors  and  discoverers  are  proverbially  poor.    It  is 
said  that  the  man,  by  the  operations  of  whose  genius  the 
streets  of  the  City  of  London  were  first  lighted,  was  a  wan- 
derer and  a  beggar  in  those  streets.    The  gas  company  who 
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were  made  rich  by  his  inyention,  eventually  made  some  pro- 
Tision  for  him. 

What  have  inyelKors  done  for  our  country?  The  applica- 
tion of  steam  to  the  propnlsion  of  yessels  upon  the  water, 
and  carriages  upon  the  land,  have  adranced  our  country  a 
century  in  commercial  intercourse,  in  civilization  and  in 
every  thing  which  constitutes  a  great  nation.  And  look  at 
the  numberless  labor-saving  machines,  the  cotton  gin,  the 
planing  machine,  the  reaping  machine,  and  many  other  ma- 
chines and  inventions,  which  by  the  force  of  machinery  ac- 
complish wonderful  results. 

It  then  appears  that  patentees,  so  far  from  being  monopo- 
lists hanging  as  dead  weights  upon  the  community,  are  the 
benefactors  of  their  country. 

By  the  law  an  extension  of  a  patent  can  be  given,  only 
where  it  is  made  clearly  to  appear,  that  by  the  profits  from 
the  term  of  the  grant  the  patentee  has  not  been  remunerated 
for  his  ingenuity,  labor  and  expense,  in  bringing  his  invention 
into  operation. 

In  this  case  the  patentee  says,  that  the  cement  may  be 
formed  of  any  of  the  known  fluxes;  and  it  is  argued,  that  as 
this  includes  all  fluxes,  '^if  there  be  any  which  cannot  be  so 
used,  the  patent  is  void." 

The  words  of  the  specifications  are  to  be  taken  together, 
and  they  are  to  be  so  construed  as  to  give  efiect  to  the 
meaning  and  intention  of  the  person  using  them.  Words  are 
not  to  be  distorted  from  their  meaning  so  as  to  efiect  what 
may  be  supposed  to  have  been  the  intention  of  the  person 
using  them.  But  they  are  to  have  a  reasonable  construction, 
as  connected  with  the  sentence  in  which  they  are  used. 

The  words,  known  fiuxes,  belong  to  chemistry,  and  none 
but  those  who  understand  the  science  of  chemistry  should 
have  weight  as  experts  on  this  subject.  A  dentist  who 
extracts  and  fills  teeth,  or  who  sets  teeth,  may  be  expert  in 
what  he  professes,  and  yet  be  ignorant  of  chemistry.    This 
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has  been  verified  in  the  present  case.  As  the  inyention  is 
claimed  to  be  a  new  and  useful  mode  of  setting  teeth,  &c.,  it 
seems  to  be  supposed  that  dentists  are  pspper  experts  to  de- 
fine the  meaning  of  chemical  terms.  But  if  they  haye  not  a 
csientific  knowledge  of  chemistry,  they  are  not  experts  in  the 
application  of  chemical  terms. 

The  law  says  the  description  shall  be  such  as  to  enable  any 
person  skilled  in  the  art  or  science,  of  which  it  is  a  branch, 
or  with  which  it  is  most  nearly  connected,  to  make,  compose, 
and  use  the  same.  K  the  person  called  be  not  skilled  in 
chemistry,  he  cannot  be  considered  as  an  expert  in  regard  to 
chemical  affinities.  A  mechanic  may  as  well  be  called  as  an 
expert  on  this  subject,  as  a  practical  dentist,  who  has  no 
knowledge  of  chemistry.  The  same  may  be  said  in  regard 
to  the  term  borax.  The  making  up  of  the  compound  or  the 
manufacture  of  teeth  is  not  necessarily  connected  with 
dentistry. 

The  specifications  must  be  so  full  and  clear  as  to  enable  a 
competent  person  to  make  the  compound  without  experiment 
And  the  enquiry  for  the  jury  is,  has  this  been  done  in  the 
plaintifTs  patent.  In  passing  upon  this  point,  the  jury  will  be 
governed  in  matters  of  science  by  the  opinion  of  experts. 

Doctor  Clark,  of  New  Orleans,  has  practiced  dentistiy 
fourteen  years,  and  now  has  the  largest  practice  in  that  city. 
He  has  received  his  composition  for  setting  teeth  from  Doctor 
Allen.   He  says  he  could  make  the  compound  from  the  patent 
Doctor  Samuel  Hazlett,  of  New  York,  says  he  could  make 
the   compound   and    the  teeth    from  the  patent.     Doctor 
Stockton  says,  a  dentist  properly  informed  would  be  at  no 
loss  to  make  the  compound  from  the  formula  of  Doctor  Allen. 
Doctor  Barlow    says,   that    Doctor  Allen's    plan  requires 
mechanical  skill.    He  has  made  the  compound  and  set  the 
teeth  under  Doctor  Allen's  direction.   Doctor  Chapman  says, 
from  Doctor  Allen's  formula  he  constructed  the  work.    And 
Doctor  Eingsly,  who  is  a  dentist,  says,  a  manufacturer  of 


April  term,  isss.  809 


John  Allen  «.  William  M.  Hunter. 


teeth  would  know  borax  cannot  be  used  in  a  crude  state,  but 
must  be  fritted  before  used  under  Doctor  Allen's  plan.  Doc- 
tor Wardle  manufactures  teeth,  and  he  put  up  the  work  bj 
Doctor  Allen's  plan ;  and  he  thinks  that  a  man  of  ordinary 
skill  could  make  the  gum  from  the  directions  giyen.  Profes- 
sor Silliman  says,  borax  is  usuallj  prepared,  which  is  done 
easily. 

Seyeral  witnesses  in  behalf  of  the  defendant  were  examined. 
Doctor  White,  a  manufacturer  of  teeth,  says,  without  the 
knowledge  he  now  has,  he  would  have  been  at  a  loss  how 
borax  was  to  be  used  according  to  Doctor  Allen's  formula. 
Doctor  Semple,  dentist,  purchased  a  right  of  Doctor  Allen, 
with  special  instructions  how  to  use  the  compound.  Doctor 
Rochart  made  an  experiment  on  Doctor  Allen's  formula,  put 
the  teeth  in  eleven  times  in  all.  Doctor  Babcock  made  the 
experiment  on  Doctor  Allen's  formula,  but  could  not  make 
the  compound,  and  he  considers  the  recepe  of  no  practical 
utility.  Doctor  Porter  says,  the  formula  of  Doctor  Allen  is 
not  practicable.  Doctor  Smith  tried  the  formula  of  Doctor 
Allen,  and  found  it  impracticable. 

Doctor  How  purchased  a  right  of  Doctor  Allen,  but  could 
not  set  the  teeth,  to  do  well,  without  back  plates.  Doctor 
Doughty  tried  Doctor  Allen's  formula  without  success,  on  a 
gold  plate  or  silver.  Doctor  Talbert  tried  Doctor  Allen's 
formula  without  success.  Doctor  Maine  says,  from  Doctor 
Allen's  specification  he  would  have  used,  in  making  the  gum, 
the  borax  of  commerce.  And  Doctor  Hays  says,  that  from 
the  specifications  to  Doctor  Allen's  patent  he  could  not  make 
the  compound  of  Doctor  Allen. 

This  is  substantially  the  evidence  in  regard  to  the  specifica- 
tions of  the  plaintiff.  Whether  they  are  suflicient  is  a  mixed 
question  of  law  and  fact.  The  opinions  of  the  experts  who 
have  been  examined,  are  in  conflict ;  and  so  far  as  my  per- 
sonal knowledge  goes,  this  has  been  uniformly  the  case 
where  experts  have  been  examined.   This  may  show,  however 
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honestl  J  witneBses  called  by  the  respective  partieB  may  sweir, 
that  slight  circumstances,  imperceptibly  or  otherwise,  influ- 
ence the  opinions  of  men,  even  in  matters  of  sdence.  The 
fact  to  be  established  by  the  plaintiff  waa,  whether  his  oom- 
ponnd  and  the  setting  of  teeth  were  so  described,  as  to  enable 
a  person  of  competent  knowledge,  to  make  the  compoimd  and 
set  the  teeth. 

In  regard  to  the  componnd,  no  one  can  be  competent  to 
testify  as  to  it,  who  is  not  acquainted  with  chemistry.  He 
must  know  something  of  the  affinities  of  the  constitaent  parts 
of  the  componnd,  and  of  its  strength  and  durability.  A  mere 
mechanical  dentist  is  no  more  competent  to  judge  of  this 
matter  than  the  ordinary  mechanic  whose  skill  consists  in 
applying  the  materials  made  ready  to  his  hands,  for  the 
structure  of  a  machine,  without  knowing  by  what  proceas 
these  materials  were  formed. 

It  is,  therefore,  gentlemen,  your  duty,  in  considering  the 
testimony,  to  give  weight  to  it  in  proportion  to  the  compe- 
tency of  the  witnesses  to  judge  of  the  matters  sworn  to.  Ln 
this  view,  no  one  may  be  supposed  to  have  misrepresented  the 
facts,  speaking  from  the  lights  of  his  own  knowledge;  and 
yet,  the  statement  of  one  witness  who  has  a  thorough  knowl- 
edge of  chemistry,  and  speaking  on  thai  subject,  should  be 
relied  on  more  than  the  statement  of  any  number  of  witnesses, 
who  speak  without  the  requisite  knowledge. 

Some  of  the  witnesses  say,  that  in  making  the  compoimd 
by  the  formula  of  Doctor  AlleTi,  they  would  use  borax  in  its 
crude  state,  or  what  is  called  the  borax  of  commerce.  The 
most,  if  not  all  of  these  witnesses  do  not  profess  to  hare  a 
knowledge  of  chemistry ;  while  other  witnesses  say,  who  are 
acquainted  with  the  science,  they  would  know  that  borax  was 
not  referred  to  by  Dotor  Allen  in  its  crude  state.  And  these 
are  the  men  who  can  be  confided  in  as  experts,  and  to  whom, 
under  the  patent  law,  the  specifications  are  addressed.  The 
description  must  be  such,  the  law  says,  as  ^^to  enable  any  per- 
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Bon  skilled  in  the  art  or  science  of  which  it  is  a  branch,  or 
with  which  it  is  most  nearly  connected,  to  make,  compoondi 
and  use  the  same." 

The  objection  that,  as  all  the  fluxes  are  claimed  in  making 
the  compound,  if  any  one  can  be  found  which  cannot  be  used 
for  that  purpose,  the  patent  is  void,  cannot  be  sustained. 

The  word  flux  is  derived  from  the  latin  word^u^,  to  flow, 
and  is  applied  in  chemistry  to  substances  which  are  in  them- 
selves very  fusible,  or  which  promote  the  fusion  of  other 
bodies.  Any  substance  or  mixture  used  to  promote  the  fusion 
of  metals  or  minerals,  as  alkalies,  borax,  tartar,  or  other 
saline  matter,  are  called  fluxes.  Now,  in  the  first  place,  it  is 
not  shown  that  there  is  any  one  flux  which  may  not  be  used 
to  make  the  cc^pound ;  and  if  this  were  made  to  appear,  it 
could  not  affect  the  validity  of  the  patent,  as  the  reference  to 
fluxes  was  general,  and  should  be  held  to  include  those  which 
are  b  general  use,  and  which  will  overcome,  by  their  chemi- 
cal attractions,  the  opposing  powers  of  the  other  ingredients 
of  the  compound.  This,  all  chemists  would  understand,  and 
to  such  persons  is  the  description  addressed. 

Formerly,  a  strict  construction  was  given  in  this  country 
and  in  England  to  the  claims  of  a  patentee,  but  a  more 
liberal  and  favorable  view  is  now  taken  of  his  daim.  He 
must  describe  it  within  the  law;  but  Courts  do  not  go  beyond 
the  law  for  technical  objections  to  defeat  it. 

The  next  question  for  your  consideration,  gentlemen  of  the 

jury,  is  whether  defendant  has  infringed  the  plaintifi^s  patent. 

An  infringement  consists  in  constructing  a  machine,  or 

xnaUng  a  compound,  substantially  in  the  same  mode  as  that 

for  which  a  patent  has  been  obtained. 

Certain  publications  which  have  been  made  in  the  ^'  Dental 
Recorder,"  in  New  York,  and  the  "Dental  Register,"  in  this 
city,  which  show  the  formulas,  the  plaintiff  alleges,  are  claimed 
by  the  defendant,  and  which  are  similar  to  those  claimed  in 
the  patent. 
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Doctor  Slack,  one  of  the  oldest  and  most  experienced 
chemists  in  this  conntry  sajs,  that  the  formula  of  defendant 
is  in  substance  the  same  as  that  claimed  bj  the  pliuntiff.  And 
he  strongly  illustrates  his  opinion  by  saying  "  they  are  as 
much  so  as  two  and  two  make  four,  or  that  tiiree  and  one 
make  four.'' 

Doctor  Locke,  Jr.,  who  is  a  professed  chemist,  and  who 
analyzed  the  formulas  of  Doctors  Allen  and  Hunter,  says 
there  is  no  substantial  difference.  Other  witnesses  called  by 
the  plaintiff,  corroborate  the  statement,  that  the  two  formulas 
are  substantially  the  same. 

But  on  the  part  of  the  defendant  seyeral  witnesses  have 
been  examined,  who  give  their  opinion  that  the  fonnulas  are 
different.  This  with  most  of  them  is  supposed  to  consist  in 
the  mode  of  combining  the  ingredients,  that  the  finer  parti- 
cles of  the  pulverized  ingredients  were  separated  by  a  sieve, 
by  the  defendant,  which  left  the  larger  particles  granulated, 
which  on  being  fused  make  a  stronger  gum. 

It  will  be  for  you,  gentlemen,  to  determine  the  fact  of  in- 
fringement, from  this  conflict  of  testimony.  I  have  only  to 
refer  you  to  the  rule  before  stated,  of  giving  weight  to  such 
witnesses  as  were  best  qualified  to  judge  of  the  matter  about 
which  they  have  testified.  A  further  remark  on  this  point  is 
not  only  justified,  but  called  for  by  the  justice  of  the  esse. 
That  one  of  the  two  chemists  who  have  sworn  that  the  for- 
mulas were  in  substance  the  same,  has  analyzed  the  ingredi- 
ents of  both,  and  he  finds  them  substantially  the  same.  His 
testimony  then  is  given,  not  as  matter  of  opinion,  but  as  a 
fact  clearly  demonstrated.  This  is  the  only  mode  by  which 
the  human  judgment  can  rest  upon  absolute  certainty.  There 
are  but  few  questions  which  may  be  decided  by  the  power  of 
analysis,  chemically  or  mathematically.  But  where  this  is 
done  satisfactorily,  truth  is  attained. 

An  unsubstantial  or  colorable  alteration  in  a  machine  or  s 
compound,  does  not  protect  an  individual  from  the  charaete^ 
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and  consequence  of  an  infringer.  Where  the  machine  Ib  con- 
Btmcted,  or  the  compound  formed,  on  the  same  principle, 
howeyer  Taried  in  form,  there  is  an  infringement.  In  a 
machine  where  the  same  powers  are  employed,  with  only 
formal  alterations  as  to  the  size  or  position  of  the  machinery, 
to  produce  a  certain  result,  the  principle  of  the  machine 
remains  the  same.  And  so  of  a  compound,  where  the  ingre- 
dients are  the  same,  and  the  change  is  merely  in  the  mode  of 
combining  them.  Or  where  there  is  a  substitute  of  one 
ingredient,  having  the  same  qualities  and  producing  the  same 
result,  being  within  the  scope  of  the  claim. 

The  next  point  for  your  consideration  will  be,  whether  the 
discovery  was  useful. 

Of  this  there  can  be  no  doubt,  if  the  claim  of  the  plaintiff 
fihall  be  sustained. 

Doctor  Jobson,  of  London,  England,  considers  the  improve- 
ment the  greatest  in  dentistry  of  the  present  age.  He  is 
corroborated  by  many  other  witnesses  who  speak  from  experi- 
ence. It  is  unnecessary  to  advert  to  the  testimony  on  this 
point,  as  there  is  no  conflict  in  it.  Every  invention  or  dis- 
covery must  be  useful,  to  entitle  the  party  to  a  patent. 

Whether  the  plaintiff  was  the  first  and  original  inventor  of 
what  he  claims,  is  the  subject  of  your  next  enquiry. 

To  sustain  his  patent,  the  plaintiff  must  show  that  he  was 
the  first  and  original  inventor  or  discoverer.  That  he  was 
neither,  is  strongly  urged  in  the  defense. 

It  is  contended  that  a  work  published  by  Doctor  Fitch,  of 
New  York,  on  dental  surgery,  which  was  a  translation  from  a 
French  work  by  Delabarre,  was  substantially  the  same  as  the 
plMutiTs.  If  this  be  so,  it  bars  the  plaintiff's  right.  So 
cautiously  does  the  law  guard  the  public  rights,  that  if  the 
thing  invented  or  discovered  has  been  described  in  any 
foreign  publication,  it  is  declared  to  be  fatal  to  the  patentee. 
This  provision  goes  upon  the  presumption,  if  such  foreign 
publication  has  been  made,  the  patentee  may  have  acquired 
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a  knowledge  of  it.  And  this  presomption  is  not  rebutted  by 
proving,  as  far  as  a  negative  can  be  proved,  that  the  inrentor 
had  no  knowledge  of  it.  The  publication  may  be  proved,  as 
to  its  contents,  and  the  fact  of  publication  by  the  prodaction 
of  the  book,  or  by  parol  testimony. 

Doctor  Clark,  of  New  Orleans,  says  that  Delabarre's  for- 
mula was  somewhat  like  that  of  the  plaintifi*s,  but  that  it  was 
different,  and  was  impracticable,  and  has  been  long  since 
abandoned.  Doctor  Fitch,  the  translator,  says  Delabacre*8 
system  was  never  brought  into  practical  use. 

Doctor  Jobson,  evidently  eminent  in  his  profession,  was  per- 
sonally and  intimately  acquainted  with  Ddbibarre,  in  Paris. 
And  while  in  France,  the  Doctor  became  a^uainted  with  the 
most  eminent  dentists  in  Paris,  and  he  says  that  they  all  con- 
sidered the  plan  of  Delabarre  as  a  failure,  and  that  it  had 
been  abandoned  by  him ;  but  although  abandoned,  yet  if  he 
published  substantially  the  formula  of  the  plaintiff,  it  is  fiUal 
to  his  right. 

Several  other  witnesses  speak  of  Delabarre's  formula,  as 
having  been  abandoned  in  this  country. 

On  the  part  of  the  defendant,  a  set  of  teeth  was  given  in 
evidence  to  the  jury  said  to  have  been  made  on  Delabarre's 
plan,  and  which  were  worn  by  the  fiunous  Aaron  Burr.  The 
teeth  in  this  specimen  were  very  irregular,  some  inclining  one 
way  and  some  another,  so  as  to  form  no  continuous  and  even 
circle.  Doctor  Jobson,  on  examining  it,  said,  the  teeth  may 
have  been  set  on  Delabarre's  plan,  as  their  irregularity  was 
the  defect  in  his  system. 

Several  of  the  witnesses  called  by  the  defendant,  con- 
sidered the  plan  of  Delabarre  as  similar,  or  very  much  like  die 
plaintiff's. 

To  defeat  the  plaintiff's  patent  on  this  ground,  Delabarre's 
plan  must  be  shown  to  be  substantially  the  same  as  Doctor 
Allen's. 

It  is  further  alleged  that  Steamer  communicated  to  the 
plaintiff  his  alleged  discovery.    If  this  be  true,  the  plaintiff*s 
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right  oatmot  be  supported,  as  he  could  not,  if  the  supposition 
be  true,  be  the  original  inventor  or  discoverer. 

Steamer  states  that  he  was  employed  by  the  plaintiff,  and 
sold  to  him,  in  1851,  a  formula  for  an  enamel ;  and  also,  that 
he  prepared  in  Allen's  laboratory  the  gum  used  by  him, 
for  which  he  agreed  to  pay  thirty  dollars.  This  witness  seems 
to  have  been  a  worker  in  metals.  It  is  proved,  however,  that 
he  took  back  the  facts  stated,  in  a  publication  under  his  sig- 
nature. The  equivocations  and  inconsistencies  of  the  witness, 
do  not  recommend  his  statements  to  the  confidence  of  the 
jury. 

Mr.  Thonin,  who  is  a  manufacturer  of  porcelain  teeth, 
says,  tiiat  Doctor  Allen  proposed  to  pay  witness  what  Stea- 
mer owed  him,  if  he  would  procure  Steamer's  signature  to  a 
certain  paper.  At  the  same  time  Doctor  Allen  observed  that 
he  had  paid  Steamer  a  hundred  dollars  for  his  services.  It 
does  not  appear,  however,  what  the  paper  was,  which  Doctor 
Allen  was  anxious  Steamer  should  sign. 

Doctor  Darling  is  a  dentist,  and  he  says  that  Doctor  Allen 
called  on  him,  and  advised  him  not  to  purchase  a  formula  for 
Betting  teeth  from  Steamer,  as  the  Doctor  alleged  Steamer 
procured  it  from  his  laboratory,  and  he  threatened  to  sue 
Steamer.  ' 

Elias  Wildman,  who  has  been  a  dentist  since  18S6,  he  con- 
siders the  formula  of  Delabarre  sufficient,  and  that  it  is  sub- 
stantially the  same  as  Doctor  Allen's. 

Doctor  Lane  says,  that  in  1845  he  became  acquainted  with 
a  continuous  gum  for  setting  teeth,  as  practiced  by  Doctor 
Dodge  of  Kew  York,  who  not  long  afterwards  died,  and  no 
farther  account  of  his  plan  has  been  given. 

These  facts,  disconnected  and  certainly  not  very  satisfac- 
tory from  their  nature  or  the  manner  of  relating  them  by  the 
witnesses,  are  left  with  the  jury,  with  the  remark  that  the 
plaintiff's  patent  ought  not  to  be  avoided  in  this  particular, 
except  on  clear  and  undoubted  evidence. 
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But  the  defendant  claims  to  have  discoYcred  the 
thing  as  contained  in  the  formula  of  the  plaintiflF,  before  ke 
made  the  discovery.  K  this  be  so,  the  plaintiff  cannot  re- 
coyer. 

Mr.  Aldrich  states  that  Doctor  Alien,  in  the  fall  of  1847, 
made  an  upper  set  of  teeth  with  the  gum,  for  his  wife.  Wit- 
ness is  the  brother-in-law  of  Doctor  Allen,  who,  to  tbe 
knowledge  of  the  witness,  has  been  engaged,  for  sererd 
years  in  making  experiments  on  the  subject  of  setting  teetL 

Mrs.  Aldrich  says  she  wore  the  set  of  teeth  first  made  bj 
Doctor  Allen,  four  or  five  years.  Then  a  full  set  were  made, 
which  she  now  wears  alternately  with  another  set. 

Doctor  Wickersham  knows,  that  in  April,  1847,  Doctor 
Allen  was  experimenting  to  find  how  to  set  teeth  by  a  con- 
tinuous gum  on  a  platina  plate. 

Doctor  Curtis  states,  that  Doctor  Allen  made  for  him  a  fan 
set  of  teeth  in  1849,  having  the  continuous  gum.  These 
lasted  until  1853,  when  a  new  set  was  made,  which  the  wit- 
ness now  wears.  He  thinks,  in  1843  Doctor  Allen  informed 
him  that  he  was  experimenting  to  fasten  teeth  on  a  plate. 
The  last  set  of  teeth  made  for  the  witness  had  a  back  plate. 
This  was  done  at  his  own  request. 

Doctor  Ward.  Ten  years  ago  Doctor  Allen  was  working 
night  and  day,  to  make  an  improvement  in  setting  teeth. 

Doctor  Bacharjin,  is  a  manufacturer  of  teeth,  and  he  says 
that  Doctor  Allen  was  experimenting  to  set  teeth  by  a  con- 
tinuous gum  on  a  plate,  in  1843.  The  witness  saw  a  speci- 
men similar  to  what  is  called  for  in  his  patent. 

Doctor  Taylor,  was  at  the  convention  in  Louisville  in  Sep- 
tember, 1851.  Several  specimens  of  Doctor  Allen's  work 
were  presented  to  the  convention. 

In  April,  1851,  a  paper  was  published  in  Cincinnati,  in 
which  the  editor  speaks  of  the  improvement  of  Doctor  Allen, 
which  will  supersede  block  work.  In  July,  .1851,  Doctor 
Allen  showed  witness  a  specimen  somewhat  improved  from 
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the  one  he  had  before  seen,  and  of  which  he  spoke  in  tenns 
of  high  approbation  in  the  dental  paper  of  which  the  witness 
was  editor.  He  says  that  Doctor  Allen,  some  two  years  be- 
fore his  patent,  exhibited  to  him  a  specimen  of  work  similar 
to  the  one  described  in  his  patent.  He  saw  Doctor  Hunter's 
improTement,  which  he  supposed  was  block  work,  in  April, 
1852.  The  work  of  Hunter  is  like  that  of  Allen's  in  many 
respects.  He  says  Hunter's  work  was  block  W(}rk,  up  to 
1851,  and  he  supposed  Hunter's  work  was  intended  to  be  an 
improvement  on  block  work.  He  thinks,  in  principle  the  im- 
proTement  of  Hunter,  as  claimed,  and  Allen's,  are  the  same ; 
Hunter's  mode  of  fastening  is  different  from  Allen's. 

The  report  of  the  Convention  of  Physicians  at  Louisville, 
in  the  fall  of  1851,  spoke  in  high  terms  of  the  improvement 
of  Doctor  Allen,  and  the  convention  voted  him  a  gold  medal. 

Hugh  McCullum  says,  two  or  three  years  after  1841,  Doc- 
tor Allen  said  be  was  making  improvements  to  fasten  teeth 
on  a  plate  with  a  continuous  gum,  but  that  he  had  not  yet 
perfected  his  improvement. 

Professor  Wood  states  that  in  the  College  Session  of  1851- 
2,  Doctor  Allen  made  a  specimen  in  which  the  teeth  were 
fastened  to  the  plate  by  a  continuous  gum.  Several  unavail- 
ing efforts  were  made  to  break  the  teeth  from  the  gum;  at 
length  one  of  the  teeth  was  broken. 

Mr.  Colbum,  dentist,  says,  that  Doctor  Allen's  method  of 
Betting  teeth  is  the  best,  and  that  the  old  plan  has  been 
abandoned.     The  platina  plate  is  used. 

Peter  Van  Emmon,  dentist,  was  eleven  years  in  company 
with  Doctor  Allen,  and  he  says  the  improvement  of  Allen 
has  superseded  the  other  modes  of  setting  teeth.  Betweeu 
five  and  six  years  ago,  he  saw  the  first  specimen.  A  dentist 
accustomed  to  block  work  could  make  the  work  of  Doctor  Al- 
len, and  would  know  how  to  use  borax. 

Doctor  Putnam  is  a  dentist,  has  manufactured  teeth,  made 
flaxes,  &c.,  and  practiced  under  Doctor  Allen. 

Doctor  Robinson,  of  London,  England,  has  been  a  dentist 
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twenty-three  years,  and  he  considers  Doctor  Allen's  plan  as 
new  and  nsefiiL  Doctors  Stockton,  Chapman,  Barlow,  Ehig- 
by,  Harlet,  Wilson,  Halman,  Shope  and  Smith,  all  speak  of 
Doctor  Allen's  plan  as  the  best,  &c. 

Mrs.  Bartlett,  lives  in  Covington.  In  1846  or  7,  Doctor 
Allen  made  for  her  a  temporary  set  of  teeth,  then  a  set  iriih 
springs,  at  her  request,  with  a  gum  like  the  set  she  now 
wears,  which  was  within  five  months  of  the  time  her  teetJi  were 
taken  ont. 

C.  E.  Allen,  is  not  the  inventor;  he  heardSteamer  say  dial 
he  regretted  injustice  had  been  done  to  Doctor  Allen  through 
his  instrumentality. 

G.  Buchart  regrets  that  Doctor  Allen  was  unjustly  dealt 
with. 

Mr.  Monter,  dentist,  was  employed  by  Doctor  Allen  in 
1852.  Was  acquainted  with  Steamer,  who  had  no  knowledge 
of  dentistry. 

Doctor  Darling  says.  Steamer's  enamel  was  of  no  value 
for  dental  purposes.  Has  been  working  on  Doctor  Allen's 
plan  three  years  and  finds  it  good. 

Dr.  Irwin.    Allen's  plan  is  new  and  very  useful. 

Doctor  Miller,  has  treated  between  two  and  three  hundred 
cases  on  Doctor  Allen's  plan,  which  is  best ;  thinks  Hunter's 
plan  would  be  better  for  block  work. 

Doctor  Wardle,  says  he  is  a  manufacturer  of  mineral  teeth. 
He  makes  the  compound  from  Doctor  Allen's  formula;  thinks 
a  man  of  ordinary  skill  could  make  the  gum  by  the  formula. 

Defendant' %  evidence  m  to  his  priority  of  invention  or  dih 
covery. 

Mrs.  Guilford.  In  January,  1851,  Doctor  Hunter  made 
her  a  set  of  teeth  which  she  has  worn  ever  since,  and  on 
which  the  continuous  gum  was  used.  In  1848  he  made  a  set 
for  her,  somewhat  different.  Her  present  teeth  are  better 
than  the  natural  teeth. 

Doctor  King,  in  November,  1850,  saw  a  specimen  of  upper 
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teeth  which  Doctor  Hunter  said  he  had  prepared  for  the 
World's  Fair. 

Mr.  Toland,  Doctor  Hunter  frequently  purchased  teeth  of 
him.  In  the  fall  of  1850,  he  showed  the  Mritness  specimens 
which  he  intended  to  send  to  the  World's  Fair.  This  was 
three  months  before  the  fair.  The  witness  saw  the  teeth  af- 
ter they  were  returned  from  the  fair. 

Mr.  Jones,  says,  prior  to  1848,  in  1846  or  7,  Hunter  stated 
to  him  his  object  was  to  set  teeth  on  a  plate  by  a  continuous 
gum.  In  the  fall  of  1850  he  saw  the  experiments,  now  ex- 
hibited, three  or  four  months  before  the  World's  Fair. 

Doctor  Crane,  has  known  Doctor  Hunter  for  twelve  years, 
and  knows  that  he  was  experimenting  on  continuous  gum 
work.  In  1847  Doctor  Hunter  said  he  had  succeeded  so  far 
as  to  convince  himself  that  he  would  succeed  in  setting  a  full 
set  of  teeth  in  a  continuous  gum.  In  the  fall  of  1850  he  saw 
the  specimens  now  exhibited. 

Mr.  McKinney,  saw  at  the  Crystal  Palace  in  London  the 
specimens  before  the  jury,  connected  together. 

Doctor  Lesley.  In  1846  he  knew  that  Doctor  Hunter  was 
making  experiments  to  overcome  shrinkage.  He  stated  his 
object  was  to  unite  the  teeth  single  on  a  plate  by  a  gum.  At^ 
the  Louisville  convention,  being  one  of  the  committee  to  whom 
the  paper  presented  by  Doctor  Allen  was  referred,  in  regard 
to  his  invention,  he  differed  from  the  other  members  of  the 
committee,  and  made  a  counter  report  to  that  which  was  made 
by  the  other  members  of  the  committee. 

Doctor  Locke,  sen.,  says,  in  1844  or  6,  he  knew  that  Doc- 
tor Hunter  was  experimenting,  and  about  a  year  before  Octo- 
ber, 1851,  Doctor  Hunter  said  to  him  that  he  had  succeeded 
in  making  a  gum  in  which  to  set  teeth. 
'  Doctor  Taliaferro,  has  known  Doctor  Hunter  ten  years,  and 
knows  that  he  experimented  to  improve  teeth.  In  1848,  he 
made  a  set  of  teeth  for  witness,  perhaps  block  work.  The 
teeth  were  soldered  to  a  back  plate* 
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Mr.  Wayne  says,  in  1847  Doctor  Hunter  was  experiment- 
ing,—object  was  to  make  a  componnd  to  fasten  teeth. 

Doctor  Maise  says,  in  1846  a  lady  got  him  to  insert  a 
tooth  in  an  artificial  set,  and  the  teeth  appeared  to  hare  been 
set  in  a  gum  body.  The  witness  saw  the  work  of  Doctor 
Dodge  in  New  York,  could  see  no  other  fastening  than  the 
gum.     This  was  prior  to  July,  1850. 

Doctor  Brown  says,  in  the  fall  of  1850,  Doctor  Allen  en- 
quired of  the  witness  what  kind  of  work  Hunter  was  getting 
up.     Witness  replied  he  was  getting  up  a  gum  work. 

Doctor  Hamlin  says,  the  teeth  in  Hatch's  mouth  looked  like 
Levatt's  enamel ;  but  Allen  showed  a  plan  with  a  gum  tbt 
adhered  to  it. 

Doctor  Crane  says,  five  or  six  years  ago,  Levatf  s  enamel 
was  the  same  as  Doctor  Allen's  work  in  Hatch's  mouth.  That 
a  gum  body  cannot  be  made  out  of  it. 

In  Doctor  Hunter's  specifications,  he  says,  "  the  teeth  are 
first  arranged  on  the  plates  according  to  the  knowledge  of  the 
manipulator  and  state  of  the  patient,  after  which  the  gum  is 
applied,  which  does  not  shrink  in  the  fire,  and  the  whole 
brought  up  to  the  proper  degree  of  heat  in  a  muflle,  and  suf- 
fered to  cool,  when  they  will  be  ready  for  soldering  to  the 
plates,  without  having  changed  by  working  or  otherwise  in 
the  fire,  thereby  enabling  any  dentist  who  cement  single  teeth 
well,  to  make  block  work  with  a  greater  degree  of  certainty, 
and  much  more  accuracy  than  by  carving,  and  without  that 
act."  ; 

In  the  Dental  Register  of  the  West,  published  in  this  city, 
October,  1852,  there  was  published  a  "new  method  of  supply- 
ing artificial  teeth  and  gums,  by  Doctor  Hunter,  parts  of 
which  were  read  as  rebutting  evidence  by  the  counsel.  He 
says,  15th  page,  "  Where  is  the  new  principle  in  the  patent 
claim  now  made  ?  A  flux  is  combined  with  what  is  technically 
termed  a  body  or  base,  and  the  application  is  in  every  respect 
similar." 
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^  I  Stand  upon  the  ground  that  I  have  perfected  a  bodj, 
(as  applied  to  certain  bodies  and  enamels  made  into  artificial 
teeth,  by  Jones,  White  and  MoCnrdy,)  which  does  not  mate> 
lially  contacrt  in  the  fire,  and  possesses  more  strength  than 
any  other  body  knoim  to  me,  and  which,  with  skillful  hand- 
ling, requires  but  one  heat,  independent  of  the  soldering  of 
the  teeth  to  the  plate,  to  make  perfect  work/' 

'^  It  is  applicable,  he  says,  to  the  ordinary  gold  plate  aa 
used  by  dentists,  genwaUy,  in  the  form  of  block  work,  and  ia 
made  by  me  in  continuous  arches  where  a  full  denture  ia 
required,  and  it  is  equally  applicable  to  cases  where  a  few 
teeth  are  required,  and  can  be  fastened  to  the  plate  by  sol* 
dering,  riveting,  or  any  other  known  method  now  in  use/' 

In  regard  to  the  first  inventor,  gentlemen,  it  is  not  sufll- 
dent  to  defeat  a  patent,  that  another  person  has  conceived 
the  possibility  of  effecting  what  the  patentee  has  accomplished. 
To  constitute  a  prior  invention,  the  party  alleged  to  have 
made  it  must  have  proceeded  so  far  as  to  have  entitled  him* 
self  to  a  patent,  in  case  he  had  made  an  application.  And 
yoa  will  apply  this  test  to  the  work  of  the  defendant. 

The  caveat  of  the  plaintiff  was  filed  in  the  patent  ofliee 
the  29th  of  April,  1851,  and  bears  date  at  Cincinnati,  7th 
of  April,  1851.  In  this  paper  the  plaintiff  says,  ^<  What  I 
daim  as  my  invention  is  a  fusible  cement  of  which  an  artifi« 
dal  gum  is  formed,  applicable  to  artificial  teeth,  by  means  of 
which  mineral  teeth  are  firmly  united  to  each  other,  and  also 
to  the  metallic  plate  upon  which  they  are  set." 

And  he  says,  '^  The  mode  of  applying  the  cement  is  as  fol- 
lows: When  the  teedi  and  plate  are  properly  arranged  upon 
»  cast  of  plaster  of  paris,  and  the  teeth  covered  with  the 
I^ter,  I  use  the  cement  under,  between,  and  around  tiul 
teeth.  This  cement  is  composed  of  silez,  oxide  of  tin,  oxide 
<^nead,  manganese^  potash  and  wedgewood.  The  teeth^ 
heing  thxis  arranged,  are  put  into  a  furnace,  and  other  cement 
u  nsed;  the  cast  is  then  removed,  and  when  cooled,  the  out- 
2U 
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side  piaster  is  taken  off.  I  then  use  a  preparation  of  the 
oxide  of  gold,  so  combined  with  the  cement  and  so  appUed, 
as  to  produce^  when  finished,  a  tme  gum  color.  Again  the 
cast  is  put  into  the  furnace  until  the  latter  preparation  flows; 
it  <  is  then  remoyed,  cooled  slowly,  and  is  readj  for  tk 
mouth." 

The  caveat,  which  is  in  evidence,  shows  beyond  controreisy 
how  far  the  plaintiff  had  progressed  with  his  invention  on  the 
29th  of  April,  1851,  when  the  caveat  was  filed  in  the  patent 
office ;  and  as  it  bears  date,  at  Cincinnati,  on  the  7th  of  tbt 
month,  it  may  be  presumed  that  it  was  prepared  at  that  time 
to  be  forwarded  to  Washington. 

'  This  peculiarity  of  the  plaintiff's  invention  and  dlscoTerf, 
supposed  to  exist  in  the  mode  of  fastening  his  teeth  on  tiie 
plate,  with  or  without  back  straps,  and  without  rivets,  Ij  ^ 
consistence  and  strength  of  the  paste  he  uses,  which  keeps 
the  teeth  firmly  in  their  places,  and  lessens  the  w^ht  and 
size  of  the  work  in  the  mouth. 

The  patent  of  the  plaintiff  bears  date  the  24th  of  Decesk- 
ber,  1851.  From  that  time  his  specifications  became  public, 
and  every  one  had  a  right  to  inspect  them,  and  for  proper 
purposes  to  obtain  a  copy  of  them. 

The  question  arises  under  the  caveat  and  the  patent  of  tlie 
plaintiff,  whether  he  is  protected  frolh  the  experimentB  and 
invention  of  the  defendant.  He  is  protected  by  the  law^ 
unless  the  defendant's  invention  entitled  him  to  a  patent^ 
before  the  plaintiff  applied  for  his  patent. 

If  both  the  plaintiff  and  defendant  are  inventors  of  the 
thing  claimed  by  them  respectively,  the  one  who  perfected  to 
invention  first  is  protected  by  the  law.  A  general  remaA 
that  he  had  accomplished  his  object,  without  particolaru- 
ing  what  he  had  invented  or  discovered  is  not  satisfactoij* 
But  a  statement  of  the  thing  invented  or  discovered  should 
be  considered  as  evidence,  so  far  as  it  agrees  with  the  patent 
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Bobeequently  obtazQed,  or  with  the  work  claimed  to  have  been 
perfected. 

One  of  the  specimens  exhibited  by  the  defendant  in  the 
fall  of  1851,  and  which  he  expressed  an  intention  of  sending 
to  the  great  Fair,  was  block  work  ;  the  other  is  alleged  to  be 
a  oontinnons  setting  of  the  teeth,  to  fit  the  mouth,  and  not 
consisting  of  parts  put  together,  as  block  work.  These  spe-^ 
cimens,  or  at  least  one  of  them,  some  of  the  witnesses  saw  at 
the  World's  Fair,  in  1852. 

The  defendant  has  made  no  application  for  a  patent ;  and 
it  wonld  seem,  from  his  publication  in  the  ^^Dental  Register" 
aboYe  referred  to,  he  contests  the  fact  of  any  discovery  hav- 
ing been  made  by  the  plaintiff.  In  page  14,  he  says,  ^*  to 
Delabarre  must  be  given  the  credit  of  having  first  conceived 
and  executed  the  union  of  artificial  teeth  already  baked,  with 
an  artificial  gum  and  plate."  "  To  Adibran,"  he  says,  15th 
page,  "must  we  give  the  credit  of  having  first  made  the  claim, 
80  fSur  as  I  am  informed,  of  having  overcome  the  shrinkage  of 
material,  which  claim  was  made  in  his  published  work,  and 
was  contested  twenty  years  after  Lefoulon,  but  which  prin- 
ciple is  claimed  by  no  other  author.'* 

"  Desirabode  and  Lefoulon  both  gave  Delabarre  credit  for 
having  done  this  kind  of  work,  and  published  his  formula,  the 
principle  of  which  consisted  in  uniting  a  flux  with  the  mate- 
rial used  as  an  ordinary  base  or  body,  that  it  might  fuse  at  a 
less  heat  than  the  teeth  then  in  use." 

And  the  defendant  then  asks,  "Where  is  the  new  principle 
in  the  patent  claim  now  made?"  This  publication,  as  before 
stated,  was  made  in  October,  1852. 

Several  witnesses  have  been  examined  by  both  parties,  to 
show  that  each,  for  a  number  of  years,  has  been  experiment- 
ing to  obtain,  what  both  of  them,  as  they  allege,  have  accom- 
plished. The  caveat  and  the  patent  show  what  the  plaintiff 
has  attained,  and  the  defendant's  work  is  shown  by  the  evi- 
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denoe.  The  evidence  of  the  plaintiff  has  shown  the  irark 
done  by  him  on  his  principle  before  his  patent  was  obtained. 

The  acrimony  excited  in  the  conrse  of  this  eontroreny,  as 
shown  by  the  testimony,  is  mnoh  to  be  regretted.  The  sob- 
jects  inyolyed  are  interesting  to  the  cause  of  science  and  the 
arts,  to  the  public  at  large,  and  especially  to  the  parties  la 
this  suit.  The  plaintiff  claims  no  more  than  nominal  damagsi, 
as  he  is  desirous  only  of  sustaining  his  claim  under  Us 
patent. 

Neither  the  Court  nor  the  jury  can  enter  into  the  fedinge 
of  the  parties  in  any  cause.  It  is  their  duty  to  consider  and 
decide  every  case  on  its  merits,  as  the  law  requires.  ^Hiere 
should  be  no  other  solicitude  felt  than  to  attain  this  result 
And  having  attained  this,  in  the  careful  ez^it^ise  of  tiieir  best 
judgments,  they  have  nothing  to  apprehend. 

After  being  out  a  short  time,  the  jury  returned  with  aTe^ 
diet  for  the  defendant. 

A  motion  for  a  new  trial  was  made,  which  rraiauis  mode- 
dded. 
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Where  an  agent  of  an  Insurance  Company  makes  the  surrey  and  Ike 
representation  of  the  property  to  be  insured,  being  as  well  acquainted  irith 
the  situation  of  the  property  as  the  assured,  any  Busrepreseatation  does 
not  aToid  the  policy. 

When  the  survey  and  representation  of  the  premises  are  filled  up  on  the 
Mpresentation  of  the  assured,  the  agent  having  no  knowledge  of  the  premi- 
ses, the  policy  is  void,  if  any  fact  upon  the  risk  be  mnitted  or  mifr^vfr- 
lented. 

Like  all  other  contracts,  the  contract  of  Insurance  must  be  made  in  good 
Ikith. 

Where  the  form  of  the  instruetions  required  the  assured  to  apply  to  s> 
agent  of  the  company,  if  there  be  an  agent  in  his  distriei;  and  if  the 
assured  shall  undertake  to  make  the  survey  and  representation  himseU^he 
shall  be  held  strictly  to  conform  to  the  requirements  to  make  a  valid  policy, 
would  seem  to  imply  that  if  the  agent  be  called  to  ma^e  the  surrey  and 
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repreeentotioA  and  Mto,  the  Msiired  is  not  bound  for  the  moowcMj  of  the 
representniiottB. 

There  are  many  facta  on  which  a  jury  should  pass,  in  regard  to  the 
risk,  ftc. 

Mr.  Widkerj  appeared  for  the  plaintiff. 
Mr.  Swoffne^  for  the  defendant. 

OPIKIOK  OF  THB  OOUBT. 

This  18  an  action  on  a  policy  of  Insurance,  which  bears  date 
the  5th  of  May,  1852,  of  two  thousand  dollars,  for  one  year^ 
on  a  brick  dwelling  house  in  Nashville,  in  the  State  of  Ten- 
nessee. The  damages  claimed  faU  short  of  the  amount 
insured. 

The  declaration  was  in  the  usual  form,  in  answer  to  which 
the  defendant  filed  the  general  issue  and  several  special  pleas. 
To  some  of  the  pleas  demurrers  were  filed,  and  to  others  issue 
was  joined.  But  the  parties  waived  the  questions  raised  by 
'the  pleadings,  except  in  regard  to  concealment  and  misrepre- 
sentation of  the  premises,  on  the  application  for  insurance, 
and  submitted  the  case  on  the  questions  of  law. 

The  policy  contained  the  following  clause :  "  This  policy  is 
made  and  accepted  in  reference  to  the  proposals  and  condi- 
tions hereunto  annexed,  which  are  to  be  used  and  resorted  to, 
in  order  to  explain  the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  specially  provided 
for." 

The  conditions  referred  to  are,  "All  applications  for  insur- 
ance must  be  made  to  the  Secretary,  and  the  subject  off*ered 
for  msurance  accurately  described." 

"  If  the  property  ofiered  for  insurance  is  within  the  district 
of  a  surveyor  of  this  company,  he  will  examine  and  report 
thereon,  unless  the  party  applying  shall  elect  to  make  his 
own  survey,  in  which  case  such  survey  shall  be  made  accord- 
ing to  the  printed  form  of  instructions  issued  from  the  office 
of  this  company,  and  the  party  furnishing  such  survey  shal 
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be  responsible  for  the  accuracy  thereof;  but  if  the  propertj 
offered  for  insurance  is  not  within  the  district  of  a  sturrejar, 
then  the  applicant  must  himself  furnish  an  accurate  and  just 
description  thereof,  viz.,  the  dimensions  of  each  building;  of 
what  materials  constructed ;  the  internal  division  and  amnge- 
ment  thereof ;  how  warmed,  (and  where  stoves  are  used,  kf 
in  particular  the  pipes  are  conducted,)  how  occupied,  whete 
as  private  dwellings,  or  how  otherwise;  the  name  of  the  pre- 
sent occupant  or  occupants  ;  how  situated  in  respect  to  con- 
tiguous buildings ;  the  occupation  of  «uch  contiguous  ba3d- 
ings,  and  the  materials  with  which  they  are  constructed,"  &c. 

"  If  any  person  insuring  any  building  or  goods  in  this  oice 
shall  make  any  misrepresentation  or  concealment ;  or  if  after 
the  expiration  of  a  policy  of  insurance,  and  before  renewal 
thereof,  the  risk  of  the  building  shall  be  increased  \>j  anj 
means  whatsoever;  or  if,  after  insurance  effected,  either  by 
the  original  policy  or  by  renewal  thereof,  the  risk  shall  be 
increased  by  any  means  whatever,  within  the  control  of  the 
assured ;  or  if  such  buildings  or  premises  shall  be  occupied  in 
any  way  so  as  to  render  the  risk  more  hazardous  than  at  the 
time  of  insuring  or  renewal,  such  insurance  shall  be  Toid  and 
of  no  effect." 

The  application  for  insurance  represented  the  building  to 
be  insured,  as  brick,  situated  on  the  North  side  of  Lo^^ 
Water  Street,  in  the  city  of  Nashville,  Tennessee,  occupied 
as  a  dwelling  house  by  the  assured,  worth  from  two  thousaDd 
eight  hundred  to  three  thousand  dollars,  "  and  that  buildifigs 
were  on  each  side  of  the  dwelling  house  assured,  from  six^ 
to  seventy  feet/^ 

The  parties  agree  that  the  steam  saw-mill  is  between  fiflj 
four  and  fifty-five  feet  from  the  dwelling-house  insured,  by 
actual  measurement ;  and  it  appears  that  the  house  tool^  Sre 
by  the  sparks  from  the  saw-mill,  which  was  burnt  down. 

Mr.  Wame,  who  is  agent  for  the  company,  and  took  th^ 
insurance,  being  sworn,  states  that  Roth,  having  an  insurance 
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on  his  house  in  one  of  the  Nashville  offices,  which  was  abont 
to  expire,  said  to  witness,  that  as  some  of  his  friends  had 
insured  in  the  Cincinnati  Insurance  Office,  he  was  desirous  of 
haying  his  house  insured  by  it ;  and  the  deponent  states  that 
he  was  well  acquainted  with  Roth's  property,  being  his  family 
physician ;  the  blank  survey  was  filled  out  by  tiie  witness, 
and  after  being  read  to  the  plaintiff  was  signed  by  him,  and 
witness  forwarded  it  to  the  Cincinnati  office  and  received  the 
policy.  The  witness  was  well  acquainted  with  the  locality  of 
the  buildings.  When  the  question  was  asked  of  Mr.  Roth, 
how  far  his  dwelling  was  from  the  saw-mill,  his  answer  was, 
I  suppose  some  forty  or  fifty  feet.  The  distance  was  not 
measured  by  the  witness,  but  was  put  down  in  the  survey 
''about  fifty  feet.*'  He  says  Mr.  Roth  is  a  German,  and 
speaks  the  English  language  so  as  scarcely  to  be  understood. 
Witness  believed  himself  the  distance  to  be  about  fifty  feet. 
As  witness  was  so  well  acquainted  with  the  property,  Roth 
could  not  have  misrepresented  its  situation.  The  injury  to 
the  insured  was  fully  two  thousand  dollars* 

On  the  10th  of  September,  1852,  the  Secretary  of  the 
Insurance  Company  wrote  to  the  agent,  <^  We  are  in  receipt 
of  Mr.  Roth's  proof  of  loss,  and  we  regret  to  say  it  corrobo- 
rates the  report  that  came  to  us,  that  the  steam  saw-mill  was 
nearer  the  dwelling  than  is' set  forth  in  Mr.  Roth's  survey,  on 
which  the  policy  was  issued*  Besides  the  erroneous  state- 
ment of  the  distance,  we  find  that  the  survey  is  silent  as  to 
the  nature  of  the  occupancy  of  the  contiguous  buildings.  By 
his  silence  we  were  led  to  suppose  such  buildings  were  not  of 
an  extra  hazardous  occupation ;  had  the  survey  been  explicit 
on  that  point,  we  should,  without  hesitation,  have  declined 
the  risk ;  and  we  have  thus  been  led  into  the  issuing  of  the 
policy,  under  an  erroneous  representation  of  the  hazard." 

There  being  no  controversy  about  the  facts,  the  cause  is 
submitted  to  the  Court  on  the  above  statement. 
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In  the  argament  the  plaintiff  denies  the  concealment  and 
miarepresentation  which  are  set  up  in  the  defense,  and  ii 
that  the  Burvej  haying  been  made  by  the  agent  of  the  ' 
panj)  who  was  well  acquainted  with  the  loeality  of  the  premi- 
seSy  being  the  family  physician  of  the  plaintiff,  the  plai&Uff  is 
not  chargeable  in  law  with  any  miarepresentationa  or  eon* 
oealments  in  the  description  of  the  premises.  That  the  dia* 
tance  was  not  measored  between  the  honse  insored  and  the 
nearest  houses  on  both  sides,  but  it  was  assumed  in  the  surrey 
as  about  fifty  feet.  These  are  the  words  of  the  agent  in  hk 
deposition ;  but  in  the  surrey  the  distance  is  stated  to  be 
^^  sixty  to  seyenty  feet''  The  memory  of  the  witness  is 
inaccurate  in  this  respect.  And  as  the  parties  agree  thsl 
the  measured  distance  is  a  little  short  oi  fifty-five  feet  between 
the  saw-mill  and  the  dwelling-house,  there  was  a  misrepresen- 
tation in  this  respect  of  fire  feet.  This  is  the  misrepresenta- 
tion on  which  the  defendant  relies. 

The  concealment  charged  consists  in  not  respimding  to  two 
enquiries  in  the  printed  form  of  the  suryey,  whether  the 
nearest  buildings  are  frame  or  brick,  and  how  they  are  occu- 
pied. A  note,  in  the  form  of  the  suryey  furnished,  states,  if 
the  nearest  building  is  wood,  no  answers  need  be  giyen  to 
the  interrogatories  respecting  the  walls,  sub-diyisions,  roof 
imd  gutters,  and  that  the  description  may  be  giyen  in  writiBg^ 
or  by  a  diagram. 

And  the  question  is,  whether  the  inaccuracy  of  distanoe, 
tnd  the  omisflion  to  describe  the  steam  saw-mill,  which  was 
the  nearest  building,  are  fatal  to  the  rights  of  the  jriaintif. 
A  steam  saw-mill  is  alleged  to  be  more  combustible  than  an 
ordinary  wooden  building,  and  that,  consequently,  the  riak 
was  increased,  and  therefore  it  was  the  more  importuit  that 
it  should  be  accurately  described. 

The  main  enquiry,  as  to  the  liability  of  the  company  is, 
whether  the  survey,  having  been  made  out  by  its  agent,  ra- 
lieves  the  plaintiff  from  the  objections  made. 
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There  could  not  in  fact  haye  been  any  inaccuracy  aa  to 
distance,  in  the  statement  of  the  plaintiff,  for  the  agent  of 
tLe  company  says  in  his  deposition,  in  answer  to  his  enquiry 
as  to  the  distance  the  plaintiff  replied,  forty  or  fifty  feet, 
JSoT  can  he  in  fact.be  said  to  have  concealed  anything,  as, 
being  an  ignorant  man,  and  slightly  acquainted  with  the 
Snglish  language,  he  relied  upon  the  agent  to  make  out  the 
description.  But  notwithstanding  this,  if  Warne  was  legally 
the  agent  of  Both  in  making  out  the  description,  and  not  the 
agent  of  the  company,  the  plaintiff  must  be  held  responsible 
for  the  inaccuracy  and  concealment  charged. 

The  plaintiff  contends,  if  there  had  been  no  agent  present 
and  consenting  to  the  whole  negotiation,  that  the  facts  con* 
eealed  or  misrepresented,  were  not  such  as  to  avoid  the  policy* 
That  to  work  this  result,  it  must  be  a  fact  which  the  com- 
pany, not  having  the  means  of  knowing,  cannot  be  presumed 
to  know ;  or  a  fact  material  to  the  risk,  and  which,  if  known, 
would  have  prevented  the  ofScer  from  taking  the  risk,  or  at 
least  from  taking  it  at  the  premium  charged.  The  difference 
of  ten  or  five  feet  in  the  distance,  the  counsel  argues,  can  be 
of  no  importance.  This  may  be  so,  but  can  it  be  disregarded 
when  the  policy  has  made  the  statement  of  the  distance  a 
condition? 

The  policy  uses  the  word  contiguous  in  reference  to  the 
distances  to  be  described.  The  word  imports  contact,  or  ad- 
joining ;  but  this  cannot  be  the  sense  in  which  it  was  used  in 
the  policy.  Whether  the  saw-mill  increased  the  risk,  would 
seem  to  be  a  matter  of  fact  for  a  jury,  and  with  propriety  the 
effect  of  the  inaccuracy  of  distance  might  also  properly  be 
enquired  into  by  a  jury. 

On  reference  to  the  authorities  there  will  be  found  much 
conflict  on  the  questions  raised.  The  general  principles  in 
regard  to  misrepresentation  and  concealment,  are  found  in  the 
elementary  works.  1  PhiUipSy  80 ;  Duerj  from  281  to  400, 
and  in  Carter  v.  Rockery  8  Burrows^  1909.  These  go  upon 
the  ground  that  the  contract  is  made  on  the  good  faith  of  the 
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representation  bj  the  insured,  to  whom  all  the  facts  aro 
known,  and  which  he  is  bound  to  state.  Any  condeahoentof 
the  facts  important  to  the  risk,  or  misrepresentation  of  them, 
00  as  to  mislead  the  underwriters,  is  fatal  to  the  policy. 
For  any  failure  in  this  respect,  neither  the  ignorance  nor  in- 
advertence of  the  party  can  afford  an  excuse. 

In  Ourry  v.  Con,  Ins.  Co.y  10  Pickering^  535,  the  sasured 
had  been  threatened  by  a  person  who  had  been  arrested  by 
the  plaintiff,  that  he  would  burn  his  house  when  released, 
which  was  concealed  by  the  plaintiff,  perhaps,  because  he  con- 
sidered it  an  idle  threat;  yet  the  Court  instructed  the  jury, 
if  they  considered  the  threat  material  to  the  risk,  and  would 
have  influenced  the  underwriters,  it  was  a  matter  for  the  jray. 
In  Fowler  v.  JEtna  Ins.  Co.y  6  CWen,  673,  where  the  plaintiff 
represented  his  two  story  frame  house  was  filled  in  with  bride, 
which  was  not  true,  it  was  held  to  be  fatal  to  a  recovery. 

When  a  description  is  false  and  not  included  in  the  policr, 
it  must  be  material  to  the  risk,  or  it  will  not  vitiate  the 
policy.  Delonguemore  v.  Tradesman's  Ins.  Co.;  2  HaU,  509. 
It  is  a  general  rule,  to  make  a  representation  a  wamintj,  it 
must  be  a  part  of  the  policy. 

Where  the  written  application  was  a  part  of  the  policy, 
and  the  conditions  required  a  description  of  buildings  within 
ten  rods  of  the  house  insured,  any  misdescription  should 
avoid  the  policy.  The  building  insured  was  a  grist-mill,  hav- 
ing space  on  all  sides,  no  mention  being  made  of  a  bam  wi&- 
in  six  rods,  nor  of  the  fact  that  there  was  a  turning  lathe 
and  carpenter's  bench  and  tools  kept  and  used  in  the  build- 
ing; although  Uiese  facts  were  spoken  of  at  the  time  of  insu- 
rance; held  that  these  omissions  were  fatal  to  the  policy. 
Jennings  v.  2%«  Chenango  Mut.  Ins.  Co.y  2  Denioj  75. 

Lord  Mansfield  held  that  there  is  a  material  distinction  h^ 
tween  a  representation  and  a  warranty.  A  representation 
maybe  equitably  and  substantially  answered;  but  a  warranty 
must  be  strictly  complied  with.    In  De  Hahn  v.  HartUj/,  1 
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Term  Jiep.,  843,  it  is  said  in  1  F*.  BUzekiUm,  427,  and  in 
3  Burr  J  1419,  that  a  false  warranty  will  vitiate  the  policy^ 
though  the  loss  happens  in  a  mode  not  affected  by  the  falsity. 

In  Masters  v.  The  Madison  County  M%U.Ins,  Co.^  11  J3ar- 
hauTj  624,  it  was  held  that  the  surveyor  and  agent  of  an  In- 
surance Company,  on  being  applied  to  for  an  insurance  upon 
the  plaintiff's  miU,  went  to  see  the  property,  and  made  sur* 
Tey  thereof,  the  plaintiff  not  accompanying  him,  but  leaving 
him  to  transact  the  business  and  to  do  whatever  was  neces- 
sary. The  agent  then  made  out  the  application  for  the 
plaintiff  to  sign,  using  the  printed  blank  furnished  to  agents 
for  that  purpose.  He  was  informed  at  the  time  by  the  plain- 
tiff's son  that  there  was  a  mortgage  on  the  premises,  which  was 
a  lien  thereoif.  But  the  appUcation  made  no  mention  of  any 
incumbrance.  Held  that  the  notice  given  to  the  agent,  of 
the  prior  incumbrance,  was  sufficient  notice  to  the  company; 
and  that  the  omission  to  set  forth  the  mortgage  in  the  appli- 
ciition,  was  not  a  breach  of  warranty,  or  a  concealment  of 
importance  affecting  the  risk;  notwithstanding  the  applica- 
tion, by  a  memorandum  in  the  margin,  required  the  applicant 
to  state  whether  the  property. was  incumbered,  by  what  and 
to  what  amoimt,  and  if  not,  to  say  so,  and  although  the  by- 
laws of  the  company  made  the  person  taking  the  survey  the 
agent  of  the  applicant. 

Held  also,  ^'  that  under  these  circumstances,  the  plaintiff 
could  not  be  prevented  from  recovering  against  the  company, 
upon  the  policy,  by  the  omission  to  mention  in  the  applica- 
tion, the  fact  that  there  were  other  buildings  standing  within 
ten  rods  of  the  property  insured,  in  answer  to  an  interro- 
gatory upon  the  margin  of  the  application."     Ihid. 

^'  The  fact  that  an  applicant  for  an  insurance  merely  men- 
tions the  nearest  buildings,  without  professing  to  do  more,  or 
to  make  any  further  statement,  does  not  amount  to  a  warranty 
that  there  are  no  other  buildings  within  the  given  distance  of 
ten  rods."    Ibid. 


m omo> 

Fred«riek  Both  v.  Tkt  City  Insonnee  Co. 

*^  If  there  are  other  buildings,  it  amounts  to  the  withholdr 
ing  of  information  called  for  by  the  interrogatory;  and  Ika 
the  question  arises,  whether  it  is  material  to  liie  risL  II 
the  risk  is  not  increased  by  the  other  buildings,  then  die 
withholding  of  the  information  is  immaterial.  This  is  a  ques- 
tion of  fact,  proper  to  be  submitted  to  the  jury."  IbitL  ''Al- 
though the  by*law8  of  an  Insurance  Company  make  the 
person  taking  a  surrey  in  its  behalf,  the  agent  of  the  appli- 
cant, still  he  is  the  agent  of  the  company  also,  and  it  is  bound 
by  his  acts."    JRrid. 

On  the  part  of  the  defendant  it  is  contended  that  the  plain- 
tiff haying  signed  the  sunrey,  he  is  bound  by  the  conditioni 
of  the  policy.  That  the  agent  who  filled  up  the  blank  sat* 
rey  acted  in  doing  so,  as  the  agent  of  the  plaintiff  and  not 
as  the  agent  of  the  conqpany.  That  the  policy  was  dedired 
to  be  made  on  conditions  annexed  to  it ;  and  this  would  be 
the  effect  of  the  pdicy  if  the  surrey  had  not  been  made. 

The  condititions  in  this  policy,  it  is  argued,  are  a  irar- 
ranty.     They  stipulate 

1.  That  what  is  stated  hj  the  plaintiff  is  true. 

2.  That  any  misrepresentation  and  concealment  shall  afoki 
the  policy. 

These,  it  is  alleged,  are  the  conditions  of  the  policy,  and  if 
not  fulfilled,  no  liability  on  the  part  of  the  company  attadiefl. 

In  Saxton  and  Otkeri  v.  The  Montgomery  County  Mniwd 
Ins.  Oo.^  9  BarboWj  191,  it  was  held,  "  Where,  by  the  condi- 
tions annexed  to  a  policy  it  is  provided  that,  ^  in  all  cases  the 
msured  will  be  bound  by  the  application,  for  the  purpose  of 
taking  which  thet  surveyor  will  be  deemed  the  agent  of 
the  applicant  as  well  as  of  the  company,'  the  earvtjta 
is  the  agent  of  the  applicant,  and  the  applicant  will  be 
affected  by  any  omission  of  such  agent  in  describing  tbe 
property  insured."  "  Where,  in  the  application  to  an  In- 
surance Company  for  insurance  on  personal  property,  w^oA 
application  was  annexed  to  the  policy  issued  and  was  referred 
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to  therein,  and  made  a  part  therof,  oppoeite  to  the  nsnal 
]mnted  inqniree,  ^  where  sitoated,  of  what  materials  and  siie 
of  building,  &c.,  and  relative  sitaation  as  to  other  buildings^ 
distance  from  eaoh  if  less  than  ten  rods,'  &c.,  was  written  a 
description  of  several  buildings  standing  within  ten  rods  of 
the  one  in  which  the  goods  insured  were ;  but  several  other 
buildings  within  that  distance  were  not  mentioned.  Held 
that  had  this  been  an  insurance  upon  buildings,  the  state* 
ment  in  the  application  as  to  the  distance  fr<»n  other  build* 
ings,  would  have  been  a  warranty."    Ibid, 

*'  Where  it  is  one  of  the  conditions  of  a  policy  of  insurance 
that,  in  case  of  any  misrepresentation  or  ccmcealment  on  the 
part  of  the  assured,  the  insurance  shall  be  void;  in  an  action 
upon  such  policy,  the  defendant's  concealment  of  a  material 
ftct,  the  question  of  concealment  and  its  materiality  should 
be  submitted  to  the  jury.''    IHd. 

In  Kenedy  and  Others  v.  The  Si.  Lawrence  Qnmty  Miduai 
Ins,  Co.y  10  Barhourj  285,  where  a  policy  of  insurance 
against  fire,  referred  to  the  application  of  the  insured  thus, 
^reference  being  had  to  the  application,  Ac,  for  a  more  par- 
Ucular  description,  as  forming  a  part  of  this  policy."  Held 
thai  the  application  formed  a  part  of  the  contract,  and  was 
%  warranty. 

Where  Ae  insured  was  required  to  state  in  his  application 
the  number  of  buildings  within  ten  rods  of  that  in  which  the 
goods  insured  were  deposited,  and  he  omitted  to  state  all  the 
buildings  within  that  distance.  Held  that  the  warranty  was 
broken,  and  that  the  insured  could  not  recover.  Ihid.  This 
rule  applies  as  well  to  a  policy  of  insurance  on  goods  deposited 
in  a  store,  as  to  a  policy  on  the  building  itself.    Ihid. 

^^J£  there  be  in  the  policy  a  warranty  with  respect  to  the 
number  of  buildings  within  ten  rods,  and  the  warranty  be 
broken,  the  fact  that  the  agents  of  the  insurers  drew  the  ap* 
plication,  and  knew  of  the  existence  of  the  buildings  omitted, 
is  immaterial."    Ibid. 
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Jenning$  y.  Chenango  Muitialln$.  Co.y  2  l>eniOf  75.  Con* 
ditioiui  of  insnranoe  annexed  to  a  fire  policy,  and  the  irritta 
application  of  the  aaaiired,  when  referred  to  in  the  policy,  as 
forming  part  of  it,  are  parcel  of  the  contract,  and  hare  the 
same  effect  as  if  written  in  the  body  of  it. 

Statements,  in  the  application,  when  it  made  a  part  of  die 
policy,  of  the  purpose  for  which  the  insured  building  is  to  be 
occupied,  and  of  its  situation  as  to  other  buildings,  are  mff- 
ranties,  and  if  untrue,  the  policy  is  yoid,  though  tiie  Tanance 
be  not  material  to  the  risk.    Ibid. 

And  parol  evidence  that  the  assured  truly  informed  die 
agent  of  the  insurer,  who  prepared  the  application,  as  to 
these  particulars,  is  not  admissible.    Ibid, 

Where  the  conditions  which  were  made  a  part  of  the  poliej 
declared  that  all  applications  for  insurance  must  be  made  in 
writing,  and  must  state  the  relative  situation  of  the  propertj 
as  to  other  buildings,  and  the  distance  firom  each,  if  less  than 
ten  rods,  and  the  printed  application  was  so  filled  up  as  not 
to  show  the  distance  of  other  buildings  from  the  insured 
property,  though  there  was  one  within  ten  rods.  Held  that 
the  insured  cannot  recover.  So  where  the  conditions  re- 
quired the  application  to  state  for  what  purpose  the  in- 
sured property  was  occupied,  and  in  the  application  it  was 
only  called  a  grist-mill,  and  it  was  proved  that  carpenter's 
work  was  accustomed  to  be  done  in  it,  with  instruments  and 
fixtures  which  were  kept  there.  Held  that  the  policy  was 
void.    Ibid. 

In  Wall  V.  ffaward  In8.0o.y  14  Barbour,  888.  A  repre- 
sentation to  be  a  warranty  must  be  contained  in  the  policy,  or 
by  reference  in  the  policy  must  be  made  a  part  of  it  A 
warranty  must  be  strictly  complied  with,  even  where  it  does 
not  seem  to  affect  the  risk.  Ibid.  But  &  misrepresentatiiW 
in  a  matter  that  does  not  affect  the  risk  or  the  amonnt  of 
the  premium,  will  not  avoid  the  policy  unless  made  with  t 
fraudulent  design.    Ibid. 
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A  miarepreBentation  whereby  a  less  premium  is  paid  than 
would  be  payable  if  a  tme  statement  had  been  made,  even 
without  a  fraudulent  intent,  would,  upon  common  principles 
of  insurance,  be  sufficient  to  render  the  policy  Toid.  JVte- 
herberl  t.  McUherj  1  Term  Eep.y  12. 

These  cases  are  cited  as  they  seem  to  have  a  direct  bearing 
on  the  case  before  the  Court.  But  it  must  be  observed  that 
they  are  not  altogether  consistent  with  each  other.  In  some 
of  them  it  is  held  that  where  the  representation  is  made  a 
warranty  bj  being  inserted  in  the  policy,  or  by  reference 
made  a  part  of  the  contract,  any  misrepresentation,  though 
not  affecting  the  risk,  avoids  the  policy,  whilst  in  others 
the  policy  is  held  to  be  avoided,  if  the  misrepresentation  has 
a  bearing  on  the  risk.  • 

Now,  I  cannot  see  why  the  misrepresentation  of  a  fact, 
which  was  in  no  way  material  to  the  risk,  and,  consequently, 
could  have  had  no  effect  to  increase  the  premium,  if  known^ 
can  be  held  to  make  the  policy  void.  The  contract  of  insu* 
ranee,  like  all  other  contracts,  requires  good  faith  in  the  par- 
ties ;  and  it  is  said  that  in  these  cases,  the  assurer  generally 
relies  on  the  assured,  who  has  full  knowledge  of  the  locality 
of  the  property,  and  the  company  is  not  presumed  to  have 
such  knowledge,  every  fact  bearing  upon  the  risk  should  be 
truly  stated.  And  if  this  be  not  done,  whether  the  omission 
be  chargeable  to  fraud,  negligence  or  inadvertence,  is  imma- 
terial, as  the  effect  on  the  insurers  is  the  same ;  the  policy  is 
avoided. 

But  it  may  be  said,  can  there  be  no  distinction  between 
that  which  is  included  in  the  contract,  and  that  which  is  out- 
side  of  it.  Such  an  enquiry  may  lead  technical  minds  to 
make  a  distinction,  where  none  in  fact  exists.  That  which 
the  contract  includes  is  held  to  be  a  warranty,  and  that  which 
is  outside  of  the  contract  is  considered  to  be  a  mere  repre- 
sentation. Now,  if  there  is  a  misdescription  in  the  latter, 
which  misleads  the  assurer,  the  policy  is  void ;  and  from  this 
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it  seems  to  hare  been  inferred  that  where  there  is  a  iramAty, 
the  misrepresentation  of  any  fSMst  which  does  not  and  canaot 
mislead  the  assurer,  because  it  has  no  relation  to  the  risk,  yet 
it  shall  yitiate  the  policy.  And  this  we  are  told  is  the  dis- 
tinction between  a  simple  representation,  and  one  whidi  ii 
made  a  part  of  the  policy.  The  former  is  said  to  be  a  propo- 
sition for  a  contract,  the  latter  a  part  of  it  The  former^if 
frandolent,  avoids  the  contract;  the  latter,  if  untme,  ist 
breach  of  the  contract. 

It  is  admitted  that  a  warranty,  as  stated  by  MUb  aninm' 
mnee^  may  be  considered  a  condition  precedent  to  the  cimtnet, 
and  consequently  requires  a  strict  construction  and  perfons- 
ance,  before  the  assurer  can  be  held  responsible.  But  it  is 
said  by  the  Supreme  Court  in  a  late  case,  ^  there  is  no  more 
reason  for  claiming  a  strict  literal  compliance  with  the  terms 
of  a  policy  than  in  ordinary  contracts.  Full  legal  effect 
should  always  be  given  to  it,  for  the  purpose  of  guarding  the 
company  against  fraud  or  imposition ;  beyond  this  we  would 
be  sacrificing  substance  to  form^  following  words  rather  thu 
ideas." 

Lord  Eldon,  in  the  House  of  Lords,  in  McMorran  v.  Jfew 
Ooitle  Fire  Inmranet  Qo.,  3  Daw.  JB.,  255,  took  a  sensible 
view  in  saying,  ^^the  insurance  Kas  made  with  the  New  Cafl- 
tle  Fire  Lisurance  Company,  and  the  mill  was  burnt;  and  in 
an  action  against  the  insurers  the  question  was,  whether  tba 
mill,  which  was  warranted  as  in  the  first  class  of  risks,  was 
not  truly  of  the  second  class.  It  turned  out  to  be  in  tba 
second  class,  and  it  was  held  that  an  action  on  such  a  policy 
eould  not  be  sustained,  Lord  Eldon  observing,  whether  tbe 
misrepresentation  was  in  a  material  point  or  not,  or  whether 
the  risk  was  equally  great  in  the  one  dass  as  in  the  other, 
were  questions  which  had  nothing  to  do  with  the  case ;  the 
only  question  being,  Li  this  dt  facto  the  building  whidi  I  hare 
insured  ?  "  But  in  this  case  it  was  held  or  considered,  that 
in  a  case  of  warranty,  it  would  be  a  good  answer  that  tha 
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mistake  or  misrepreBentation  was  to  be  attributed  solely  to 
the  insurers  or  their  agent/' 

The  materiality  of  a  representation  or  an  omission  is  a 
matter  for  the  jury.  Grant  v.  Howard  Fire  Insurance  Co.j 
5  JKH  {N.  y.)  Rep.^f  10 ;  McLarahan  v.  Universal  Insurance 
Co.,  1  Peters  188.  Lord  Mansfield  says,  <<  Good  faith  forbids 
either  party,  by  concealing  what  he  privately  knows,  to  draw 
the  other  into  a  bargain,  from  his  ignorance  of  that  fact,  and 
his  believing  the  contrary.  But  either  party  may  be  inno* 
cently  silent  as  to  grounds  open  to  both,  to  exercise  their 
judgments  upon."  And  again,  ^^  there  arp  many  matters  as 
to  which  the  insured  may  be  innocently  silent ;  he  need  not 
mention  what  the  underwriter  knows."  And  again,  '^  the 
reason  of  the  rule  against  concealments,  is  to  prevent  fraud 
and  encourage  good  faith." 

In  Satterthwaite  v.  Mutual  Beneficial  Inetitutiony  2  Barriis 
393,  the  Supreme  Court  of  Pennsylvania  says  "  where  the 
constitution  and  by-laws  of  a  Mutual  Fire  Insurance  Com- 
pany, do  not  require  from  an  applicant  for  insurance,  a  state* 
ment  as  to  the  condition  of  the  property  designed  to  be 
inBnred ;  but  where  the  by-laws  provide  for  a  survey  at  the 
uistance  of  the  company,  the  policy  is  not  void  by  reason  of 
omission  on  the  part  of  the  assured  to  state  a  fact  material  to 
the  risk,  where  no  enquiry  is  made  on  the  subject." 

There  is  another  point  to  be  considered,  and  that  is,  what 
effect  is  to  be  given  to  the  fact,  that  the  survey  was  made  by 
the  agent  of  the  company,  who,  from  the  evidence,  was  as 
well  acquainted  with  the  building  insured  and  the  adjacent 
bnfldings  as  was  the  insured.  He  filled  up  the  blanks  in  the 
form  fnnushed  by  the,  defendant,  which  was  signed  by  the 
plamtiff.  K  this  be  considered  as  the  representation  of  the 
plabtiff,  unaffected  by  the  agent  of  defendants,  there  is  an 
end  of  this  controversy.  And  I  admit  that  the  greater  num- 
^  of  decisions  on  this  point  are  against  the  plaintiff.  They 
treat  Mr.  Warae,  in  making  the  surveyi  as  the  agent  of  the 
22a 
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plaintiff.  And  althongh  this  point  was  pressed  in  the  argu- 
ment with  great  cogency,  I  was  not  convinced  that  it  wbb 
reasonable  or  just.  It  is,  undoubtedly,  the  rule  of  decision 
in  New  York,  and  also  in  Massachusetts.  And  he  who  take 
a  ground,  on  a  question  of  insurance,  in  opposition  to  a  rde 
well  established  in  these  two  great  commercial  States,  maybe 
considered  as  hazarding  something,  if  he  has  anytiiing  to 
hazard.  But  if  I  am  wrong,  the  parties  will  not  be  injured, 
and  I  myself  may  be  put  right  by  my  brethren  at  Washing- 
ton. 

I  do  not  take  ground  that,  in  all  cades,  where  the  surrey  is 
made  out  by  the  agent  of  the  assurer,  the  assured  is  not  an- 
swerable for  the  representation.  But  if  such  agent  actoallj 
makes  the  survey,  being  as  well  acquainted  with  the  locality 
of  the  premises  as  the  assured  is,  and  when  he  takes  the  whole 
authority  of  making  the  representation  on  a  view  of  die 
premises,  I  must  think,  until  overruled,  that  the  assured  is 
not  responsible  either  for  concealment  or  misrepresentation. 
But  where  the  representation  is  made  out  under  the  direction 
of  the  insured,  or  without  a  view  of  the  premises  by  the  agent, 
it  would  be  just  to  hold  the  insured  responsible.  The  em- 
ployment of  the  agent,  and  the  circumstances  under  which  the 
survey  was  made,  are  matters  for  the  jury,  as  well  as  some 
other  matters  before  noticed. 

In  the  case  cited  from  11  Barbour^  where  the  agent  made 
the  survey,  the  direction  of  the  insurer  was  not  complied 
with,  by  stating  there  was  a  mortgage  on  the  premises,  yet 
as  the  son  of  the  insured  stated  the  fact  to  the  agent,  it  was 
held  sufficient.  This  was  under  the  general  rule  that  a  notioe 
to  the  agent  was  notice  to  the  principal.  Under  the  by-law  of 
the  company,  it  was  declared  that  their  agent,  in  maUng  the 
survey,  acted  as  the  agent  of  the  insured.  In  the  above  case 
the  Supreme  Court  of  New  York  say,  the  agent  is  in  the 
employment  of  the  company,  soliciting  risks  and  making 
contracts  for  the  company  with  every  body  who  might  wish 
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to  insure;  and  he  also  makes  out  the  application,  and  pre- 
pares the  necessary  papers  to  effect  insurances,  and  hence 
the  Goort  were  of  opinion  that  it  would  be  little  better  than 
legalized  robbery  to  allow  those  insurance  companies  to  escape 
from  liability  upon  the  merest  technicality  possible,  and  that 
too  when  created  by  its  own  by-laws. 

But  whether  such  agent  is  declared  to  be  the  agent  of  the 
assured  when  he  makes  the  survey,  cannot  be  material.  He 
is  known  to  be  the  agent  of  the  company,  and  it  is  expected 
of  him  that  he  will  assist  the  uninstructed  in  making  their 
applications,  for  which  purpose  he  is  furnished  by  the  com- 
pany with  the  necessary  blanks  to  be  filled  up  under  his 
direction.  His  connection  with  the  company,  and  the  in- 
terest he  is  expected  to  excite  in  its  behalf,  recommend  him 
to  those  who  desire  to  be  insured,  and  thej^  rely  upon  his  fair- 
ness and  intelligence.  And  if,  under  such  circumstances,  he 
should  intentionally  or  unintentionally  make  any  concealment 
or  misrepresentation  in  the  application,  acting  upon  his  own 
surrey,  and  haying  an  intimate  knowledge  of  the  premises 
insured,  the  company  should  not  be  permitted  to  defeat  a 
recoyery  on  such  ground.  No  hardship  is  imposed  on  the 
company,  if  it  be  presumed  to  haye  the  notice  of  the  agent 
who  mtkde  the  survey.  Ordinary  prudence  would  suggest 
the  propriety  of  giving  such  instructions  on  this  point,  as 
should  secure  full  information,  at  least  in  all  cases  where  the 
survey  is  made  by  the  agent. 

From  the  language  of  the  conditions  made  a  part  of  this 
policy,  an  inference  may  be  drawn  that,  where  an  agent  of 
the  company  is  called  on  to  make  the  application,  the  insured 
incurs  no  responsibility.  The  words  are,  "K  the  property 
offered  for  insurance  is  within  the  district  of  a  surveyor  of 
the  company,  he  will  examine  and  report  thereon,  unless  the 
party  applying  shall  elect  to  make  his  own  survey,  in  which 
case  such  survey  shall  be  made  according  to  the  printed  form 
of  instructions  issued  from  the  office  of  the  company,  and  the 
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party  fnmiBhing  snch  sorrej,  shall  be  responsible  for  ih» 
accuracy  thereof."  Now  if  the  party  shall  elect  to  make  his 
own  survey,  he  may  make  it,  though  the  property  to  be  in- 
sured is  within  the  district  of  a  surveyor  of  the  company,  yet 
in  such  case  of  election,  he  makes  the  survey  under  the  respon- 
sibility stated.  Bu,t  if  the  agent  of  the  company  examine 
and  report  thereon,  he  is  authorized  to  do  so,  which,  it  would 
seem,  relieves  the  party  from  the  responsibility  of  making  his 
own  report,  and  for  the  accuracy  of  which  he  is  held  reepoih 
Bible. 

In  the  case  of  Bruner  v.  Satoard  Fire  ln$.  Oo.^  2  Lam 
ReguteTy  510,  held  by  the  Supreme  Court  of  Pennsylvania 
it  was  competent  to  show  that  the  description  of  property  in- 
sured, annexed  to  a  policy,  though  signed  by  the  insured, 
was  drawn  up  by  the  agents  of  the  insurer,  and  that  they 
knew  all  about  the  property  from  the  verbal  description  by 
the  insured  and  from  actual  survey,  and  therefore  that  the 
omissions  and  misrepresentations  were  chargeable  to  the 
agents  of  the  assured. 

In  the  case  of  the  Pratecti&n  Ins.  Co.  v.  Harrhery  22  OiUtf, 
452,  an  interesting  and  well  considered  case,  sustains,  as  I 
think,  sound  doctrines  on  the  law  of  insurance. 

A  jury  may  be  called  at  the  convenience  of  the  coonfld, 
and  exceptions  can  be  taken,  so  as  to  present  to  the  Supreme 
Court  the  points  ruled. 


Lbssbb  op  WiLEnrs  r.  Wbioht  bt  al. 

The  distinotion  between  a  deed  of  imsi  and  s  mortgage,  ib  Mniieirliii 
teehnioal. 

Before  a  default  in  payment,  the  property  mortgaged  may  Im  sold  ob 
eaeeution  at  the  property  of  the  mortgagor. 

This  oannot  be  done  nndera  deed  of  tnmt 

To^  perfect  a  title  onder  a  mortgage,  a  judieial  sale  most  be  had. 

Under  a  deed  of  trust,  a  aale  is  not  required. 
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80  neu-lj  are  these  inBtrumeBts  MumiUted,  that  different  minde  m»j 
eome  to  different  eonclusionB  in  regard  to  the  ohamoter  of  the  same  instru- 
ment 

Me9$r8.  Andrews  for  the  plaintiff. 
Mr.  Parker  for  the  defendant. 

OPINION  OF  THB  COUBT. 

The  lessee  of  plaintiff  are  heirs  at  law  of  Diana  Rapelye, 
deceased,  and  claim  under  a  deed  to  their  anoestor  from  Jo* 
eeph  Evans,  dated  19th  June,  1817. 

Defendant's  title  is  under  a  later  deed  from  Evans.  The 
case  turns  on  the  character  of  the  deed  to  Rapelye.  On  its 
face  this  deed  is  absolute.  But  the  following  indorsement 
is  made  upon  it :  **  It  is  perfectly  understood  between  Diana 
Rapelye  and  Joseph  Evans,  that  the  said  Diana  is  to  hold  the 
within  mentioned  tracts  of  land,  as  a  deed  of  trust,  for  the 
said  Joseph  Evans,  and  as  security  for  her,  until  he  pays  the 
five  hundred  and  the  one  thousand  dollars  with  interest,  which 
he  has  given  his  notes  for,"  &c.  If  the  notes  were  not  paid 
at  the  time  specified,  'Hhe  said  Diana  will  have  full  power  to 
sell  or  to  act  as  she  thinks  proper ;  but  the  said  Evans  is  to  have 
the  privilege  of  selling  the  lands,  at  any  time  within  the  pe* 
nod  specified  in  the  notes,  but  the  notes  to  be  taken  up  before 
the  deed  is  returned ;  the  interest  on  the  notes  are  includedi 
but  if  taken  up  before  due,  then  the  interest  to  be  deducted 
from  the  date."  Notes  were  drawn  payable  in  two  and  four 
months.  If  the  notes  should  be  paid,  then  ^Hhe  deed  for  the 
land  to  be  again  made  to  Evans,  free  from  all  incumbrances 
whatsoever." 

The  question  arises  whether  the  above  deed,  with  the  in- 
dorsement, is  a  deed  of  trust  or  a  mortgage. 

If  it  be  a  mortgage,  before  forfeiture  it  may  be  sold  on 
execution  against  the  mortgagor,  subject  to  the  mortgage. 
But  if  it  be  a  deed  of  trust,  nothing  remains  in  the  grantor 
which  can  be  reached  by  execution.     If  it  be  a  mortgage,  on 
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the  payment  of  the  money  the  title  reverts  to  the  mortgagor. 
But  if  it  be  a  deed  of  trast,  a  reconreyance  of  the  land  i 
necessary.  In  either  case,  the  land  is  a  secorily  for  the 
money. 

Bat  nnder  the  mortgage  a  sale  would  be  necessary  to  per- 
fect the  title  in  the  mortgagee  or  in  any  other  person.  But  if 
the  instrument  be  a  deed  of  trust,  the  fee  stands  vested  in  tlie 
grantee,  and  no  sale  is  necessary. 

The  distinction  between  a  deed  of  trust  and  a  mortgage,  is 
somewhat  technical,  and  in  many  cases  different  minds  might 
incline  to  the  one  character  or  the  other  of  the  same  instru- 
ment. The  parties  in  this  case  call  the  instrument  a  deed  of 
trust,  and  provide  that  on  the  payment  of  the  money,  the 
title  should  be  reconveyed  to  the  grantor,  free  from  all  in- 
cumbrances. This  is  not  the  language  of  a  mortgage,  which 
provides  that,  on  the  payment  of  the  money  the  conveyance 
should  be  of  none  effect.  From  expressed  language  of  the 
parties,  they  would  seem  to  have  considered  the  instrument 
as  a  deed  of  trust.  And  as  this  kind  of  instrument  best  se- 
cures the  right  of  the  grantee,  we  may  presume  the  form  was 
adopted  with  that  view. 

Upon  the  whole,  we  think  the  instrument  may  be  con- 
sidered as  a  deed  of  trust,  but  we  decide  nothing  more.  Anj 
equitable  rights  which  the  defendants  may  have,  are  neither 
shown  nor  considered  in  the  case. 


Unitbi^  States  v.  James  Whitakbk. 

Whert  a  post-master  is  charged  with  abstracting  a  letter  from  the  dsS^ 
containing  money,  to  fix  the  charge  it  is  nsually  necessary  to  examine  thi 
post-masters  and  assistant  post-masters,  between  the  office  where  the  letr 
ter  was  deposited  to  be  mailed,  and  the  office  to  which  it  wa^  directed. 

And  at  such  office  the  clerks  or  persons  who  receiTed  and  opened  the 
mail  should  be  examined.    This  testimony  ia  especially  neccssaiy  on  tbe 
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part  of  the  proaeeution,  where  the  acouaed  proved  an  exemplary  charaotar 
during  his  whole  life. 

Mr.  Morton^  District  Attorney,  for  plaintiff. 
Mr.  Joliffe  for  defendant. 

OPINION  OP  THE  COUKT. 

This  is  an  indictment  against  the  defendant,  who  acted  as 
assistant  post-master  at  post-office,  for  stealing  a 

letter  from  the  mail  containing  ninety-three  dollars. 

The  letter  was  proved  to  have  been  mailed  at  Withamsville, 
the  money  being  counted  and  handed  to  the  defendant  to  be 
enclosed  in  a  letter  and  directed  to  Stephen  Olark,  Cincinnati, 
but  was  never  received,  as  proved  by  Mr.  Clark,  nor  did  it  ap- 
pear to  have  been  received  by  the  account  of  mails  received 
at  the  Cincinnati  office. 

The  defendant,  sometime  after  the  deposite  of  the  money, 
called  one  or  more  witnesses  to  notice  thd  fact  that  he  en- 
closed the  money  in  the  letter,  sealed  it,  but  no  one  swears 
to  the  fact  that  it  was  mailed,  but  such  were  their  impressions, 
as  at  the  time  of  enclosing  the  money  he  was  putting  up  the 
mail. 

A  proposition  was  made  to  the  defendant,  if  he  would  pay, 
or  secure  the  payment  of  the  money  to  Mr.  Clark,  the  matter 
would  not  be  prosecuted,  which  the  defendant  refused. 

The  persons  who  usually  opened  the  mail  in  the  Cincinnati 
office  were  examined,  but  all  the  persons  through  whose  hands 
the  letters  passed  were  not  examined.  * 

In  the  defense  it  was  shown  that  letters  directed  to  Gin- 
cmnati,  on  the  same  route,  west  of  the  defendant's  office  had 
miscarried,  and  also,  that  letters  directed  to  the  Cincinnati 
office  on  other  routes  had  never  been  received. 

It  was  proposed  to  prove  that  the  assistant  post-master  at 
Mount  Washington,  the  next  office  to  the  Witham  office,  on 
the  roulfe  to  Cincinnati,  was  suspected,  and  that  at  one  time 
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he  had  been  charged  with  passing  counterfeit  money.  But 
the  Court  overruled  the  testimony,  on  the  ground  that  the 
person  had  not  been  examined  as  a  witness,  and  that  his  gen- 
eral character  could  not  be  assailed. 

Some  ten  or  twelve  witnesses  were  then  called,  who  proved 
the  good  character  of  the  defendant.  In  the  cross  exsnuio- 
tion  of  one  or  two  of  the  witnesses  to  the  good  character  of  the 
defendant,  they  were  asked  whether  the  defendant  had  not,  at 
one  time,  been  charged  with  passing  counterfeit  money.  This 
was  not  objected  to  by  the  defendant,  and  was  explained  bj 
showing  of  whom  he  had  received  the  bank  note,  as  good, 
on  which  the  charge  was  founded.  This  circumstance,  it  wbs 
proved,  had  not  in  the  least  affected  the  fair  character  of  the 
defendant  in  his  neighborhood. 

The  Court  remarked  to  the  jury  that  the  exemplary  cha^ 
acter  of  the  defendant,  as  proved,  should  have  weight  in  their 

deliberations.     That  before  the  letter  reached  Cincinnati  it 

»  _ 

passed  through  the  office  at  Mount  Washington,  and  one  or 
two  other  offices  before  it  reached  Cincinnati,  and  at  th&t 
office  it  passed  through  the  hands  of  clerks,  and  there  were 
others  who  had  access  to  it.  The  defendant  admitted  the  let- 
ter and  the  money  were  deposited  in  the  office,  to  be  for- 
warded in  the  mail.  Upon  the  whole,  the  Court  remarked, 
unless  you  come  to  the  conclusion  that  the  defendant  is  guiltj) 
beyond  reasonable  doubt,  you  will  acquit  him. 
The  jury  found  the  defendant  not  guilty. 


Joseph  W.  Waywb  v.  T.  Wiktbr  et  al. 

Parol  eTidence  \m  not  admiesible  to  show  at  what  time  a  patent  wMip- 
plied  for. 

The  Patent-Office  contains  written  evidence  of  the  fact,  and  it  most  be 
proved  by  such  evidence. 

Mr.  Miner y  for  plaintiff. 

Messrs.  Stanberry  and  McCormicky  for  defendant 
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The  plaintiff  introduced  the  patent  under  which  he  claimed 
a  right  to  a  washing  machine,  which  the  defendants  were 
charged  with  infringing,  dated  30th  October,  1849.  An 
assignment  to  the  plaintiff  by  the  patentee,  on  the  15th 
January,  1851,  was  shown,  and  which  was  recorded  in  the 
Patent-Office  in  1853.  The  face  of  the  wash  board  was  cov- 
ered with  zinc,  with  numerous  elevations,  so  as  to  make  a 
rough  surface  on  which  the  clothes,  on  being  washed,  are 
nibbed.  The  invention  consists  in  extending  the  zinc  plate 
with  sharpened  edges  beyond  the  board  on  which  it  was  laid, 
so  that  the  zinc  plate  extended  into  the  side  pieces  fastened 
to  the  board  and  made  it  firm. 

From  the  evidence  it  appears  that  this  wash  board  had 
been  in  use  more  that  two  years  before  the  date  of  the  patent, 
which,  it  was  contended,  was  a  dedication  of  the  improvement 
to  the  public.  The  counsel  for  the  plaintiff  offered  parol  evi- 
dence to  show  when  the  patent  was  applied  for,  but  the  Court 
overruled  the  testimony.  A  non  suit  was  suffered,  which 
was  set  aside  on  motion  and  payment  of  costs. 


BocHus  Heikrich  v.  John  Luther. 

A  patent  is  prima  fkcie  eyidenoe  of  the  right  of  the  patentee. 

Where  the  patentee  olaima  three  distinct  improTementa,  he  must  show 
bimaelf  entitled  to  each,  to  sustain  an  action. 

Since  shears  were  inyented,  some  contriyance  has  been  used  to  stop  the 
handles,  so  as  not  to  strain  the  joints  of  the  catting  kniyes. 

This  has  been  done  by  the  enlargement  of  the  handles  so  as  to  come  in 
Mntaet  at  the  proper  point 

ScTeral  witnesses  proyed  that  a  screw  was  used  for  this  purpose,  others 
hsTe  known  wires  to  be  used. 

The  inyention  consists,  not  in  ayoiding  the  pressure  of  the  joint  of  the 
■I'MTs,  but  in  accomplishing  that  result  by  a  new  means. 
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The  beak  whioh  perfonns  this  office  in  the  plaintilTs  sheftra,  vu  caei  in 
the  handles  of  the  ahean,  and  is  as  permanent  as  any  other  part  of  the 
handle. 

There  is  no  speeial  claim  in  writing  that  the  beak  should  be  so  made, 
but  the  drawing  shows  how  it  was  a  part  of  the  upper  handle^  and  the 
drawing  is  a  part  of  the  specifications. 

Messrs,  Stanherry  and  Parker^  for  plaintiff. 
Messrs.  Andrew%  and  SwaynCy  for  defendant. 

OPmiON  OF  THX  OOUBT. 

This  action  is  brought  against  the  defendant,  gentlemen  of 
the  jury,  for  infringing  the  plaintiff's  patent.  It  was  issaed 
to  secure  to  the  plaintiff  an  improvement  in  tailors'  shears. 
The  patent  bears  date  the  27th  of  February,  1839. 

The  invention  claimed,  is,  1.  The  projection  at  the  point 
of  beak  «,  on  the  upper  bow,  as  described.  2.  The  addition 
of  the  convex  protuberance  of,  or  swelling  of  /  and  ^,  on  the 
right  side  of  the  upper  and  lower  bows,  so  as  to  fill  the  pdm 
of  the  hand  in  using  the  shears. 

The  third  is  the  concave  lip  A,  on  the  left  side  of  the  upper 
bow,  for  the  thumb  to  rest  upon  as  described. 

To  entitle  the  plaintiff  to  recover,  these  three  inventions 
as  claimed,  must  be  found  to  have  been  invented  by  him  as 
claimed. 

Before  the  patent  is  granted,  the  invention  clumed  is 
examined  by  one  or  more  examiners  skilled  in  the  arts,  and 
compared  with  the  patents  which  have  been  issued  in  this  and 
other  countries ;  and  if  the  invention  is  found  to  be  new  and 
useful,  and  the  applicant  swears  that  he  is  the  first  and  origi- 
nal inventor,  the  patent  is  granted.  And  this  gives  to  the 
patentee  a  prima  facie  right. 

In  this  case  the  patent  has  been  issued  for  the  improre- 
ments  above  specified,  so  that  if  the  plaintiff  shall  fail  to 
establish  his  right  to  either  of  the  things  specified,  he  will 
not  be  entitled  to  your  verdict. 
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That  the  improTement  in  the  shears  is  useful,  is  abundantly 
shown.  One  evidence  of  this,  as  stated  by  several  of  the  wit^ 
nesses,  is,  that  wherever  the  improved  shears  have  been 
known,  they  have  been  generally  used. 

It  is  proved  that  the  defendant,  before  the  commencement 
of  this  action,  manufactured  and  sold  shears  similar  to  those 
described  in  the  plaintiff's  patent.  On  a  comparison,  several 
witnesses  say  the  shears  made  by  the  defendant  are  the  same 
in  principle  as  the  plaintiff's. 

The  improvements,  it  is  alleged,  as  specified,  enable  a  per* 
son  to  hold  the  shears  with  a  firmer  grasp,  by  bringing  the 
entire  muscles  of,  the  hand  and  thumb  in  contact  with  the 
handles,  and  to  use  them  with  more  power  and  greater  ease 
than  the  ordinary  shears.  And  that  the  beak  e,  which  pro- 
jects from  the  lower  part  of  the  upper  handle,  checks  the 
action  of  the  handles  at  the  proper  point,  so  as  to  avoid  a 
strain  at  the  joint  of  the  shears. 

An  objection  is  made  that  the  plaintiff  abandoned  his  right 
to  the  public,  by  permitting  his  invention  to  go  into  public 
use.  But  unless  this  use  exceeded  two  years,  before  he  ap* 
plied  for  his  patent,  there  is  no  abandonment.  A  former 
patent,  it  seems,  had  been  obtained  by  the  plaintiff,  embrac- 
ing some  of  the  improvements  made  to  the  handles  of  the 
shears,  but  these  are  not  claimed  in  the  present  patent. 

The  principal  controversy  arises  on  the  novelty  of  beak  e^ 
as  appears  on  the  drawing. 

From  the  first  formation  of  shears,  there  has  been  some 
contrivance  to  preyent  the  strain  on  the  joint  of  the  cutting 
knives.  This  was  generally  effected  by  enlarging  the  upper 
and  lower  handles,  so  as  to  come  together  at  the  proper  point. 
But  this  required  an  additional  weight  in  large  shears  used 
by  tailors,  by  an  increase  in  the  size  of  the  iron  handles,  so 
as  to  make  the  use  of  them  unwieldy  and  tiresome  to  the 
hand. 

Several  of  the  witnesses  speak  of  shears,  some  one  or  mora 
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jears  before  the  date  of  the  plaintiff's  patent,  on  whidi  a 
screw  was  used  to  keep  the  handles  apart,  answering  tlid 
same  purpose  as  the  beak.  Other  witnesses  say  they  have 
known  wires  to  be  used  for  the  same  thing.  But  the  pluntif 
oontends  the  proof  shows  that  the  screw  and  wires  were 
abandonded  as  useless,  before  the  plaintiff's  beak  was  in- 
vented. 

Now  the  invention  does  not  consist  in  a  resting  point  for 
handles,  so  as  to  avoid  a  strain  upon  the  joint  of  the  shesn, 
for  that  was  always  guarded  against  by  the  enlargement  or 
shape  of  the  handle,  or  by  some  other  mode.  Neither  Ae 
screw  nor  the  beak,  in  tlus  respect,  produces  a  new  r^olt 
But  the  invention  consists  in  the  beak,  by  which  an  old  re- 
sult is  produced  by  new  means. 

A  knob  of  porcelain  on  a  door  is  common.  As  porcelsii 
was  well  known  before  it  was  so  applied,  and  as  knobs 
were  common  of  other  materials,  the  use  of  porcelain  tot 
this  purpose  gave  no  right  to  a  patent.  But  if  a  nev 
and  useful  mode  of  fastening  the  knob  on  the  spindb 
was  invented,  that  is  a  sufficient  invention  for  a  patent 
And  so  in  regard  to  the  beak  claimed  by  the  plaintiC 
If  it  be  more  substantial  than  the  screw,  being  cheaper  and 
fastened  to  the  handle  of  the  shears  in  a  new  mode,  dIffe^ 
ent  from  the  screw  or  the  wire  formerly  used,  it  is  an  inyen- 
tion  for  which  a  patent  may  issue. 

The  beak,  you  will  observe  gentlemen,  is  cast  with  tlie 
handle  of  the  shears,  so  that  it  is  a  part  of  the  handle,  and  as 
durable  as  any  other  part  of  it.  It  is  true  that  in  the  writ- 
ten specifications  the  beak  is  not  claimed  to  be  cast  with  die 
handle,  but  there  is  a  reference  to  the  drawing  which  shoin 
how  the  beak  is  made,  and  the  drawings  are  a  part  of  the 
specifications. 

It  is  replied  that  the  drawings  would  be  the  same  if  die 
beak  were  soldered  on  the  handle.  The  model  which  the 
plaintiff*  was  required  to  file  in  the  Patent  Office,  when  he 
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applied  for  hiB  patent,  showed,  as  the  ahears  used  in  evidence 
show,  that  the  beak  was  cast.  And  it  is  considered  that  the 
drawing  shows,  with  reasonable  certainty,  that  the  beak  was 
a  part  of  the  handles  of  the  shears,  a^  pennanentlj  fixed  as 
the  thumb  piece  or  the  handles. 

As  an  eyidence  that  neither  the  screw  nor  the  wire  was  of 
any  yalae  is  shown,  it  is  contended,  by  the  abandonment  of 
both.  What,  then,  was  there  in  the  screw  which  the  plain- 
tiff copied?  There  is  nothing  new  in  preyenting  the  strain 
of  the  joint,  and  if  the  old  mode  of  producing  this  result  by 
a  wire  or  a  screw  should  be  used,  'it  would  be  no  infringe** 
ment  of  the  plaintiff's  patent ;  nor  would  there  be  an  in- 
fringement if  the  handles  were  so  enlarged,  as  formerly,  to 
prodace  this  result.  The  inyention  consists  in  the  beak, 
which  is  made  a  part  of  the  handle  of  the  shears.  In  this 
the  principle  of  the  invention  consists,  and  in  nothing  else. 

The  parties  have  agreed  that  if  the  patent  of  the  plaintiff 
should  be  sustained,  the  jury  should  find  in  damages  a  ver- 
dict for  five  hundred  dollars. 

The  jury  returned  a  verdict  for  that  sum. 


TJnitsd  States  v.  Foulki. 

The  jury  are  to  weigh  the  eyidenoe  in  eTery  case,  and  where  there  ia  a 
inflict  in  a  criminal  case  which  creates  reasonable  doubt,  they  will  acquit 
tlie  leciised. 

These  doubts  should  not  arise  from  our  sympathies  or  hopes,  but  from  a 
d«Ubeiate  consideration  of  the  eTidence. 

Mr.  Mofiony  District  Attorney,  for  plaintiff. 
Mr.  Uptonj  for  defendant. 

OPOnON  OV  THB  COUBT. 

The  defendant  stands  charged,  gentlemen  of  the  jury,  with 
stealing  a  letter  out  of  the  mail  containing  money,  he  being 
»  poet-maeten 
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Mr.  Chapman,  who  acts  as  special  agent  for  the  Post-Offioe 
Department,  states  that  the  defendant  was  post-master  al 
Monltrie,  situated  on  the  railroad  to  Cleveland.  The  witness 
mailed  a  letter  at  New  Franklin  post-office,  Stark  County, 
addressed  to  the  post-master  at  Osnaborg,  with  a  request  that 
it  should  be  returned  to  Cleyeland.  There  was  but  one  office, 
Paris,  between  New  Franklin  and  Osnaburg.  The  letter 
contained  a  ten  dollar  bank  note. 

This  letter  was  received  by  the  post-master  at  Osnabni^g, 
which  is  thirteen  miles  west  of  Moultrie.  Mr.  Koons,  the  post- 
master at  Osnaburg,  states  that  he  received  the  letter  fron 
Chapman  and  forwarded  it  the  next  day,  the  21st  July,  to 
Cleveland.  It  had  to  pass  through  Paris  and  New  Frankliii 
before  it  reached  Moultrie  post-office,  on  the  railroad.  The 
letter  was  directed  to  one  Milton,  Cleveland,  requesting  him  to 
make  and  forward  to  the  writer  a  plow.  A  fictitious  name 
was  signed  to  the  letter. 

Mr.  Chapman  states  that  on  the  evening  of  the  2l8t  of  July, 
he  received  from  Cleveland,  by  the  conductor  of  the  train, 
the  same  ten  dollar  note  he  enclosed  in  the  above  letter. 

The  post-master  of  Paris,  which  was  the  first  office  after 
it  left  Osnaburg,  states  that  he  took,  on  the  21st,  no  letter 
out  of  the  mail  which  was  not  directed  to  his  office.  The 
post-master  at  New  Franklin  also  stated  that  he  took  no  letter 
out  of  the  mail  which  was  not  directed  to  his  office.  The  next 
was  the  Moultrie  office. 

:.  Mr.  Cleland,  the  conductor  of  the  train,  states  that,  on 
the  21st  of  July,  the  defendant  was  post-master  at  Moultrie, 
and  kept  a  tavern.  He  generally  received  the  mail  firom  the 
cars  and  changed  it.  On  the  above  day,  the  defendant  asked 
him  to  change  a  ten  dollar  bill,  as  he  wanted  small  bills,  and 
the  witness  gave  him  smaller  notes  for  the  bill  which  he  iden- 
tified, and  that  was  the  bill  which  he  on  the  same  day  handed 
to  Chapman,  the  agent  of  the  Post-Office  Department 
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Mr.  Grey,  aAsistant  post-master  at  Cleyeland,  was  re* 
quested  by  Gliapman  to  look  for  the  letter  he  had  caused  to 
be  f(»^arded,  which  he  did  on  the  eyening  of  the  21st  of  July, 
and  for  seyeral  eyenings  afterwards,  but  no  such  letter  has 
been  receiyed  at  the  Cleyeland  post-office. 

Mr.  Meeker  was  present  when  Cleland,  the  conductor, 
changed  the  bill  at  the  request  of  the  defendant.  Cleland 
at  first  objected  to  the  bill  as  not  good,  but  Foulke  assured 
him  it  was  gpod  and  that  he  would  be  responsible  for  it. 

Mr.  Arnold  saw  Cleland  and  Foulke  talking  together  on 
the  aboye  day,  but  did  not  hear  the  conyersation. 

defendants'  witnesses. 

Mr.  Randolph,  being  called  by  the  defendant,  states  that 
he  saw  defendant  on  the  21st  of  July,  1853,  in  Chambersburg. 
He  was  arrested  about  the  9th  of  August.  On  the  21st  he 
saw  A.  Eoons,  the  post-master  at  Osnaburg,  at  Root's,  in 
Chambersburg.  Mr.  Root  came  across  the  street  and  spoke 
to  defendant,  taking  him  out  of  the  crowd.  Witness  saw  they 
had  money  passing  between  them,  and  the  witness  says  the 
defendant  got  a  ^10  bill  of  Root,  in  the  presence  of  three  or 
four  persons  who^  witnessed  the  exchange.  The  bill  receiyed 
by  Foulke  was  doubted  at  first.  The  witness  had  the  $10 
bill  in  his  hand.  The  bill  had  two  crosses  near  the  letter  B. 
The  bill  being  presented  to  the  witness,  he  belieyes  it  to  be 
the  same. 

Samuel  Loder  was  at  Chambersburg  on  the  eye  of  the  21st 
or  22d  of  July,  1853,  and  heard  Randolph,  Foulke  and  Harris 
talking  together,  witness  being  present.  They  talked  about 
the  ten  dollar  bill.  Witness  on  looking  at  it  thought  it  was 
not  good.  He  saw  Root  in  close  proximity  with  Foulke.  Wit- 
ness thought  the  bill  was  not»  good.  Witness  has  known 
Root  fiye  years.     Witness  stood  near  Randolph. 

Mr.  Harris,  was  at  Chambersburg  on  the  22d  or  23d  of 
July.    He  thinks  Loder  took  up  some  work.    Witness  liyed 
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with  Loder.  Witnees  saw  Mr.  Boot  come  down,  call  Foidke 
out  and  change  some  money  with  him ;  handed  the  hill  to 
Bandolph;  Foulke  had  the  note,  bat  does  know  the  sixe  of  it; 
and  witness  saw  Foulke  give  change  for  the  note;  heard 
Mr.  Randolph  say  it  was  a  base  counterfeit. 

Mr.  Thomas,  lives  in  Chambersburg.  On  the  22d  of  July 
1853,  had  some  hands  at  work  who  came  to  his  house 
on  the  same  evening,  and  he  made  an  entry  of  the  date 
as  above.  Witness  saw  a  bill  in  the  hands  of  the  defendant, 
who  said  it  did  not  look  like  a  good  bill.  Boot  said  if  it  were 
not  good  he  would  make  it  good.  Witness  did  not  ezamme 
the  bill,  and  did  not  know  the  amount  of  it.  On  the  same 
evening  a  wagon  and  sulkey  were  taken  away  by  Mr.  Ban- 
dolph. 

Joseph  Estel  was  the  mail  carrier  about  five  months,  and 
was  the  carrier  at  the  above  time,  three  times  a  week  each 
way  Tuesdays,  Thursdays  and  Saturdays. 

Mr.  Lever,  Mr.  Wallace,  John  McClury,  Wm:  H.  GilL 
Wm.  W.  Hamilton,  Charles  M.  Austin,  Judge  Riddle,  Joaepk 
H.  Quinn  and  Mr.  Aster  were  sworn,  all  of  whom  testified  to 
the  good  character  of  the  defendant.  They  represented  him 
as  having  filled  various  responsible  trusts,  and  exercising  great 
influence  with  the  people  of  his  county. 
The  plaintiffs  called  some  rebutting  witnesses. 
Mr.  Boot  says  he  is  the  brother-in-law  of  Eoons;  that  he 
had  some  dealings  with  the  defendant  the  latter  part  of  Haj 
or  the  beginning  of  June;  bought  a  horse  from  defendant; 
paid  thirty  dollars,  and  gave  a  note  for  the  balance;  that 
he  sold  goods,  and  had  more  accounts  against  the  defend- 
ant.    Chambersburg  was  only  a  few  miles  from  Moultrie. 

Mr.  Koons  says  he  was  not  at  Chambersburg  on  the  2l8t  of 

July ;  that  he  was  there  on  the  20th,  and  a  short  time  afte^ 

wards;  that  he  never  promised  Boot  to  change  a  bill  for  him 

with  the  defendant. 

The  defendant  then  called  Mr.  Eostme,  who  says,  he  heard 
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Boot  say  he  had  changed  with  Fonlke  a  ten  dollar  bill, 
which  was  saspected;  and  that  he  promised  to  make  it  good 
if  it  were  not  so* 

This  is  the  snbstanoe  of  the  testimony,  gentlemen ;  and  h 
ifl  your  dnty  to  consider  it  well,  and  to  come  to  a  decisioi}  as 
to  the  guilt  or  innocence  of  the  defendant. 

If  the  postmasters  of  Osnabnrg  and  New  Franklin  haye 
sworn  trdy,  the  letter  was  mailed  at  Osnabnrg,  and,  passing 
through  the  New  Franklin  office,  in  all  probability  was  re- 
ceived at  the  Moxdtrie  office :  and,  if  the  conductor  of  the 
train,  Mr.  Gleland,  and  the  Postoffice  agent,  Chapman,  re- 
member correctly,  the  note  which  the  latter  endorsed  to  test, 
as  he  says,  the  Monltrie  office,  was  received  by  the  conductor 
from  the  defendant  on  the  21st  of  July,  and  handed  by  him  to 
Chapman,  the  agent,  on  the  same  day.  And,  as  the  con- 
ductor was  apprised  by  the  agent  of  the  experiment,  both  he 
and  the  agent  would  necessarily  charge  their  memories  with 
the  facts  and  the  date.    These  witnesses  are  not  impeached. 

The  defense  rests  mainly  on  the  fact  alleged,  that  the  iden- 
tical note  was  received  by  the  defendant  from  Roth  on  the 
21at  of  July,  the  same  day  the  conductor  received  the  note 
from  the  defendant.  The  witnesses  yary  somewhat  as  to  the 
time  the  note  was  received  by  the  defendant  from  Roth.  It 
vas  sometime  in  the  afternoon.  Now,  if  this  note  was  not 
received  until  after  the  cars  had  passed  the  Monltrie  office, 
the  defense  must  fail.  Ghambersbnrg  is  but  a  short  distance 
from  Moultrie.  Supposing  the  note  received  from  Roth  was 
the  identical  note  passed  to  the  conductor  by -the  defendant, 
there  is  no  qnestion  that  he  must  haye  reoeiyed  it  from  Roth, 
and  returned  to  his  office  before  the  cars  arriyed.  It  is  said 
that  the  daughter  of  the  defendant,  in  the  absence  of  her  fa- 
ther, generally  opened  the  mail. 

The  attempt  is  openly  ayowed  to  implicate  Mr.  Eoons,  the 
Postmaster  at  Osnaburg,  in  this  transaction.  The  letter  in 
qnestion  was  enclosed  to  Mr.  Eoons  by  Chapman,  open,  and 
23a 
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ke  stated  the  object.  It  is  then  Buggested  that  Eoou  bad 
the  power  to  abstract  the  letter,  hand  it  to  his  brother^in-Uw, 
Roths,  who  passed  it  off  to  Foulke  with  the  view  of  entnp- 
pisig  him.  Mr.  Eoons  was  not  suspected  by  the  agent  of  the 
PostofSce  Department,  nor  is  there  any  evidence,  beyond  whit 
you  have  heard,  to  cause  suspicion  against  him. 

Eoons  swears  he  was  not  at  Chambersburg  on  the  21st  of 
July,  and  the  same  is  corroborated  by  the  oath  of  Both,  Us 
brother-in-law ;  and  one  or  two  of  the  other  witnesses  stste, 
that  it  was  on  the  twenty^econd  or  third  that  the  ten  dollar 
note  was  passed  to  Foulke  by  Roth.  But,  several  of  the  li^ 
nesses  say  that  the  note  was  passed  to  the  defendant  on  the 
21st ;  and  they  identify  the  note  now  presented  to  them  bj 
a  mark  which  was  observed  at  the  time ;  and  here,  too,  the 
witnesses  state  facts  which  would  be  likely  to  remain  impm- 
ed  upon  their  memory.  The  note  was  minutely  examined  by 
Mr.  Randolph  and  others,  as  it  was  suspected  to  be  a  oonnter- 
feit;  and  several  of  them,  on  looking  at  the  note  now,  are 
able  to  identify  it  by  certain  marks  which  were  observed  when 
they  saw  it  at  Chambersburg. 

If  this  evidence  be  false,  it  has  been  most  ingeniooslj  con- 
trived. But,  such  a  supposition  most  seriously  implicates 
the  defendant's  witnesses,  who  have  not  been  impeached,  and- 
who  appear  to  be  respectable.  It  will  be  your  duty,  gentle- 
men, to  reconcile  the  testimony  if  yon  can;  but,  if  this  can 
not  be  done,  it  will  become  your  painful  duty  to  weigh  the 
fibcts,  and  decide  where  the  truth  lies. 

By  a  large  number  of  respectable  witnesses  the  defendant 
has  shown  a  good  character.  This  the  law  permits,  from  the 
infirmity  of  human  testimony,  and  for  the  safety  of  the  aocnsed. 
Vniere  an  individual  has  so  acted  as  to  secure  the  confidence 
and  good  feeling  of  his  neighbors,  and  of  those  with  whom  he 
has  had  intercourse  or  business,  he  will  not  be  supposed,  ex- 
cept upon  the  clearest  evidence,  at  once  to  abandon  so  dear- 
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able  an  inheritance.  There  may  be  such  instances,  but  they 
form  exceptions  to  the  general  rule. 

Yon,  gentlemen,  are  to  jndge  of  the  weight  of  evidence, 
and  the  credibilty  of  witnesses.  There  is  no  tribunal  but 
that  before  which  we  must  all  appear,  which  can  rightly 
judge  of  the  motives  of  hnman  action.  We  have  no  such 
atandard;  and,  at  best,  we  can  only  determine  matters  of  con- 
troversy, civil  and  criminal,  on  the  highest  probability  of 
facts,  from  the  evidence.  But,  in  every  criminal  case,  where 
a  conviction  is  utterly  ruinous  to  the  accused,  a  jury  will  ac- 
quit, if  they  have  reasonable  doubts  of  his  guilt ;  but,  these 
doubts  must  not  arise  from  our  sympathies,  but  from  a  delibe- 
rate consideration  of  the  evidence. 

The  jury  found  the  defendant  not  guilty. 
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States. 

A  writ  of  Mabetu  corpus  may  issue  to  relieye  an  officer  of  the  Federal  gOT- 
enunent  who  has  been  imprisoned  under  State  authority  for  the  perform- 
ance of  his  duty. 

Where  concurrent  Jurisdiction  may  be  exercised  by  the  Federal  and  State 
authorities,  the  court  which  first  takes  jurisdiction  can  be  interfered  with 
by  no  other  court,  State  or  Federal.  It  is  a  subyersion  of  the  judicial 
power  to  take  a  case  flrom  a  court  haying  jurisdiction,  before  its  final  de- 
eiaion  is  given. 

It  may  be  considered  an  open  question,  whether  one  decision  on  a 
^obeat  corpus  is  final. 

It  should  be  considered  whether  all  the  eyidenoe  was  heard,  and  a  full 
^risl  was  had  by  a  Judge  or  court  having  jurisdiction. 

The  federal  authorities  follow  the  established  construction  of  a  State 
law  by  the  Supreme  Court  of  the  State. 

And  the  rule  should  be  reciprocal— by  the  State  courts  in  regard  to  the 
Weral  laws. ' 

^e  powers  of  the  Federal  courts,  in  regard  to  the  exercise  of  its  powers 
under  the  constitution  and  laws  of  the  Union,  are  as  distinct  as  the  courts 
of  distinct  goyemments. 

Mr.  Pugk  for  the  Marshal. 

Menri.  Chase  ^  Joliffe  against  the  discharge. 
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A  petition  and  affidayit  of  Hiram  H.  Robinson,  Marsliil 
of  the  United  States  for  the  above  district,  stating  that  he 
was  imprisoned  under  the  order  of  the  Hon.  Judge  Parkeri 
one  of  the  Judges  of  the  Court  of  Common  Pleas  for  flie 
county  of  Hamilton,  for  the  performance  of  his  duty  as  Mw- 
shal,  under  process  issued  by  a  Commissioner  of  the  United 
States,  and  praying  for  a  writ  of  habeas  carpus^  was  pre- 
sented; which,  being  granted,  the  Sheriff,  in  obedience  to  the 
command  of  the  writ,  brought  the  petitioner  into  court,  widi 
the  following  return : 

"April  8, 1855,  for  return  and  answer  to  the  habeas  eor- 
pu8j  the  Sheriff  of  Hamilton  county  says,  that,  by  virtue  of 
an  order  of  the  Court  of  Common  Pleas,  and  in  pursuance  of 
the  command  of  said  order,  he  arrested  the  within  named 
H.  H.  Robinson,  and  committed  him  to  jail  as  commanded; 
and  that  he  now  holds  him  in  custody  by  virtue  of  said  order." 

It  appears  from  the  facts  of  the  case,  that,  on  the  30th  of 
March  last,  an  affidavit  of  Lewis  Van  Slyke  was  made  to 
Judge  Parker,  representing  himself  to  be  the  guardian  of  Bo- 
setta  Armstead,  and  that  said  Bosetta  was  then  held  in  ille- 
gal imprisonment  by  Hiram  H.  Robinson,  United  States  Mar- 
shal, under  a  certain  pretended  warrant  issued  by  John  8. 
Pendery,  claiming  to  sit  as  a  Commissioner  of  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Ohio, 
from  which  said  imprisonment  said  Rosetta  was  discharged 
by  order  of  the  honorable  court  on  Thursday,  the  29th  day  of 
March  current,  in  violation  of  which  said  order  of  this  court, 
and  immediately  after  the  said  minor  was  placed  in  the  cus- 
tody of  the  affiant,  the  said  Hiram  H.  Robinson  again  aeiied 
the  said  minor  under  the  same  pretended  warrant  of  said 
Pendery,  and  now  holds  her  in  illegal  imprisonment,  4c 
Upon  which  affidavit  a  writ  of  habeas  corpus  was  issued.  To 
this  writ  the  Marshal  made  the  following  return: 
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^'The  answer  of  Hiram  H.  Robinflon^  Marshal  of  the  South* 
em  Distriet  of  Ohio,  says  that,  on  the  20th  day  of  March, 
1856,  he  was  and  ever  since  has  been  Marshal  as  aforesaid, 
duly  i4>pointed  and  qualified;  that  on  said  day  a  warrant  was 
delivered  to  him  by  John  L.  Peadery,  Commissioner  of  the 
United  States,  appointed  by  the  Cirenit  Court  of  the  United 
States,  which  commanded  him  to  arrest  Bosetta,  a  fugitiTe 
from  labor,  &c. ;  and  that,  on  the  24th  of  the  same  month,  he 
produced  the  said  Bosetta  before  the  Commisioncr,  as  com- 
manded; and  thereupon  the  hearing  of  tiiedaim,  made  by 

Bennison,  specified  in  said  warrant, was  regularly  commenced. 

^^That  the  hearing  of  the  claim  has  been  ac^joumed  from 
day  to  day  and  from  time  before  the  said  Commissioner,  and 
that  the  determination  thereof  yet  remains  to  be  made. 

''That  on  the  80th  of  March  aforesaid,  and  before  the  de* 
fiyery  to  the  respondent  of  this  writ,  the  Commissioner  ad* 
joumed  the  trial  and  determination  of  the  claim  until  Tuesday 
morning,  the  8d  day  of  April,  at  ten  o'clock ;  and  that  the 
Commissioner  did  then  direct  the  respondent,  as  Marshal,  to 
produce  the  body  of  the  said  Rosetta  before  him,  on  the  day 
and  at  the  hour  stated,  to  abide  his  determination  as  Commis- 
sioner in  the  premises. 

''This  respondent,  therefore,  respectfully  denies  tiie  right 
and  jurisdiction  of  the  Court  of  Common  Pleas  of  Hamilton 
county  to  compel  him  to  produce  the  body  of  the  said  Rosetta 
before  it,  under  the  circumstances  stated.^' 

It  is  admitted  that  before  the  warrant  of  the  Commis- 
sioner was  issued,  the  colored  girl  Rosetta  was  taken  by  a 
haheas  eorpiu  at  Columbus,  in  Ohio,  while  passing  through  the 
State  with  the  agent  of  her  master,  before  a  Judge  of  Pro- 
bate, who  decided  that  she  was  free,  and  at  the  same  time 
appointed  Van  Slyke  her  guardian. 

The  seventh  section  of  the  act  of  Congress  of  the  2d  of 
March,  1888,  proyides  'Hhat  either  of  the  Justices  of  the  Su- 
Court,  or  a  Judge  of  any  District  Court  of  the  United 
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States,  in  addition  to  the  anthority  already  conferred  bj  Iiy, 
shall  have  power  to  grant  writs  of  habeas  corpus  in  all  eases 
of  a  prisoner  or  prisoners,  in  jail  or  confinement,  where  he  or 
they  shall  be  committed  or  confined  on  or  by  any  anthoritj  or 
law,  for  any  act  done  or  omitted  to  be  done  in  pursoance  of  s 
law  of  the  United  States,  or  any  order,  process,  or  decree  of  anj 
jndge  or  court  thereof;  any  thingin  any  act  of  Congress  to  the 
contrary  notwithstanding.  And  if  any  person  to  whom  saek 
writ  of  habeas  corpM  may  be  directed  shall  refuse  to  obey  the 
same,  or  shall  neglect  or  refuse  to  make  return,  or  shall  make 
a  false  return  thereto,  in  addition  to  the  remedies  already 
giyen  by  law,  he  or  they  shall  be  deemed  and  taken  to  be 
guilty  of  a  misdemeanor,  and  shall,  on  conyiction  before  sdj 
court  of  competent  jurisdiction,  be  punished  by  fine  not  ex- 
ceeding one  thousand  dollars,  and  by  imprisonment  not  ex- 
ceeding six  months,  or  by  either,  according  to  the  nature  and 
aggravation  of  the  case/' 

This  section,  which  regulates  the  writ  of  habea%  ewrptUj  iraa 
enacted  to  meet  the  nullification  doctrines  proclaimed  by 
South  Carolina,  but  which,  in  this  respect,  it  is  belieyed,  were 
never  acted  upon  by  that  State.  Little  was  it  supposed  that 
the  principle  could  ever  have  a  necessary  application  to  the 
Northern  or  Western  States,  whose  members  of  Congress  ad- 
vocated and  voted  for  the  law. 

The  right  to  issue  the  writ  can  only  arise  by  a  total  nulli- 
fication of  the  Federal  authority,  and  the  imprisonment  of  one 
of  its  officers,  not  for  a  crime,  but  for  the  performance  of  da- 
ties  enjoined  on  him  by  law,  and  which  he  has  swom  to 
perform. 

It  is  contended  that  the  case  under  consideration  is  not 
within  this  statute.  The  Marshal  omitted  to  do  the  act  or- 
dered to  be  done  by  the  honorable  Judge  Parker,  because  it 
would  be  in  express  violation  of  his  duty  under  an  act  of  Con- 
gress. This  is  literally  within  the  act.  But  it  is  alleged  the 
Commissioner  has  no  authority  to  act  judicially,  as  he  iras 
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not  appointed  as  judges  are  required  to  be  appointed  by  the 
Constitution. 

The  second  section  of  the  second  article  of  the  Constitution 
provides  ^^that  Congress  may  by  law  vest  the  appointment  of 
saeh  inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  Courts  of  law,  or  in  the  heads  of  Departments." 

By  the  fugitive  act  of  1850,  the  Commissioners  appointed 
bj  the  Circuit  Courts  of  the  United  States  have  concurrent 
jurisdiction  with  the  Judges  of  the  Circuit  and  District  Courts 
of  the  United  States,  &e. 

These  Commisioners  were  appointed  under  the  act  of  1842 ; 
and  under  that  act  they  had  power  to  issue  warrants,  to 
arrest  persons  who  had  committed  offences  under  the  law 
of  the  United  States,  and  on  hearing,  commit  them,  hold  them 
in  bail  to  answer,  or  to  discharge  them,  as  in  their  judgment 
the  law  required. 

The  nature  of  the  duties  of  the  Commissioners  under  the 
act  of  1850  is  not,  in  principle,  different  from  those  which 
they  previously  discharged.  The  inquiry  of  a  Commissioner 
or  a  Judge  under  the  fugitive  act  is  not  strictly  whether  the 
person  is  free,  but  whether  he  owes  service  to  the  claimant. 
In  its  results  the  inquiry  may  involve  the  liberty  of  the  fugi* 
tive;  but  the  principle  applies  to  an  apprentice  as  well  as  to' 
a  slave. 

It  must  be  admitted  that  this  inquiry  is  somewhat  in  the 
nature  of  judicial  power;  but  the  same  remark  applies  to  aU 
the  officers  of  the  accounting  departments  of  Government. 
They  investigate  claims,  and  decide  on  the  evidence.  The 
examiners  in  the  Patent  Office  determine  on  the  merits  and 
novelty  of  inventions.  This  becomes  a  judiciiil  duty  in  every 
suit  between  conflicting  patents.  It  is  impracticable,  in  car- 
rying on  the  machinery  of  government,  to  prescribe  precise 
limits  to  the  exercise  of  executive  and  judicial  power  in  d^ 
dding  upon  claims.    The  Supreme  Court  has  had  the  acts  of 
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tiMse  Commissioners  before  it,  and  has  always  treated  tims 
as  haying  anthoritj  under  the  law. 

Two  grounds  are  urged  by  oounsel  as  sustaining  the  jom- 
diotion  of  the  State  Judge : 

1.  That  before  the  fiogitire  was  arrested  by  Ihe  Hanbi, 
she  was  declared  to  be  free  by  the  Probate  Court. 

2.  That  the  warrant  was  defectiye  in  not  stating  that  tbe 
girl  escaped  from  the  State  in  which  she  was  held  as  i 
dave. 

It  must  be  admitted  that  the  autiborities  are  not  nnifem 
OB  the  point,  whether  the  decision  on  a  habeoM  carpus  is  final 
This  may  be  said  of  the  authorities  in  this  country  and  in  Eng- 
land. I  haye  been  myself  inclined  to  think  such  a  decision  shoiiU 
be  considered  final,  where  there  was  clearly  jurisdiction  and  a 
full  and  fair  hearing ;  but  that  it  might  not  be  so  considered  wha 
any  of  these  requisites  were  wanting,  or  when  new  and  impor- 
tant eyidence  could  be  obtained.  Some  years  since  I  was  con- 
sulted by  a  Commissioner  on  the  propriety,  after  a  hearing, 
of  giying  time  to  obtain  new  eyidence.  Seyeral  unimpeadzed 
witnesses  swore  positiyely  to  the  identity  of  the  fiigitiye.  I 
adyised  that  time  should  be  giyen,  and  eyentually  it  was  saA* 
fiietorily  shown  that  the  first  witnesses  were  mistaken,  and 
that  the  fiigitiye  was  living  in  Canada.  This  discharged  him 
from  custody. 

It  would  be  difficult  to  find  any  proyision  in  the  act  of  1850 
under  which  a  State  Judge  can  exercise  jurisdiction.  The 
act  is  special  and  stringent.  Officers. are  named  in  the  sta- 
tute whose  duty  it  is  to  act  when  cases  are  brought  befoi« 
them.  There  is  no  reference  to  State  authorities,  I  believe, 
•ither  directly  or  indirectly.  There  is  no  law  in  Ohio  ifVtA 
authorizes  State  Judges  to  act.  It  is  true  that  the  act  of 
1788  did  authorize  State  Ma^trates  to  exercise  jurisdic- 
tion under  it,  and  that  act  has  only  been  repealed  so  ftf  ss 
repugnant  proyisions  are  contained  in  the  act  of  1850. 

But  it  is  not  necessary  to  the  decision  of  the  case  in  band 
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to  hold  that  the  decision  of  the  Probate  Judge  was  not  final; 
nor  is  it  necessary  to  show  that  the  warrant  had  no  defects* 
It  maj  be  admitted  that  the  first  decision  on  the  habM$  eorpu$ 
was  a  bar  to  the  inquirj  before  the  Commissioner,  and  that 
the  warrant  was  defective ;  but  can  a  State  Judge  take  jurisdic> 
tion  on  these  grounds  ?  It  is  the  exercise  of  an  appellate 
power,  which  is  not  given  by  the  laws  of  the  United  States 
or  the  laws  of  the  State.  Suppose  these  objections  had  been 
made  before  the  Gommissioneri  he  could  have  considered  them. 
In  regard  to  the  warrant,  he  could  have  amended  it  if  neces- 
sary. But  it  would  not  have  been  necessary.  The  fugitive  be- 
ing  in  the  custody  of  the  Marshal,  with  the  consent  and  at 
the  request  of  the  master,  she  was  lawfully  held  for  the  pur- 
pose of  the  inquiry.  And  as  to  the  decision  of  the  Probata 
Court,  whether  it  constituted  a  bar  to  the  proceedings,  it  was 
a  matter  for  the  decision  of  the  Commissioner. 

I  think  these  grounds  are  unprecedented  in  judicial  pro- 
ceedings, except,  perhaps,  in  the  decision  of  the  Supreme 
Court  in  Wisconsin.  That  court  sat  as  a  Court  of  errors  on 
the  proceedings  of  the  District  Court  of  the  United  States. 
That  case,  I  observed,  received  high  commendation  in  the  ar- 
gument before  the  State  Judge;  but,  as  it  may  come  before 
the  Supreme  Court  for  revision,  it  is  not  fit  that  I  should  speak 
of  it  in  regard  to  the  federal  powers.  I  will,  however,  refer 
to  the  Revised  Statutes  of  Wisconsin,  page  780,  sec.  22,  which 
authorizes  the  prisons  of  the  State  to  be  used  by  the  United 
States,  and  the  Sheriff  and  his  deputies  are  required  to  keep 
the  prisoners  safely  ^^until  they  be  discharged  by  due  course 
of  the  laws  of  the  United  States.'^ 

It  must  be  recollected  that  when  the  JiabeoB  corptu  was 
served  upon  the  Marshal,  the  case  before  the  Commissioner 
was  in  progress,  and  near  its  termination.  Is  there  any  pre* 
cedent  for  such  a  procedure?  If  the  State  Court  had  a  con- 
current power,  the  proceeding  would  have  been  irregular  and 
void.  Under  the  same  government  I  could  not  have  inter- 
posed.   But  that  a  court  of  a  different  government  could  in- 
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terpose  in  this  form,  is  sanctioned  by  no  law  or  precedent 
Before  the  Supreme  Court  of  Wisconsin  reversed,  as  a  court 
of  error,  the  decision  of  the  District  Court,  it  had  the  grace 
to  wait  until  that  Court  had  finally  decided. 

It  is  not  usual  in  legal  proceedings  to  plead  a  former  re- 
covery or  a  former  acquittal.  Can  any  court  interfere  is 
such  cases  and  take  the  case  from  the  court  in  which  the  juris- 
diction is  vested  ?  If  the  Commissioner  did  wrong,  does  that 
authorize  the  State  Judge  to  interpose  by  writ  of  habeas  ear- 
p%Uy  and  withdraw  the  case  from  the  Federal  jurisdiction  ? 

It  is  a  general  principle  of  law,  to  which  I  know  of  no 
exception,  that  the  laws  of  every  Government  shall  be  con- 
strued by  itself;  and  such  construction  is  acted  upon  by  the 
judiciary  of  all  other  countries. 

By  the  Federal  Constitution  ^^  the  judicial  power  of  the 
United  States  is  declared  to  be  vested  in  one  Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish."  Under  this  provision  the  judi- 
ciary of  the  Union  gives  a  construction  to  the  laws,  which  is 
obligatory  on  the  State  tribunals.  The  Constitution  again 
declares  that  ^^  the  Constitution  and  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land;  and  the 
judges  in  every  Stal^  shall  be  bound  thereby,  any  thing  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding.** 

The  construction  of  the  statutes  of  the  different  States, 
except  where  the  Supreme  Court  of  the  Union  exercises  an  ap- 
pellate power,  has  uniformly  been  followed  by  Ae  Courts  of  the 
United  States.  This  has  been  carried  so  far  by  the  Supreme 
Court  as  to  reverse  its  own  decisions  to  conform  to  a  change 
in  the  decisions  of  the  State  Court,  and  this  was  on  the  ground 
of  policy,  to  avoid  two  rules  of  property  in  the  same  State. 
It  has  been  considered  as  no  degredation  by  the  Supreme 
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Court  to  follow  the  establkhed  conBtrnction  of  the  local  lawa 
by  the  Gonrte  of  the  States.  There  is  no  instance,  it  is  be- 
lieyed,  where  a  Federal  Court  has  disregarded  the  decisions 
of  a  State  Court,  where  it  possessed  no  appellate  power. 

Some  years  ago  an  individnal  was  indicted  for  a  ci^pital 
offence  in  the  Circuit  Court  of  the  United  States,  in  which 
Ami  most  learned  and  able  man.  Judge  Story  presided.  The 
same  individual  was  in  prison  under  State  process  for  debt, 
or  some  petty  offence.  The  District  Attorney  of  the  United 
States  moved  the  Court  to  issue  a  habeas  corpus  to  bring  the 
defendant  before  the  court ;  ibut  that  learned  Judge  held  he 
had  no  power  to  issue  the  writ  for  that  purpose. 

A  year  or  two  ago  a  case  similar  in  principle  occurred  in 
the  Circuit  Court  of  the  United  States  for  Ohio,  and  thai 
court  held  it  had  no  power  to  take  the  defendant  from  the 
State  jurisdiction.  In  such  cases  in  this  State,  an  arrange- 
ment has  been  made  with  the  State  authority  to  order  the 
accused  to  be  delivered  to  the  Marshal,  with  a  pledge  that 
ke  should  be  returned  to  the  State  jurisdiction ;  and  whdre  a 
ooncarrent  jurisdiction  exists  in  the  Federal  and  State  Courts, 
the  Federal  Courts  have  uniformly  held  the  suit  in  these 
oourts  to  be  abated  where  the  same  cause  of  action  has  been 
saed  in  the  State  Court. 

I  cannot  withhold  the  expression  of  my  surprise  at  the  ear- 
nest, if  not  indignant  manner  in  which  the  counsel  spoke  of 
the  conduct  of  the  Commissioner  in  issuing  his  warrrant  after 
ike  decision  of  the  Probate  Court  on  the  habeas  corpus;  and 
an  intimation  was  thrown  out  that,  if  the  peace  of  the  country 
is  to  be  preserved,  more  respect  must  be  shown  by  the 
Federal  authority  to  the  decisions  of  the  State  Court. 

There  is  not  the  least  foundation  for  this  feeling  and  ex- 
pression. It  arises  from  an  entire  misconception  of  the  case 
under  consideration.  The  Commissioner  of  the  United  States 
issued  his  warrant  to  arrest  the  supposed  fugitive  from  labor 
on  the  application  of  the  master.    There  is  no  evidence  that 
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he  had  any  knowledge  of  the  previous  decision  of  the  ProlMte 
Judge.  No  one,  I  sappoae,  will  allege  that  he  had  1^ 
•yidence  of  the  fi^t.  But  suppose  the  record  had  been  pre- 
sented to  him,  did  he  show  any  want  of  respect  to  the  Stite 
Court  by  issuing  the  warrant  and  inquiring  into  the  com- 
plaint 7  This  by  no  means  prejudiced  the  right  of  the  iiigi- 
tiye,  as  the  preyious  decision  could  be  set  up  in  bar  of  tbe 
procedure,  if  such  decision  were  finaL 

But  I  have  an  authority  on  this  point.  Some  years  agoi 
h0bea$  corpui  was  issued  by  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  ef  New  York,  to  bring  before 
it  an  individual  who  had  been  arrested  as  a  fugitive  from  ju- 
tice  under  our  late  treaty  with  England.  The  Circuit  Court 
was  held  by  Judge  Betts,  the  District  Judge,  who,  on  s  M 
•zamination,  remanded  the  prisoner  to  be  given  up  under  tk 
treaty.  Judge  Nelson,  out  of  court,  issued  another  hdem 
earptUf  and  the  prisoner  being  brought  before  him,  he  wi- 
joumed  the  case  to  the  Supreme  Court.  When  the  mstter 
was  in  discussion  before  the  Court,  I  urged  that  the  second 
habeas  corpui  was  irregular.  The  case  was  dismissed  for 
want  of  jurisdiction,  but  a  majority  of  the  Judges  intimated 
the  opinion  that  the  first  decision  by  the  Circuit  Court  irai 
no'  bar  to  the  second  writ.  I  differed  with  my  brethren  os 
the  question ;  but  as  the  court  did  not  take  jurisdiction,  no 
decision  was  given  in  the  case.  The  writ  of  habeas  eoff^ 
being  returned  to  Judge  Nelson,  he  dischu*ged  the  prisoner. 

Every  one  who  examines  the  authority  in  this  country  and 
in  England,  will  find  that  there  have  been  diversity  of  jadg- 
aents  on  the  point  whether  the  decision  on  a  habeas  e&rfss  n 
final ;  and,  after  the  case  above  cited,  the  sympathies  of  the 
counsel  for  the  indignity  done  to  the  Judge  of  Probate  duj 
well  be  Bpared,«as  also  all  apprehensions  of  the  public  pei00 
being  disturbed  for  any  want  of  respect  by  the  Fedtfil 
authorities  to  the  State  Courts.     State  rights  are  invoked  by 
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the  eonnael.  If  these  rights  are  constmed  to  mean  a  snbrer^ 
rion  of  the  Federal  anthorities,  they  may  be  somewhat  in 
danger. 

That  the  Commissioner  had  jurisdiction  in  the  cas^  is  dear. 
While  duly  engaged  in  the  inyestigation  of  the  matter,  the 
honorable  Judge  of  the  Common  Fleas,  whose  motives  I  by 
no  means  question,  by  a  habeas  corpus^  took  from  the  custody 
of  the  Marshal  the  body  of  the  fugitive,  which  left  the  Com- 
miasioner  without  a  case.  It  wrested  from  him,  without  any 
rathority  of  law,  the  subject  of  his  jurisdiction.  This,  so  far 
aa  I  know,  is  withoiit  precedent.  Had  any  Commissioner  or 
Federal  Judge  interposed,  and  by  the  same  means  disre- 
garded and  disturbed  the  jurisdiction  of  a  State  Court,  I 
ahoold  have  felt  not  less  concern  than  the  eloquent  counsel* 

A  sense  of  duty  compels  me  to  say  that  the  proceedings  of 
the  honorable  Judge  were  not  only  without  the  authority  of 
law,  but  against  law,  and  that  the  proceedings  are  void,  and 
I  am  bound  to  treat  them  as  a  nullity.  The  Marshal  is  dia- 
charged  from  custody. 
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A  elaim  of  title  under  a  tax  Mle,  cftn  only  be  euatained  bj  shoiriiig  a 
mABtaniial  compliance  with  the  Statute. 

Under  the  Ux  law  of  OhiO|  of  the  14th  of  March,  1881,  which  declans 
that  the  deed  of  a  County  Auditor  for  land  sold  for  taxes  shall  vest  a  good 
and  Talid  title  in  the  grantee,  both  in  law  and  equity,  and  shall  be  receiyed 
iB  all  eourts  as  prima  fade  of  a  good  and  Talid  title,  the  deed  is  admissi- 
ble in  eTidence,  without  proof  of  the  preliminary  proceedings. 

The  deed  being  receiyed  in  eyidence,  the  ohm  of  impugning  its  yatidity, 
by  showing  that  the  prior  proceedings  were  irregular  or  illegal,  rests  en 
the  other  party.  " 

The  recitals  in  the  County  Auditor's  deed,  being  made  under  the  sanctioa 
ef  hie  oflcial  oath,  are  preeumed  to  be  true  till  the  contrary  is  preyed. 

In  proof  of  the  prooeedingSi  prelimlnaiy  to  the  sale,  it  is  only  neeeamy 
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to  show  bj  the  Ooanty  Auditor's  reoord,  such  £acts  as  the  Stfttaio  eiyiewjy 
requires  to  be  of  record;  and  parol  proof  is  admissible  of  any  UOt,  Mt 
required  to  be  recorded. 

The  doctrine  of  presumption  in  fkyor  of  the  a«ts  of  sworn  public  offieeii, 
applies  in  cases  involTing  the  ralidity  of  tax  proceedings. 

Messrs.  Swayne  and  Baker ^  for  plaintiff. 
Messrs*  Mason  and  WhiUj  for  defendant. 

OPINION  OF  THB  COURT,   BY  JUDGB  LBAVITT. 

This  is  an  action  of  ejectment  for  a  tract  of  land  in  (SsA 
County.  By  agreement  of  counsel  the  case  was  submitted  sad 
argued  at  the  last  term,  without  the  intervention  of  a  jvj, 
and  with  the  understanding  that  the  evidence  offered  was  to 
be  received,  subject  to  all  legal  exceptions  to  its  competency. 

The  lessors  of  the  plaintifb,  as  proof  of  title,  have  intro- 
duced a  patent  from  the  United  States,  dated  the  17di  of 
June,  1817,  granting  the  tract  in  controversy  to  Joseph 
Lamb's  heirs;  and,  in  connection  with  this,  they  have  proved 
that  they  are  the  legal  heirs  of  the  said  Lamb. 

The  defendant  sets  up  a  title  under  a  sale  of  the  land  for 
taxes.  He  has  offered  in  evidence,  1st.  A  deed  from  J.  8. 
Halsey,  County  Auditor  of  Clark  County,  dated  28th  of 
March,  1885,  to  Landaff  W.  Andrews,  which,  after  redting 
fully  the  prior  proceedings,  shows  a  sale  of  the  tract  on  the 
last  Monday  of  December,  1832,  to  James  L.  Torbert, 
for  the  taxes  of  1831  and  1832,  and  an  assignment  of  the 
certificate  of  purchase  by  Torbert  to  said  Andrews.  2d.  A 
deed  from  Andrews  and  wife  to  Joseph  Wheldon,  dated  the 
17th  of  March,  1837.  3d.  A  deed  from  Wheldon  and  wife 
to  the  defendant,  dated  the  16th  of  May,  1889. 

The  defendant  also  offered  in  evidence,  an  abstract  froie 
the  books  of  the  County  Auditor's  office,  from  which  it  ap- 
pears that  the  land  was  entered  upon  the  duplicates  in  the 
name  of  Joseph  Lamb's  heirs,  for  the  years  1831  and  1^/ 
and  having  been  returned  delinquent  for  those  years  iras 
offered  for  sale,  and  sold  by  the  County  Treasurer  to  the  ^i 
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James  L.  Torbert.  In  oonnection  with  these  abstracts,  the 
duplicates  from  the  offices  of  the  County  Treasurer,  the 
County  Auditor,  and  the  Auditor  of  the  State  for  the  years 
aboye  named,  as  also  an  authenticated  copy  of  the  delinquent 
hsts  from  the  office  of  the  State  Auditor,  were  exhibited. 
The  defendant  also  introduced  James  S.  Halsey,  the  County 
Auditor  of  Clark  County  during  the  progress  of  these  pro- 
ceedings, as  a  witness,  who  testified  that  the  duplicates 
exhibited  as  those  delivered  by  him  to  the  County  Treasurer 
for  tho  years  1831  and  1882,  were  the  same  that  were  made 
out  and  deliyered  by  the  witness  to  the  Treasurer,  with  the 
proper  year  marked  on  the  back  of  each. 

The  lessor  of  the  plaintifib  also  offered  certain  abstracts 
from  the  books  of  the  County  Auditor's  office,  with  copic^  of 
the  certificates  appearing  on  the  duplicates  in  that  office  for 
the  years  1881  and  1832,  to  prove,  from  the  dates  of  those 
certificates,  that  the  duplicates  had  not  been  made  out  and 
deliyered  to  the  Treasurer  within  the  time  prescribed  by  the 
Statute,  and  that  in  other  respects  the  law  had  not  been  com* 
plied  with. 

In  explanation  of  the  dates  of  the  certificates  referred  to, 
the  defendant  examined  Mr.  Halsey,  who  stated  that  the 
dates  affixed  to  them  had  no  reference  to  the  time  when  the 
duplicates  for  the  use  of  the  County  Treasurer  were  made  out, 
or  the  date  of  their  delivery  to  him  by  the  witness  as  County 
Auditor.  And  the  witness  also  stated  that  he  had  no  reason 
to  doubt,  and  did  believe,  that  the  duplicates  referred  to  were 
made  out  and  placed  in  the  hands  of  the  Treasurer  in  proper 
time.  • 

This  statement,  it  is  believed,  presents  substantially,  the 
eyidence  offered  in  this  case,  though  probably  not  in  the  pre- 
^e  order  of  its  introduction  -by  the  parties.  It  shows, 
however,  with  sufficient  distinctness  the  matters  in  contro* 
versy  requiring  the  consideration  of  the  Court. 
There  is  no  disagreement  between  the  counsel  as  to  the 
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eorreetness  of  the  principle  that,  to  enstain  a  tax  tide,  At 
party  claiming  under  it  must  show  a  substantial  oomplia&tt 
with  the  requirements  of  the  Statute  under  which  the  pio* 
oeedings  hare  taken  place.  This  has  been  too  well  settled;  at 
applicable  to  the  acts  of  all  public  officers  deriying  their  as- 
ihority  from  the  statutory  enactments,  to  be  now  questitwed. 
In  general,  the  Courts  of  Ohio  have,  applied  it  with  grest 
stringency  to  proceedings  constituting  the  basis  of  tax  titka 
In  some  of  the  more  recent  cases,  howey^r,  which  wiU  be  pir 
ticularly  noticed  hereafter,  the  Supreme  Court  of  Ohio  htn 
relaxed  from  the  strictness  and  severity  of  their  earlier  decir 
sions.  But  the  right  of  a  party  resisting  the  validity  of  a  tox 
title,  to  impugn  it  by  showing  defects  and  irregularities  in  the 
preliminary  proceedings,  has  been  uniformly  ree<^niied  by 
that  Court  And  in  this  Court  also,  in  the  few  cases  irbid 
have  been  before  it,  involving  tax  titles,  the  same  principle 
has  been  sanctioned.  Yet  it  must  be  admitted  that  in  thb 
class  of  cases,  questions  of  no  small  difficulty  sometimes  arise 
as  to  what  constitutes  a  substantial  compliance  with  the  lav, 
and  under  what  circumstances  parol  proof  is  admissible  to 
show  what  has  been  done,  and  to  what  extent  the  doctrine  of 
presumption  in  favor  of  the  acts  of  public  officers,  may  be 
properly  applied  to  sustain  those  acts. 

Before  we  consider  the  question  whether  the  defendant 
has  proved  that  in  the  proceedings  under  which  he  elaine 
title,  there  has  been  a  substantial  compliance  with  the  Statute, 
it  may  be  proper  to  ascertain  under  what  circumatanoes  tbe 
deed  of  the  County  Auditor  is  to  be  received  and  treated  bj 
the  Court  as  prima  facie  evidence  of  title  in  the  grantea 
This  point  has  been  discussed  by  counsel,  and  several  anthori- 
ties  have  been  cited  applicable  to  it.  On  the  one  hand,  it  is 
insisted  that  the  deed,  including  all  its  recitals,  is  to  be  re* 
oeived  and  accredited  as  prima  facie  evidence  of  title,  wiUumt 
other 'proof ;  and  that,  being  so  received,  the  onus  of  sbowiiy 
defects  and  irregularities  in  the  prior  proceedings,  affecting 


APRIL  TSSMy  1855.  889 

Joseph  Lamb's  Heirs  «.  JaoMS  H.  Gillsit 

ita  validity,  ftdls  on  the  party  who  resists  the  title  set  up 
under  it :  or,  if  the  deed  is  not  thus  receiyed,  and  this  effeet 
given  to  it  without  extrinsic  proof,  it  is  necessary  only  to 
show  preliminarily,  that  the  land  sold  for  taxes  and  oonyeyed 
by  the  deed,  had  been  duly  entered  on  the  duplicate  for  taxa- 
tion, and  had  been  returned  delinquent  and  sold  for  the  taxes. 
On  the  other  hand,  it  is  urged  that  the  Auditor's  deed  is  not 
per  s«,  to  be  reeeiyed  9lb  prima  facie  eyidence,  and  only  when 
it  is  sustained  by  proof  of  a  strict  compliance  with  all  the 
provisions  of  the  Statute. 

This  point,  in  the  precise  form  in  which  it  has  been  dis- 
cussed by  counsel,  does  not  necessarily  arise  in  this  case. 
The  defendant,  without  pressing  the  question  of  the  ad- 
misflibili^  of  the  deed,  unsustained  by  other  proof,  has 
introduced  the  record  of  the  proceedings  on  which  it  is 
based;  and  that  record  constitutes  an  item  of  evidence 
in  the  case.  In  this  view,  the  Court  might  properly 
restrict  their  enquiry  to  the  question  of  Uie  sufficiency  of 
the  Auditor's  deed,  sustained  as  it  is  by  the  extrinsic 
proof  offered  by  the  defendant.  We  will,  however,  briefly 
consider  the  provision  of  the  Statute  under  which  this 
deed  was  made,  and  the  authorities  referred  to  by  counsel 
bearing  on  the  question  of  its  construction.  And  here  it  may 
be  remarked,  that  on  this  question,  in  accordance  with  a  prin- 
ciple long  sanctioned  by  the  Supreme  Court  of  the  United 
States,  we  shall  be  guided.in  our  conclusions  by  the  construc- 
tion given  to  the  Statute  by  the  Supreme  Court  of  Ohio,  so 
far  as  it  is  fixed  and  ascertamable. 

The  Statute  under  which  the  land  in  dispute  was  sold  for 
taxes,  was  the  act  prescribing  the  duties  of  County  Auditors, 
passed  March  14,  1831.  8  Ohasey  1807.  This  Statute, 
among  other  things,  requires  that  if  land  returned  delinquent 
for  the  non-payment  of  taxes  and  sold,  is  not  redeemed  by  the 
owner  within  two  years  from  the  date  of  the  sale,  the  County 
Auditor,  after  the  expiration  of  that  time,  shall  make  out  ami 
24a 
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deliyer  a  deed  therefor  to  the  purchaser  or  his  assignee.  And 
the  89th  sec.  declares  the  effect  of  the  deed  in  these  words:— 
^^The  deed  so  made  by  the  Auditor,  shall  yest  in  the  gnatee, 
his  or  her  heirs  or  assigns,  a  good  and  valid  title,  both  id  Itw 
and  equity,  and  shall  be  received  in  all  Courts  as  prima  facie 
evidence  of  a  good  and  valid  title  in  such  grantee,  his  or  kr 
heirs  or  assigns." 

Some  cases  from  the  Ohio  Reports  have  been  cited  by  oouk 
sel,  on  the  point  under  consideration,  which  originated  under 
Statutes  differing  in  their  general  provisions,  and  espedsilj 
in  the  language  used  declaring  the  effect  of  a  deed  executed 
for  land  sold  for  taxes,  from  that  under  which  the  proceed- 
ings in  this  case  were  had.  It  will  not  be  necessary  to  notbe 
these  with  much  particularity.  In  the  case  of  JETott't  JTnnT. 
HemphtU's  ffeirSj  S  Ohio  J2.,  232,  it  is  not  stated  in  the  report 
under  what  Statute  the  tax  proceedings  took  place,  nor  wbft 
was  the  peculiar  language  of  the  law  in  regard  to  the  efiectof 
the  deed  for  land  sold  for  taxes.  The  Court  held  that  the 
deed  was  no  evidence  of  title,  unless  accompanied  with  proof 
that  the  proceedings  prior  to  the  sale  had  been  condacted 
according  to  the  requirement  of  the  Statute.  And,  in  tk 
case  of  Carlide  v.  Longwcrth^  6  Ohio  R.y  868,  which  inYolted 
the  validity  of  a  tax  deed  under  the  act  of  February  1, 1825, 
the  same  principle  w'as  settled.  The  9th  section  of  the  act 
provided,  that  ^^the  deed  made  by  the  County  Auditor,  is 
herein  befor€  $peeifiedj  shall  be  received  as  prima  faeu  evi- 
dence of  title,  and  'shall  convey  to  the  purchaser  or  pv- 
chasers,  a  good  title  in  law  and  equity,"  &c.  The  Court 
say :  ^^  Before  the  deed  made  by  the  County  Auditor  csnbe 
received  as  evidence,  it  must  be  shown  that  he  had  aathoritf 
to  make  it.  This  is  done  by  showing  that  the  land  had  been 
advertised  and  sold  for  taxes."  And  again :  ^^  In  oonneotioD 
with  this  preliminary  evidence,  the  deed  will  be  received,  uA 
the  Legislature  has  declared  its  effect."  In  the  case  d  tb 
ffeirs  of  Thompson  v.  Gotham,  9  Ohio  R.,  171,  the  Court 
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say:  '^In  order  to  sustain  a  title  under  a  sale  for  taxes,  it  la 
not  sufficient  to  produce  the  Collector's  deed.     There  must 
be  evidence  to  show  that  the  tax  has  been  levied,  that  the 
steps,  required  bj  law  to  authorize  the  sale,  have  been  taken, 
and  that  the  person  making  the  deed  had  authority  to  make 
it."    The  tax  in  the  case  here  cited,  was  not  assessed  under 
a  general   tax   law,  but   by  a  corporation,  having   power 
under  its  charter  to  levy  taxes  for  certain  purposes. 
'  The  next  case  presenting  the  question  whether  the  Audi- 
tor's deed,  under  a  tax  sale,  could  be  received  in  evidence 
without  extrinsic  proof  to  support  it,  was  that  of  Ikimey  v. 
Teamanj  14  Ohio  i2.,  20.    In  this  case  there  had  been  a  for- 
feiture of  the  land  to  the  State,  for  the  nonpayment  of  taxes; 
and  the  land  was  sold  under  the  act  of  the  14th  March,  1831, 
providing  for  the  sale  of  lands  forfeited.     3  Cfhase,  1817. 
By  the  6th  section  of  the  act,  the  County  Auditor  was  re- 
quired to  execute  a  deed  to  the  purchaser,  ^' which  deed,"  it 
IB  declared,  ^^  shall  be  prima  facie  evidence  of  title  in  the 
purchaser  or  purchasers."    The  deed  of  the  County  Auditor 
was  objected  to,  as  inadmissible  without  proof  of  the  prelimi- 
iiary  proceedings*    In  the  commencement  of  their  opinion, 
the  Court  say:  ''The  objection  to  the  introduction  of  this 
deed,  presents  a  new  and  interesting  question,"  from  which  it 
18  to  be  inferred  that  there  had  been  no  previous  decision  of  the 
Court  on  that  point,  that  was  regarded  as  authoritative.    After 
a  critical  examination  of  the  Statute,  the  conclusion  to  which 
the  Court  arrives,  is,  that  effect  must  be  given  to  the  clear 
Uid  explicit  provision  of  the  Statute  declaring  that  the  Audi- 
tor's deed  shall  be  prima  facie  evidence  of  title  in  the  grantee^ 
The  Court  say,  "  it  makes  the  deed,  while  unimpeached,  evi- 
dence m  and  of  itself,  without  any  other  proof."      And 
adverting  to  the  decision  in  the  case  of  Gariisle  v.  L(mgworthj 
the  Court  arrived  at  the  conclusion  that  it  rested  on  the  pe- 
culiar phraseology  of  the  9th  section  of  the  act  of  1825, 
which  declared  the  Auditor's  deed  evidence,  only  after  proof 
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that  the  preliminary  reqaisites  of  the  Statate  had  been  com- 
plied with. 

This  case  would  seem  to  be  decisire  on  the  question  nov 
vnder  consideration.  It  is  true  the  tax  title  set  up  in  tkt 
case  was  based  on  a  sale  of  land  forfeited  to  the  State  for  noih 
payment  of  taxes,  pursuant  to  the  act  of  the  14th  of  March, 
1881,  to  provide  for  the  sale  of  lands  thus  forfeited.  But  in 
principle,  no  distinction  is  perceived  between  a  sale  under 
that  Statute  and  the  Statute  authoriiing  the  sale  of  lands  d^ 
linquent  for  the  nonpayment  of  taxes.  In  either,  there  mint 
be  a  substantial  compliance  with  the  requirements  of  die 
Statute.  It  is  noticeable,  however,  that  there  is  some  ^fe- 
ence  in  the  phraseology  of  these  Statutes,  in  reference  to 
the  effect  of  the  County  Auditor's  deed.  In  the  law  respect- 
ing sales  for  delinquent  taxes,'  the  Legislature  h^n 
declared  that  the  deed  made  by  the  Auditor  shall  '^Tttt 
a  good  and  valid  title"  in  the  grantee,  both  '^  in  lair  and 
equity,*'  and  shall  be  received  in  all  courts  as  prima  f(uu 
evidence  of  a  good  and  valid  title,"  whereas,  in  the  act  relat- 
ing to  forfeited  lands,  it  is  simply  declared  that  the  Auditor'^ 
deed  "  shall  be  prima  facie  evidence  of  title  in  the  par- 
chaser  or  purchasers."  It  seems  clear,  that  if  under  tie 
latter  Statute  the  deed  is  admissible  in  evidence,  unsnstaiBed 
by  proof  of  the  preliminary  proceedings,  much  more  is  it  to 
under  the  act  relating  to  sales  of  delinquent  lands,  in  wUdi 
the  Legislature,  ex  indtistria^  have  declared  that  the  deed 
shall  vest  in  the  purchaser  a  good  title,  both  in  law  aad 
equity,  and  in  mandatory  terms  have  required  aU  Courts  to 
receive  such  deed  as  prima  facie  evidence  of  title. 

The  ruling  of  the  Supreme  Court  of  Ohio,  in  the  caae  o! 
Tumey  v.  YoemanSj  just  referred  to,  has  not  been  chwgci 
in  any  case  which  has  since  been  before  that  Court,  hot  b^ 
as  we  think,  been  affirmed  in  two  cases  which  will  now  be  no- 
ticed. In  Douglas  v.  Dangerfieidy  14  Ohw  22.,  522,  a  ^ 
title  was  in  question,  originating  under  the  statute  of ' 
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the  same  nnder  irhich  the  proceedings  in  the  case  before  the 
Court  took  place;  bnt  the  question  whether  the  Auditor's 
deed  could  be  received,  per  $e^  as  prima  facte  evidence  of 
title,  was  not  distinctly  presented,  for  the  reason  that  the 
party  claiming  nnder  the  deed  had  introduced  evidence  of 
the  prior  proceedings,  in  support  of  the  deed.  Bnt  in  their 
opinion,  the  Court  make  the  pregnant  remark,  that  ^4t  would 
not,  perhaps,  be  going  too  far  to  say  that  the  production  of 
the  Auditor's  deed  alone  was  sufficient  to  put  the  defendants 
on  their  defence."  It  is  obvious,  we  think,  that  if  there  had 
been  no  extrinsic  evidence  offered,  the  deed  would  have  been 
received,  in  accordance  with  the  decision  in  the  case  of  2W- 
ney  v.  Teomam.  In  a  subsequent  case  between  the  same 
parties,  16  Ohio  iZ.,  24,  the  Judge  who  gave  the  opinion  of 
the  Court,  refers  to  the  former  case,  and  speaks  of  the  point 
decided  as  "  the  late  decision  of  this  Court,  which  gives  effect 
to  tax  deeds  without  other  proof  to  support  them." 

In  view  of  these  cases,  we  think  there  can  be  no  doubt 
that  the  Supreme  Court  of  Ohio  intended  to  give  a  construc- 
tion to  the  provision  of  the  Statute  declaratory  of  the  effect 
of  an  Auditor's  deed,  by  which  such  deed  is  receivable  in  evi- 
dence, without  extrinsic  proof,  as  prima  facie  evidence  of  title; 
and  that  its  reception  throws  upon  the  party  resisting  the 
tax  title  the  burden  of  impeaching  it  by  proof  that  the  prior 
proceedings  were  not  in  accordance  with  the  Statute.  And 
we  accord  fully  with  that  Court  in  this  conclusion  as  we  do  not 
see,  from  the  plain  and  explicit  language  of  the  Statute,  that 
any  other  is  admissible. 

In  accordance  with  this  view,  the  proper  order  of  proof 
would  be,  that  the  evidence  impugning  the  proceedings  on 
which  the  Auditor's  deed  was  based,  should  follow  the  intro- 
duction of  the  deed.  But,  as  before  stated,  as  we  understand 
the  course  pursued  by  counsel  in  the  trial,  the  defendant,  in 
connection  with  the  deed,  offered  transcripts  from  the  books 
of  the  Auditor,  with  other  proof  to  sustain  it.    In  this  poe* 
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tare  of  the  caee,  it  will  perhaps  be  more  conyenient  andip- 
propriate  to  advert  to  this  eyidence4>efore  considering  th&t 
offered  by  the  plaintiffs  in  support  of  their  exceptions  to  tk 
proceedings  prior  to  the  tax  sale. 

As  before  noticed,  the  defendant  has  offered  transcriptB 
from  the  Auditor's  books  showing  the  preliminary  proceed- 
ings, accompanied  with  the  duplicates  for  the  years  1831  and 
1832,  and  an  authenticated  copy  of  the  list  of  lands  retomed 
as  delinquent  for  the  nonpayment  of  the  taxes  for  those  yean. 
From  an  inspection  of  these  papers,  it  satisfactorily  appeals 
that  the  land  in  controversy  was  duly  entered  on  the  dupli- 
cate of  1831,  for  Clark  County,  as  subject  to  taxation,  in  tiie 
name  of  .Joseph  Lamb's  Heirs,  and  was  returned  by  tk 
County  Treasurer  as  delinquent  for  that  year.  It  was  again 
entered  in  the  name  of  the  same  persons  on  the  duplicate  of 
1832,  charged  with  the  tax  of  that  and  the  preceding  year,  irith 
the  interest  and  penalty  added,  and  again  returned  as  delin- 
quent. It  also  appears  from  the  record  of  sales  of  lands  sold 
for  taxes  in  Clark  County,  that  a  list  of  lands  delinquent  for 
the  years  hamed,  embracing  the  tract  in  question,  in  the  name 
of  Lamb's  Heirs,  was  published  for  four  weeks  successiTely 
after  the  1st  of  October,  and  prior  to  the  1st  of  December, 
1882,  in  the  Western  Pioneer j  a  newspaper  printed  at  Spring- 
field, with  a  notice  that  the  several  tracts  named  in  said  list 
would  be  offered  at  public  sale  at  the  Court  House,  on  tke 
last  Monday  of  December,  in  said  year ;  and  that  the  trads, 
pursuant  to  the  notice,  were  offered  for  sale  by  the  Treasnrer! 
and  that  the  tract  in  the  name  of  Lamb's  Heirs  was  returned 
as  sold  to  the  said  Torbert. 

If  we  are  right  in  the  conclusion  before  stated,  that  by  ^ 
express  provision  of  the  Statute,  the  Auditor's  deed  is  to  be 
received  as  prima  fade  evidence  of  title,  it  was  not  incffffl- 
bent  on  the  defendant  to  offer  any  proof  to  sustain  it,  vm 
impeached  by  the  other  party.  We  suppose,  as  a  necesffl^ 
result,  aU  the  recitals  of  the  deed  are  to  be  received  as  true 
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till  the  contrary  appears.     Such  was  clearly  the  intention  of 
the  Statute,  in  the  proyifiion  declaring  the  effect  of  the  Audi- 
tor's deed.   The  deed  is  made  by  that  officer  nnder  all  the  sanc- 
tions  of  his  official  character,  and,  upon  the  soundest  principles 
of  law,  is  to  be  viewed  with  every  presumption  in  its  favor,  un- 
til it  is  invalidated  by  proof.    In  its  recital  of  the  preliminary 
proceedings,  it  is  to  be  regarded  as  a  solemn  certificate  by 
the  officer  that  they  transpired  precisely  as  they  are  set  forth. 
Having  carefulty-esamined  the  recitals  of  this  deed,  and  com- 
pared the  facts  stated  with  the  requirements  of  the  Statute, 
we  find  that  all  these  requirements  have  been  fully  and  accu- 
rately complied  with.      Everything  necessary  to  be  done,  is 
certified  to  have  been  done  in  the  precise  manner  pointed  out 
b J  law. 

Viewing  the  Auditor's  deed  in  this  light,  the  enquiry  is 
presented,  whether  it  is  efficiently  impeached  by  the  proofs 
offered  by  the  plaintiffs.  Before  noticing  the  exceptions  in- 
sisted upon  as  invalidating  the  deed,  it  may  be  proper  to 
remark,  that  they  can  only  be  sustained  by  positive  proof 
that  the  facts  relied  on  as  the  basis  of  the.  tax  title,  and 
which,  by  the  Statute,  give  it  legal  vitality,  do  not  exist.  It 
18  the  undoubted  right  of  the  party  impugning  such  title,  to 
show  that  it  has  no  foundation  in  fact  or  law  on  which  to 
rest.  As  to  him,  the  County  Auditor  cannot  be  regarded  as 
his  agent,  and  he  is  not  concluded  by  his  acts,  and  may  even 
eontradict  facts  appearing  of  record  on  the  Auditor's  books. 
He  may  defeat  the  tax  title  by  showing  that  the  land  taxed 
was  by  law  exempt  from  taxation,  or  that  it  was  not  entered 
on  the  duplicate,  or  that  the  taxes  had  been  actually  paid,  or 
that  the  land  was  never  returned  delinquent,  and  was  not  in 
fact  sold  for  taxes.  All  this  he  may  show  by  substantive 
proof;  but  he  cannot  rest  on  mere  presumptions  to  rebut 
and  negative  the  redtals  of  the  Auditor's  deed,  or  the  facts 
exhibited  by  the  records  and  transcripts  from  his  office. 
The  exceptions  to  these  proceedings,  as  stated  and  insisted 
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im  hj  the  plaintifi'  counsely  refer,  Ut.  To  alleged  defecto 
and  irregolaritieB  ooimeeted  with  the  daplicates;  as  that  it 
does  not  appear  on  the  dnplieates  exhibited,  for  what  jeaa 
they  were  made,  or  that  they  were  the  dnplieates  for  C3aik 
County,  or  were  even  in  the  County  Auditor's  office,  or  tlurt 
ihey  were  made  out  by  the  15th  of  August,  and  delirered  m 
due  time  to  the  County  Treasurer.  2d.  To  alleged  defeeti 
and  irregularities  oonnected  with  the  delinquent  list,  and  tlw 
sale  of  the  land ;  as  that  it  does  not  appear  that  the  Tressnrer 
made  oath  to  the  delinquent  list  for  1881,  or  that  he  ga?e 
public  notice  of  the  sale  immediately  after  the  15th  of  Augnat 
This  statement  embodies,  it  is  believed,  the  exceptions  relied 
on  by  the  plaintiffs'  counsel,  in  resisting  the  title  assarted 
under  the  tax  deed. 

These  exceptions,  it  will  be  noticed,  are  founded  upon,  and 
suppose  facts,  which  are  in  opposition  to  the  recitals  of  the 
Auditor's  deed.  As  before  stated,  that  deed  recites,  witb 
great  specialty  and  minuteness,  all  the  proceedings  preUoi- 
nary  to  the  sale,  as  having  been  conducted  in  exact  aecor* 
dance  with  the  requirements  of  the  Statute.  The  objecttons 
urged,  are  rot  based  on  any  positive  proof  of  any  act  of  official 
neglect  or  misconduct  on  the  part  of  those  cluirged  with  the 
enforcement  of  the  law,  but  on  inferences  of  such  neglect  or 
misconduct,  deduced  from  certain  documents  offered  in  eti- 
dence  by  the  plaintiffs.  In  accordance  with  the  views  before 
expressed,  as  to  the  legal  effect  and  operation  intended  to  be 
given  to  the  Auditor's  deed  under  the  Statute,  we  think  thai 
nothing  has  been  shown  to  impeach  its  validity,  and  ihaX  it 
vests  in  the  grantee  a  good  title. 

But,  if  this  conclusion  is  erroneous,  and  it  should  be  con- 
ceded that  the  plaintiff  has  so  far  impeached  the  proceedings 
on  which  the  tax  title  rests,  as  to  make  it  incumbent  on  the 
defendant  to  sustain  the  recitals  of  the  Auditor's  deed,  no  rea- 
son is  perceived  why  that  is  not  satisfactorily  done  by  the 
evidence  befor;^  the  court,  which  has  been  before  noticed.    TioB 
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eridence  eonsista  in  abstracts  and  transcripts  from  the  books 
of  the  Gonnty  Auditor's  office,  explained  as  to  some  facts,  by 
the  parol  testimony  of  the  person  who  held  the  office  of  Coon- 
ty  Auditor,  while  these  proceedings  were  in  progress.  This 
evidence  corroborates  and  sustains  the  recitals  in  the  deed. 
It  is  indeed  insisted,  that  parol  eyidence  is  inadmissible  to  es- 
tablish any  fact,  connected  with  these  tax  proceedings  ;  but, 
upon  the  authority  of  cases,  to  wluch  we  shall  hereafter  refer, 
we  think,  this  objection  is  not  sustainable.  We  suppose  the 
principle  applicable  to  this  point  is,  that  those  acts  which  the 
statute  expressly  requires  to  be  of  record,  or  in  writing,  must 
be  so  proved ;  but  as  to  matters  where  this  is  not  required,^ 
parol  or  secondary  proof  is  competent.  The  application  of 
this  principle,  in  connection  with  the  yerbal  testimony  of  Mr. 
Halsey  given  on  the  trial,  disposes  of  several  of  the  exceptions 
to  these  proceedings,  if  otherwise  well  taken.  He  testifies 
that  the  duplicates  for  Clark  County  for  the  years  1881  and 
18S2,  made  out  for  the  various  purposes  designated  by  the 
statute,  and  offered  in  evidence,  were  made  by  himself,  and 
identifies  those  exhibited  to  him  as  the  duplicates  for  those 
years.  He  also  proves  that  the  copy  required  by  the  28rd 
section  of  the  Statute,  to  be  made  out  and  delivered  to  the 
County  Treasurer,  was  made  out  and  delivered  by  him.  with 
the  proper  year  inscribed,  and  as  the  witness  believes  ^^on 
or  before  the  15th  day  of  August "  as  directed  by  the  Statute. 
As  the  law  does  not  require  the  Auditor  to  make  any  record, 
<»*  memorandum  in  writing  of  the  making  and  delivery  of  tlus 
duplicate,  there  can  be  no  doubt,  that  it  is  competent  to  prove 
it  by  parol. 

The  counsel  for  the  plaintiffs  has  referred  to  the  case  of 
Kellogg  vs.  McLaugUinj  8  Ohio  B.  114,  as  an  authority 
against  the  admissibility  of  parol  evidence,  in  support  of  a 
tax  proceeding.  That  case  involved  the  validity  of  a  tax  sale, 
under  the  act  of  March,  1 881.  It  seems  that  written  evidence 
of  the  publication  of  the  notice  of  sale,  taken  from  the  books 
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of  the  Goimty  Auditor,  had  been  offered  in  eyidence,  and  re- 
jected in  the  Court  below,  on  the  ground  that  it  did  not  ap* 
pear  that  the  publication  had  been  made  as  required  by  ^ 
Statute.  The  80th  section  provides,  that  prior  to  the  sale,  the 
delinquent  list  and  notice  of  sale,  shall  be  published  fiv  four 
successive  weeks  ^'between  ^efirH  day  of  October  and  ^ 
fit9t  day  of  December."  The  record  showed  that  the  publica- 
tion was  for  four  successiye  weeks  between  the  frtt  Mand^ 
of  October  and  the  first  Monday  of  December.  The  Supr^ne 
Court  held  that  the  evidence  was  properly  rejected,  as  die  re- 
cord did  not  show  that  the  last  of  the  publications  was  before 
the  first  day  of  December.  This  case  settles  the  principle, 
that  as  the  Statute  made  it  the  express  duty  of  the  Auditor  to 
record  the  delinquent  list  with  the  notice  of  sale  annexed,  it 
must  be  proved  by  the  record  that  the  Statute  had  been  oob- 
plied  with,  and  that  parol  evidence  was  not  admissible  to  show 
the  publication  was  in  fact  made  as  prescribed  by  the  Statute. 
Such  proof  would  have  contradicted  the  record,  and  was  there- 
fore clearly  incompetent.  But,  in  that  case,  it  is  not  held  or 
intimated  that  parol  proof  may  not  be  received  to  estaUisk 
any  fact,  which  the  law  does  not  require  to  be  recorded  or  io 
writing. 

In  the  case  of  Thevinin  vs.  Sloeum,  16  Ohio  R  519,  tbe 
distinction  adverted  to,'  is  distinctly  recognised.  It  was  a 
tax  title  case,  under  the  act  of  1822.  Parol  proof,  in  eoa- 
nection  with  documentary  evidence  was  offered,  and  held  to  be 
admissible,  in  regard  to  any  fact,  which  the  Statute  did  not  re- 
quire to  be  in  writing.  One  of  the  questions  was,  whether 
the  delivery  of  a  written  order  for  the  sale  of  the  land,  required 
under  the  Statute  referred  to,  could  be  proved  by  parol.  13ie 
Judge  delivering  the  opinion  of  the  Court  said,  ^'  I  find  nothing 
in  the  law  of  1822,  which  made  it  necessary  that  the  fact  of 
delivery  should  be  recorded  by  the  Auditor  of  the  County." 
^^  It  might  then  be  proved  as  any  other  matter  inpais  by  pard^ 
and  the  man  who  received  the  list  was  as  competent  to  prove 
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its  deliyerj  as  any  other  person."  And  in  another  part  of  the 
opinion,  on  another  point  in  the  case,  the  same  doctrine  is 
distinctly  laid  down. 

It  18  to  be  noticed  in  this  connection^  that  the  tax  law  of 
1831  requires  in  express  terms,  that  certain  matters  shall  be 
placed  on  record  by  the  County  Auditor.  By  the  26th  Sec, 
the  County  Auditor  and  the  County  Treasurer  are  required 
to  make  a  settlement  on  the  first  Monday  of  January,  when  a 
delinquent  list  is  to  be  made  out,  and  sworn  to  by  the  Trea- 
surer ;  which  list  properly  certified  by  the  Auditor,  he  is  re- 
quired to  record  in  his  office.  And  by  the  81st  Section,  the 
Auditor  is  required  to  record  the  delinquent  list,  with  a  copy 
of  the  notice  of  sale,  from  the  newspaper,  in  which  it  is  pub* 
lished.  And  by  the  34th  Sec,  it  is  made  the  duty  of  the  Au- 
ditor to  attend  all  sales  of  delinquent  lands,  and  to  make  a 
record  thereof. 

As  the  Statute  requires  nothing  to  be  of  record,  but  the 
matters  specified  in  the  sections  referred  to,  the  implication  is 
strong,  that  the  Legislature  did  not  intend  that  any  other  part 
of  the  proceedings  should  be  recorded.  And  hence,  the  reason 
and  propriety  of  the  distinction  adverted  to,  between  the  mode 
of  making  proof  of  acts  of  record  and  those  not  of  record. 

Without  deeming  it  necessary  minutely  to  analyze  the  several 
exceptions  urged  to  these  proceedings,  it  only  remains  to  say, 
they  are  fully  met  and  answered  by  the  well  established  legal 
doctrine  of  presumption  in  favor  of  the  acts  of  sworn  public 
officers.  This  doctrine  is  too  well  known  and  sanctioned,  to 
require  the  citation  of  authorities  to  sustain  it.  It  has  also 
been  applied  by  the  Supreme  Court  of  Ohio,  in  cases  involving 
the  validity  of  tax  titles,  as  will  appear  from  the  cases,  to  which 
some  reference  fv^ill  now  be  made. 

In  the  case  of  Winder  vs.  Sterling^  7  Ohio  R.  190,  one  of 
the  questions  before  the  Court  was,  whether  the  record  showed 
a  coi^pliance  with  one  of  the  provisions  of  the  tax  law  of  Feb. 
1, 1825,  which  required  the  delinquent  list  to  be  verified  by 
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the  oath  of  the  Collector,  administered  by  the  Gotm^  Auditor. 
The  Collector  had  signed  a  certificate,  in  the  form  preseribed 
by  the  Statute,  which  was  set  oat  in  the  record,  but  Aerewas 
no  eyidence  that  he  had  been  sworn  to  it.  Yet  the  Court  held, 
that  the  absence  of  any  proof  that  an  oath  had  been  adminiB- 
tered,  as  required  by  the  Statute  did  not  vitiate  the  proceed- 
ing.  In  thus  deciding,  the  Court  must  have  presumed,  OaX 
the  statutory  requirement  had  been  complied  with ;  there  be- 
ing no  eyidence  justifying  the  contrary  presumption.  In  tlie 
same  case,  a  similar  doctrine  was  recogmzed  and  applied.  B 
appeared  from  the  transcript  from  the  Auditor's  office,  that  die 
delinquent  list  and  notice  of  sale  was  published  in  a  paper 
printed  in  an  adjoining  county,  but  did  not  show,  as  the  rei- 
son  for  such  publication,  that  no  paper  was  printed  in  the 
county,  in  which  the  land  was  situated ;  or,  that  the  paper 
containing  the  notice  was  in  general  circulation  in  such  conn- 
ty.  The  Court  overruled  this  objection  remarking,  that  "in 
this  matter,  the  law  is  directory  to  the  officer,  and  when  he 
has  exercised  his  discretion,  we  are  disposed,  to  believe  in  the 
absence  of  all  proof  to  the  contrary,  that  he  has  done  his  daty.** 
In  the  case  of  Sheldon  vs.  CoateSy  10  Ohio  K  278,  die  tax 
deed  was  objected  to,  on  the  ground  that  it  appeared  from  its 
recitals,  that  the  certificate  qf  sale,  on  which  the  deed  was 
based,  was  signed  by  the  officer  executing  it,  by  the  oiEeial 
designation  of  Collector,  instead  of  Sheriff.  Though  snch 
signing  was  deemed  to  be  erroneous,  the  Court  held  the  ob- 
jection not  sufficient  to  set  aside  the  deed,  stating  in  Aeir 
opinion  among  other  things,  that "  it  is  a  general  rule  in  sales 
by  public  officers,  that  where  there  is  a  sufficient  power  to  war- 
rant a  sale,  a  slight  variance  or  omission  will  not  be  held  ma- 
terial." In  the  same  case,  a  further  exception  to  the  proceed- 
ings was  insisted  on  that  the  Sheriff,  who,  under  the  Statute 
then  in  force  was  ex-offieio  Collector  of  taxes,  and  as  GoIlect<ff) 
was  required  to  give  bond,  had  not  done  so,  within  the  Uae 
directed  by  the  Statute.    The  law  required  this  bond  to  be 


APRIL  TERM,  1856, 881 

Joseph  Lamb's  Heirs  v.  James  H.  QiUett. 

given  before  the  first  Monday  of  August,  and  that  the  dupli- 
cate should  be  withheld  till  bond  was  given.  The  bond  was 
not  giyen  till  the  10th  of  September,  and  the  duplicate  was 
not  put  into  the  hands  of  the  Collector  till  the  20th  of  that 
month.  But  this  objection  was  overruledy  as  was  also  another, 
based  on  an  irregularity  in  the  notice  of  sale. 

In  the  case  of  Ghtynne  vs.  Neiiwanger^  18  Ohio  JR.  400,  it 
was  objeoted  that  the  transcript  from  the  County  Auditor's 
books  did  not  show  that  the  list  of  taxes  in  arrears,  required 
by  the  Statute  to  be  made  out  and  forwarded  to  the  Auditor  of 
State,  on  or  before  the  1st  of  August,  was  made  out  and  far> 
warded  by  that  day.  In  disposing  of  this  objection,  the  late 
Judge  Hitchcock,  who  delivered  the  opinion  of  the  Court  said : 
'^  The  time  in  which  it  was  sent,  does  not  appear,  but  I  sup> 
pose,  under  this  law,  we  may  venture  to  presume  that  it  was 
sent  in  time,  and  that  the  ofl&cer  performed  his  duty."  And, 
to  another  objection  that  it  was  not  stated  in  the  notice  of  sale, 
at  what  hour  the  sale  was  to  commence,  and  that  it  did  not 
appear  from  the  return  of  the  officer  that  the  sale  was  at  pub- 
lic auction,  as  directed  by  the  Statute,  the  Court  replied,  that 
"  the  first  is  not  necessary  and  the  last  will  be  presumed." 

In  the  recent  case  of  Ward  vs.  Barrow9y  2  Ohio  State  lU- 
poriB  241,  the  doctrine  of  presumptions  in  support  of  the  acts 
of  public  officers  in  tax  proceedings,  is  fully  considered,  and 
conclusively  settled.  The  objection  to  the  tax  title  was  the 
same  as  in  the  case  of  Winder  vs.  Sterling  before  referred  to, 
that  it  did  not  appear  that  the  return  of  the  list  of  delinquent 
taxes,  required  by  law  to  be  made  by  the  Collector,  was  sworn 
to  by  him  before  the  County  Auditor  as  expressly  directed  by 
the  Statute.  He  was  required  by  the  law  to  sign  the  delin- 
quent list,  '^  and  testify  to  the  correctness  of  the  same  under 
oath  or  affirmation."  As  in  the  case  of  Winder  vs.  Sterling^ 
the  Collector  had  affixed  his  name  to  a  certificate  purporting 
to  be  an  oath,  in  verification  of  the  list,  according  to  the  form 
given  by  the  Statute,  but  it  did  not  appeart  hat  an  oath  or  af- 
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firmation  had,  in  fact,  been  administered  to  him.  In  Am 
opinion,  the  Court  refer  with  approbation  to  the  dedsicmn 
the  case  just  named,  and  properly  infer  that  the  objection  to 
the  tax  proceeding  could  only  have  been  overruled  by  die  ap- 
plication of  the  doctrine  of  presumption  in  support  of  the  fiM^i, 
that  the  delinquent  list  had  been  duly  authenticated  bjthe 
oath  of  the  Collector.  They  say,  the  conclusion  of  the  Comt 
was  correct  that  there  was  *^  presumptive  proof  that  the  oidi 
had  been  administered."  And  in  reference  to  the  omissioii 
in  the  case  before  them,  the  Court  say,  ^^  under  such  circom- 
stanoes,  unless  the  Statute  makes  written  evidence  indispens- 
able, the  officer  will  be  presumed  to  have  done  his  du^,  until 
the  contrary  appears."  And  again — ^'^  Facts  presumed  are 
as  effectually  established,  as  facts  proved  where  no  presump- 
tion is  allowed." 

These  authorities  seem  to  be  decisive  of  the  question  nnder 
cotisideration,  and  justify  the  conclusion  that  the  exceptioBS 
urged  to  this  tax  title  cannot  be  sustained.  Adverting  to 
those  exceptions,  not  one  of  them  implies  a  more  material 
omission,  or  irregularity  than  that  which  was  held  unavailaUe 
in  the  cases  of  Winder  vs.  Sterling  and  Ward  vs.  Barrcm* 
In  those  cases  there  was  no  evidence  of  a  fact  which  might 
well  be  deemed  essential  to  the  validity  of  the  proceedings, 
but  which  the  Court  held  was  presumptively  established.  This 
principle  is  certainly  broad  enough  to  cover  the  exceptions  in 
this  case.  They  do  not  embrace  any  act,  required  by  the 
Statute  to  be  of  record,  or  in  writing,  and  under  the  decisioBS 
referred  to,  constitute  no  objection  to  the  title  asserted  bj  the 
defendant.    Judgement  for  the  defendant. 


F.  A.  Ross  ET  AL.  V.  Thomas  D.  Cabprnteb  st  al. 

By  the  29th  Rale  of  the  rules  regalating  the  Ghanoery  practice  of  tliii 
Court,  a  Bill  is  not  amendable  after  replication  filed,  unless  the  pltintif 
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shows,  that  **  tho  matter  of  the  proposed  amendment  is  material,  and  could 
not  with  reasonable  diligence,  have  been  sooner  introduced." 

If  the  amendment  asked  for,  is  the  introduction  of  a  new  party  to  the 
bill,  whose  interest  was  known  to  the  original  plaintifib  or  their  agent, 
when  the  bill  was  filed,  the  amendment  will  not  be  allowed. 

Ab  the  29th  Bule  makes  no  proTision  for  an  amendment  of  the  bill, 
after  the  cause  is  at  issue,  and  depositions  h%Te  been  taken  and  filed,  it 
may  fairly  be  construed  as  prohibiting  it.  If  granted,  it  must  be  under 
Tory  special  circumstances. 

In  a  case  which  has  been  pending  and  at  issue  for  a  long  time,  especially 
if  the  answer  denies  the  equity  of  the  bill,  and  sets  up  lapse  of  time  in  bar 
of  the  plaintiiTs  claim,  no  reason  is  afforded  for  the^laxation  of  established 
roles  of  practice. 

lir.  B.  Stavherryj  for  plaintiffs. 

Mr.  H.  H.  Hunger  J  and  Messrs.  Swan  and  Andrews^  for 
defendants. 

OPINION  OF  THE  GOUBT,  BY  JUDOB  LBAYITT. 

In  this  case,  a  motion  has  been  filed  for  leave  to  amend  the 
bill,  by  adding  the  name  of  Bezer  Latham,  as  one  of  the 
plaintiffs.  This  motion  is  resisted  by  the  defendants,  on  the 
ground,  that  when  a  bill  has  been  long  pending,  and  answers 
and  replication  have  been  filed,  and  depositions  taken  bj  the 
parties,  an  amendment  of  the  bill  cannot  be  allowed. 

The  bill  sets  up  an  equitable  interest  in  the  tract  of  land, 
described  in  it.  It  was  filed  in  this  Court,  on  the  25th  of 
June,  1847.  In  1849,  the  answers  of  the  defendants  were 
put  on  file,  denying  the  plaintiffs'  equity,  and  calling  for  strict 
proof  of  the  allegations  of  the  bill.  The  case  was  put  at  issue, 
by  a  replication,  filed  in  July,  1851 ;  after  which  depositions 
were  iaiken  by  the  parties,  from  time  to  time,  and  placed  on 
file. 

In  September,  1853,  the  deposition  of  Allen  Latham  was 
taken,  who  disclosed  the  fact,  that  prior  to  the  commencement 
of  this  suit,  he  had  conveyed  an  interest  in  the  tract  in  ques- 
tion, to  the  said  Bezer  Latham,  whose  name  it  is  now  sought 
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to  introdooe  m  a  partj  to  the  bill,  which  interest  BtiU  i 
in  the  said  Bezer  Latham.  It  also  appears  from  this  depoo- 
tion,  that  Allen  Latham  was  cognizant  of>  and  had  a  direct 
agency  in  the  institntion  of  this  suit.  He  states  that  he  pn>» 
oared  the  assent  of  the  persons,  in  whoee  names  ibe  bSD  ms 
filed,  that  the  suit  should  be  so  brought ;  and  that  in  coneert 
with  one  Bela  Latham,  since  deceased,  who  was  the  agent  of 
said  Beser  Latham,  a  resident  of  the  State  of  New  Hampelure, 
be  retained  oovisel,  and  authorised  the  suit  to  be  brou^t  in 
this  court. 

On  these  facts,  it  is  insisted,  leave  to  amend  the  bill  ongbt 
not  to  be  granted ;  and  it  does  not  seem  to  be  allowable  fron 
the  language  of  the  29th  Rule  of  the  rules  adopted  by  the 
Supreme  Court,  for  the  equity  practice  in  the  Circuit  Gourli 
of  the  United  States.  In  relation  to  the  amendment  of  bills, 
that  rule  provides,  that  <^  after  replication  filed,  the  plaintiff 
shall  not  be  permitted  to  withdraw  it,  and  to  amend  his  bill, 
except  upon  a  special  order  of  a  Judge  of  the  Court,  upon 
motion  or  petition,  after  due  notice  to  the  other  party,  aod 
upon  proof  by  affidavit,  that  the  same  is  not  made  for  the 
purpose  of  vexation  or  delay,  and  that  the  matter  of  the  pro- 
posed amendment  is  material,  and  could  not  wiih  recuanatHe 
dUigeTusCj  have  been  sooner  introduced  into  the  hUlj*  etc. 

It  is  very  clear,  the  last  requirement  of  this  rule,  has  not 
been  complied  with.  No  showing  of  "  reasonable  diligence*' 
in  procuring  this  amendment  appears ;  nor  is  any  reason  given 
for  the  great  delay  which  has  occurred,  in  asking  for  it.  In- 
deed, from  the  facts  before  the  Court,  it  would  seem  to  be  im- 
possible that  this  provision  of  the  rule  can  be  complied  with.  As 
before  noticed,  this  suit  was  brought  not  only  with  the  Ino^- 
edge,  but  b^  the  immediate  agency  of  Allen  Latham,  who  vtf 
apprised  of  the  interest  of  Bezer  Latham  in  the  land  in  con- 
troversy, and  of  the  necessity  of  his  being  a  party  to  the  bill. 
And  no  reason  or  excuse  is  given,  why  he  was  not  made  a  partf . 

The  rule  cited  prescribes  only  the  conditions,  on  which  the 
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bill  may  be  amended,  after  replication  filed,  but  is  silent,  as 
to  amendments,  when  the  farther  progress  of  taking  depositions 
in  the  case  has  been  made.  This  marks  another  stage  in  a 
chancery  cause.  And  as  the  rule  does  not  contemplate  the 
right  of  amendment,  after  depositions  have  been  taken,  it  may 
perhaps  be  fairly  inferred,  that  it  is  prohibited. 

By  the  practice  of  the  English  Courts  of  equity,  it  seems, 
that  unless  under  Tery  special  circumstances,  a  bill  cannot  be 
amended,  after  the  case  is  at  issue.  It  will  not  be  allowed,  in 
any  case,  unless  the  plaintiff  shows  not  only  that  the  proposed 
amendment  is  material,  but  that  the  party  was  not  in  a  con- 
dition to  have  made  it,  at  an  earlier  stage  in  the  cause.  Start/' 9 
Com.  on  Mq.y  See.  332 — ^and  the  authorities  there  cited. 

But,  if  it  be  conceded,  that  even  after  the  parties  have  taken 
their  depositions,  circumstances  may  exist,  which  may  make 
it  proper  to  grant  leave  to  amend  the  bill,  it  is  a  conclusive 
answer  to  the  present  motion,  that  the  facts  of  this  case  do 
not  bring  it  within  such  an  exception.    As  before  intimated, 
from  the  agency  of  Allen  La4:ham,  in  the  institution  of  this 
suit,  and  the  relation,  in  which  he  stood  to  the  plaintiffs,  they 
are  chargeable  with  knowledge  of  Bezer  Latham's  interest  in 
the  land«    And  after  the  case  has  been  pending  for  seven 
years,  and  has  been  at  issue  three  years,  and  the  parties  have 
taken  their  testimony,  it  is  clearly  too  late  to  allow  an  amendr 
ment  of  the  bill.     It  would  be  unreasonable,  after  the  defen- 
dants have  been  so  long  in  court,  and  have  made  all  their  pre- 
parations for  a  hearing,  on  the  pleadings  and  evidence  as  filed, 
that  they  should  be  put  to  answer  a  new  case,  by  allowing  an 
Amendment  of  the  bill.    There  is  a  reason  too,  why  this  motion 
Bhonld  be  regarded  with  little  favor,  in  the  £act,  that  the  de- 
fendants not  only  deny  in  their  answers,  the  eqv&ty  of  tho 
plaintiff's  claim,  but  set  up  the  lapse  of  time  as  a*bar  to  their 
right  to  a  decree.    It  is,  eertainly,  in  no  aspect,  a  case  calling 
for,  or  justifying,  a  relaxation  of  the  settled  rules  of  equity 
practice.    !Qie  motion  for  leave  to  amend  is  therefore  orer* 
ruled.  25a 
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James  Thompson  v.  James  N.  Holtoh,  Treasurer  of  Bo- 
ton  County. 

Under  a  eompaet  with  the  United  States,  a  law  of  Indiana  was  puwd 
deelaring  that  lands  sold  by  the  United  States,  within  the  State,  Bhoold 
not  be  taxed  until  after  the  expiration  of  five  jears  ftom  the  time  of  mIcl 

In  1847,  an  act  of  Congress  was  passed  declaring  that  in  all  the  SUtes 
which  came  into  the  Union  previous  to  the  year  1820,  the  restrictio&of 
taxation  in  such  States  should  be  annulled. 

The  act  of  Indiana,  howeyer,  remained  unrepealed  until  1862. 

Prior  to  the  repeal  certain  lands  were  sold,  and  after  the  repeal,  hot  be- 
fore the  fiTO  years  had  expired  firom  the  time  of  the  sale,  and  the  pureiiaaer 
asked  relief-— the  Court  held  that  the  repeal  of  the  act  after  the  porehue, 
and  before  the  termination  of  five  years  ftom  the  purchase  of  ih»  land,  in- 
paired  the  contract  made  with  such  purchasers,  and  was  consequently  Toii 

Messrs.  Morrison^  Ray  andMorrUony  for  plaintiff. 
'Messrs.  Oregmy  and  Jone%j  for  defendant. 

OPINION  OP  THE  COURT. 

This  is  a  bill  to  enjoin  the  defendant  from  coUectmg  taxei 
alleged  to  have  been  illegally  assessed,  on  the  lands  of  tiie 
eomplainant,  in  Benton  county,  Indiana,  for  the  year  185S. 

It  is  averred  that  the  lands  were  not  and  are  not  yet  tax- 
able ;  because  at  the  time  of  the  purchase,  which  was  in  March 
1862,  the  laws  of  the  State  then  in  force  exempted  from  tan- 
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tion,  ^'all  lands  sold  bj  the  United  States  until  the  term  of 
five  years  from  the  day  of  sale  shall  have  expired;"  Bemsed 
StaitdeB  of  1843—208. 

This  exemption  was  no  doubt  induced  by  the  act  of  the  19th 
April,  1816,  ^<  to  enable  the  peoplerof  Indiana  Territory  to 
form  a  constitution/'  &c.,  and  the  irrevocable  ordinance  of  t)ke 
people  of  the  Territory  accepting  the  propositions  contained  in 
the  act,  one  of  which  was,  ^^  that  aU  lands  sold  by  the  United 
States  after  the  1st  of  Decembef*,  1816,  should  be  and  remain 
exempt  from  any  tax  until  the  expiration  of  five  years  from 
the  time  of  sale." 

Congress  by  its  act  of  the  26th  January  1847,  assented  that 
the  several  States  admitted  into  the  Union  prior  to  the  4th 
of  April,  1820,  may  impose  a  tax  upon  all  lands  that  might 
be  sold  by  the  United  States,  in  said  States,  from  and  after 
the  day  of  sale.  But  the  law  of  Indiana  exempting  such 
land  from  taxation  remained  in  force  until  the  17th  of  June, 
1852.  The  complainant  purchased  his  lands  in  Benton  coun- 
ty, in  March,  1851,  more  than  a  year  before  the  exemption 
was  repealed. 

At  the  time  the  complainant  purchased  his  land,  a  law  of 
the  State  exempted  it  from  taxation  for  five  years  from  the 
time  of  purchase,  and  this  it  is  contended,  is  not  a  contract 
between  a  State  and  the  complainant.  What  is  a  contract? 
By  the  Supreme  Court,  and  by  every  body,  it  is  defined  to  be  an 
agreement  to  do  or  not  to  do  a  certain  thing.  As  in  the  case 
before  us,  by  tlus  law  the  State  agreed  not  to  tax  lands  pur- 
chased of  Congress  within  the  State,  for  five  years  after  the 
purchase.  Here  is  a  stipulation*  as  express  as  words  could 
make  it,  to  all  purchasers  ;  and  every  purchaser  accepts  the 
proposition  by  making  the  purchase.  Here  is  a  contract  as 
express  as  words  can  make  it.  For  aught  that  appears,  the 
exemption  was  the  motive  to  the  purchase.  And  no  one  can 
say  that  the  policy  of  the  State  in  this  respect'  is  an  unwise 
one.    It  is  an  object  with  every  new  State  to  increase  its 


888  ETDIAKA. 


James  Thompton  p.  Jmrnm  N.  Holton. 


population,  and  this  is  done  by  exempting  lands  purchased 
from  taxation  for  a  greater  or  less  period  of  time.  In  the  ease 
under  consideration,  it  exonerated  the  plaintiff  from  the  aa- 
nual  payment  of  near  $1000  in  taxes.  Tlds  is  a  considenUe 
sum  to  the  purchaser,  and  it  may  enable  him  to  improTe  Ui 
farm  in  a  few  years. 

It  is  argued  that  if  the  land  in  question  be  exempted  frm 
taxation  on  the  same  principle,  the  land  purchased  by  revoU 
tionary  soldiers  in  the  State  would  forever  be  exempted  frooi 
taxes.  The  law,  at  present,  exempts  the  lands  of  reTolutioa- 
ary  soldiers  from  taxation,  consequently  a  purchase  by  sock 
soldiers  of  land  in  Indiana,  would  make  ihe  exemption  per- 
petual. Now  this  case  has  no  analogy  whatever  to  the  one 
under  consideration.  The  exemption  in  the  one  case  is  for 
the  term  of  five  years,  in  the  other  it  is  for  the  present,  not 
for  any  specific  time  or  for  all  time  to  come,  but  merely  bmm 
present  taxation.  In  the  one  case,  it  is  a  matter  for  the  ex- 
ercise of  the  discretion  of  the  Legislature,  in  the  other  no  audi 
discretion  can  be  exercised,  as  the  exemption  is  for  five  yean. 
In  the  one  case  there  is  a  specific  contract,  in  the  other  then 
is  no  contract ;  and  no  obligation  to  extend  the  exemption  be- 
yond the  present  time ;  the  next  year  the  law  may  be  n- 
pealed,  and  there  is  no  ground  of  complaint;  but  in  the  other 
a  repeal  of  the  exemption  before  the  termination  of  five  yean, 
would  impair  the  obligation  of  the  contract. 

The  Legislature  of  Arkansas  chartered  a  bank  on  tiie  fimdi 
of  the  State,  and  provided  in  the  act  that  the  notes  (rf  the 
bank  should  be  receivable  in  payment  of  public  dues  to  the 
State*  By  an  improper  management  of  the  bank  its  qiede 
became  exhausted  so  that  it  could  no  longer  pay  qpecie  tor 
its  notes;  tiie  notes  consequently  were  discredited,  and  the 
State  refused  to  receive  diem  in  payment  of  taxes,  and  ik 
Legislature  repealed  the  section  declaring  the  notes  should  be 
teoeived  in  payment  of  publie  dues*    A  tender  being  mMiie  at 
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the  notes  to  the  Treasurer^  or  by  the  Treasurer  in  paying  an 
amonnt  due  the  State,  the  notes  were  refused,  and  suit  was 
brought  by  the  State  against  the  debtor.  In  the  Supreme 
Court  of  the  State  a  judgment  was  entered  in  behalf  of  the 
State  against  the  defendant,  the  Court  holding  that  after  the 
repeal  of  the  al>oye  section,  the  notes  could  not  be  paid  into 
the  State  Treasury. 

A  writ  of  error  was  presented  to  the  Supreme  Court  of  the 
United  States,  which  decided  that  every  individual  who  held 
a  note  of  the  bank,  at  the  time  of  the  repeal,  had  a  right  un- 
der the  charter  to  pay  it  into  the  State  Treasury  for  public 
dnes,  and  that,  as  against  such  holders  of  the  notes  of  the 
bank,  the  act  of  the  Legislature  of  Arkansas  impaired  the 
obligation  of  the  contract  between  the  State  and  the  holderi 
and  was,  consequently,  void.  But  that  notes  received  subse- 
qnent  to  the  repeal  were  not  so  payable.  The  State  being 
the  owner  of  the  bank  had  a  right  to  repeal  the  charter,  but 
that,  by  such  repeal,  it  could  not  impair  the  right  of  the 
holder  of  the  paper  received  before  the  repeal,  and  under  the 
guftranty  that  the  notes  should  be  receivable  in  payment  of 
debts  to  the  State. 

The  ease  before  us  is  a  much  stronger  one  than  that  refer- 
red to,  from  Arkansas.  In  ffanna  and  OtherSy  v.  the  Board 
iff  Commissioners  of  AUen  County ^  8  Black.  852,  the  Court 
say  "the  purchasers  could  not  complain,  because  the  first  act 
contained  no  exemption,  express  or  implied,  and  by  the  second 
the  right  to  repeal  the  act  exempting  the  lands  from  taxation 
was  expressly  reserved  in  the  act  itself.*'  The  Court,  however, 
tty,  <<if  no  reservation  had  been  made  of  the  right  to  repeal 
the  act  of  1834,  we  should  certainly  have  been  obliged  to 
conclude  that  the  State  was  deprived  of  the  power  of  taxing 
the  lands  therein  referred  to,"  &c«  This  point,  it  was  true, 
was  not  involved  technically  in  the  case,  but  in  effect  it  was, 
when  the  court  was  obliged  to  put  the  power  to  repeal  on  the 
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reBenration  in  the  act ;  conBequentlyy  if  there  had  been  no  i^ 
serration,  there  could  haye  been  no  power  to  repeal. 

The  injunction  heretofore  allowed  in  this  case  is  made  per- 
petnal,  at  the  costs  of  defendant. 


John  M.  Haspsb  9.  Edwin  W.  Neff  and  Jambs  Blais. 


A  mortgage  haying  been  giyen  on  certain  articlee  of  property  to  i 
the  payment  of  $1,600,  a  sabsequent  agreement  was  entered  into  betv«ci 
the  parties  to  deliyer  over  to  the  mortgagor  the  articles  of  property,  «i 
his  giving  security  to  sell  the  same  at  reasonable  prices^  and  accooBit* 
the  mortgagee  cTory  fifteen  days  for  the  proceeds,  and  pay  the  ssoe  over 
tohim,&c. 

The  security  was  given,  and  an  action  being  brought  on  the  new  agree 
nent,  the  security  pleaded  that  the  original  mortgage  on  the  articles  to4 
been  assigned  to  him. 

To  this  plea  the  defendants  demurred. 

The  Court  held  that  this  plea  was  no  answer  to  the  declaratioa;  tlai 
the  new  agreement  was  substituted  for  the  mortgage,  the  plaintiff  reljisg 
on  the  personal  security  given  instead  of  the  lien  en  the  artides  of 
property. 

ffendenon  and  Mackemie  for  the  plaintiff. 
for  the  defendants. 


OPINION   OP  THB  COURT. 

The  plaintiff  states  in  his  declaration,  that  on  the  21st  o! 
January,  1858,  by  their  deed  of  that  date,  the  defendants 
bound  themselves  to  the  plaintiff,  to  pay  him  the  sum  ot 
$1,500,  which  deed  was  and  is  subject  to  a  certain  conditioD 
thereunder  written,  which  condition — after  reciting  that  said 
Neff  was  then  indebted  to  the  plaintiff  by  a  judgment  in  the 
Marion  Circuit  Court  in  about  the  sum  of  sixteen  hundred 
dollars,  and  that  the  plaintiff  then  had  a  bill  of  sale  on  cer- 
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Uin  articles  of  jewelry,  toolsy  &c.,  such  as  were  usually  kept 
'm  jewelry  and  watch  stores,  to  secure  the  payment  of  said 
sum  of  about  sixteen  hundred  dollars,  and  that  said  articles 
of  jewelry  were  then  deposited  by  the  plaintiff  in  the  safe  at 
S.  A.  Fletcher's  Banking  House,  and  were  then  of  the  cost 
price  of  fourteen  hundred  and  tw6nty-nine  dollars,  and  that 
said  plaintiff  was  then  about  to  re-deliver  to  the  said  Neff 
said  articles  of  jewehry,  Ac,  to  be  by  him  sold  to  the  said 
Neff,  retruning  the  proceeds  to  the  plaintiff  or  his  attomies — 
was  and  is,  that  if  the  said  Neff  should  use  due  and  proper  dili* 
gence  to  make  sale  of  the  said  articles  at  reasonable  prices, 
and  would,  every  fifteen  days  after  the  same  should  be  de* 
Uvered  to  him  as  aforesaid,  render  an  account  and  pay  over  the 
proceeds  of  such  sales  to  Henderson  &  Mackenzie,  or  the 
other  authorized  agents  of  the  plaintiff,  until,  of  such  proceeds, 
the  plaintiff  should  receiye  the  sum  of  fourteen  hundred  and 
twenty-nine  dollars,  with  accruing  interest  thereon,  the  obli- 
gation should  be  void. 

To  which  condition  there  was  and  is  also  thereunder  written 
this  proviso,  that  if  said  Neff  should  prefer  to  re-deliver  to 
the  plaintiff  said  jewelry  or  any  part  thereof,  the  same  should 
be  received  by  the  plaintiff  at  its  cost  price  on  said  obligation, 
and  should  operate  as  a  payment  of  fourteen  hundred  and 
twenty-nine  dollars.  The  plaintiff  avers  the  delivery  to  Neff 
of  the  jewelry,  Ac,  and  that  he  neither  re-delivered  the  jew- 
ehy  nor  paid  the  proceeds,  or  any  part  thereof,  of  the  sales 
made,  Ac. 

The  plea  alleges  ^'that  at  and  before  the  time  of  executing 
by  said  Blake  &  Neff  of  the  writing  obligatory  in  said  declar- 
ation mentioned,  the  said  plaintiff  held  a  mortgage  or  bill  of 
sale  executed  by  said  Neff,  which  is  the  same  bill  of  sale 
iiKmed  in  said  declaration,  by  which  said  Neff  mortgaged  and 
sold  to  said  Harper  all  the  jewelry,  goods,  tools,  Ac,  named 
in  said  writing  obligatory,  and  a  large  amount  not  mentioned 
^^  said  writing  obligatory,  amounting  in  all  to  the  sum  of  two 
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thousand,  forty-three  dollars,  and  thirty-one  cents;  nUck 
mortgage  was  conditioned  that  said  Neff  should  pay  to  the 
said  Harper  the  sum  above  stated,  with  all  interest  due  and 
to  become  due  thereon,  for  which  said  Neff  had  executed  hii 
certain  promissory  notes,  amounting  in  ihe  aggregate  to  the 
warn  aforesaid,  which  mortgage  was  in  fall  force  and  unsatii- 
Hed  at  the  time  of  the  execution  of  said  writing  obligatory  in 
said  declaration  mentioned,  and  said  Harper  was  then  hold- 
ing said  goods,  jewelry,  tools,  &c.,  in  said  writing  oblig&toi; 
named,  by  virtiie  of  said  mortgage ;  and  the  said  defendants 
say  that  after  said  writing  obligatory  had  been  executed  and 
delivered  to  plaintiff,  the  said  plaintiff  for  value  received  <hd, 
after  said  jewelry,  tools,  &c.,  had  been,  under  the  terms  there- 
of, delivered  to  said  Keff  for  the  purposes  therein  stated,  as- 
sign said  mortgage  to  James  Blake,  by  means  whereof  the 
said  Blake  became  and  was  the  owner  of  said  goods,  jewdry, 
&c.,  in  said  declaration  mentioned,  and  the  said  writing  obli- 
gatory became  and  was  void  and  of  no  effect,"  &o. 

To  this  plea  the  plaintiff  filed  a  general  demurrer. 

The  plea  is  no  answer  to  the  declaration.  The  agreement 
on  which  the  action  is  founded  recites  a  previous  mortgage 
given  on  the  jewelry,  tools,  Ac,  to  secure  the  payment  of  a 
sun^  amounting  to  sixteen  hundred  dollars.  This  mortgage 
in  the  agreement  is  called  a  bill  of  sale,  but  that  does  not 
alter  the  legal  effect  of  the  instrument.  The  jewelry,  &c.,at 
this  time,  was  in  possession  of  the  plaintiff,  and  the  agreement 
states,  that  he  was  about  to  re-deliver  the  jewelry,  &c.,  to  Neff, 
the  mortgagee,  who  bound  himself  to  sell  it  at  a  reasonable 
price,  and  pay  to  the  plaintiff  or  his  attorneys,  every  fifteen 
days,  the  amount  received  on  such  sales,  until  the  sum  of 
91,429  should  be  paid ;  and  Neff  had  the  option  to  return  the 
articles  to  the  plaintiff,  at  their  cost,  in  payment  of  the  sum 
last  mentioned,  and  Blake  was  security  for  Neff  that  he  would 
faithfully  perform  the  agreement.  In  his  declaration,  the 
plaintiff  sets  forth,  as  a  breach  of  the  undertaking,,  that  Neff 
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had  neither  paid  over  any  part  of  the  proceeds  of  the  sales, 
nor  returned  to  the  plaintiff  the  articles,  &c. 

The  defendants  plead  that  the  original  mortgage,  which 
was  superseded  by  the  new  agreement,  was  assigned  over  by 
plaintiff  to  Blake,  one  of  the  defendants.  The  plaintiff  had 
relinquished  the  mortgage  by  the  new  agreement,  in  which 
Blake  was  security.  The  assignment  of  the  mortgage,  there- 
fore, could  haye  no  effect  on  the^new  agreement.  The  plain- 
tiff^ in  delivering  the  jewelry,  tools,  &c.,  to  Neff,  abandoned 
the  mortgage,  and  relied  on  the  personal  security  of  Blake; 
and,  if  the  mortgage  could  have  any  effect  whatever  in  the 
hands  of  Blake,  it  could  have  no  other  than  to  operate  as  an 
indemnity  to  him  for  the  liability  he  had  incurred  by  sign- 
ing the  new  agreement. 

The  demurrer  is  overruled,  and  judgment  must  be  entered 
on  the  new  agreement. 


MrsA  Insubakcb  Co.  v.  Elijah  Sabine. 

An  action  being  bronght  against  the  defendant,  charging  him  with  an 
fthnse  of  his  powerSj  as  agent  of  the  plaintiff,  it  is  essential  that  he  should 
be  alleged  to  have  acted  as  agent  of  the  company. 

Unless  he  was  authorised  to  act  as  agent  of  the  company,  he  could  not 
bind  it ;  and  any  ratification  of  the  contract  would  relieve  the  defendant 
from  an  alleged  abuse  of  his  powers. 

If  the  plaintiff  ratified  what  the  defendant  had  done,  and  which  did  not 
bind  Ihe  company,  except  by  such  ratification,  the  defendant  is  not  charg- 
able  with  any  remissness  of  duty. 


Mr.  ffendenan  appeared  for  the  plaintiff. 
Mr.  Chratrfard  tor  the  defendant. 
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OPINION    OF    THE    COUKT. 

This  action  was  brought  on  a  policy  of  insiurance  agaisst 
defendant  for  having  exceeded  his  powers,  &c.,  by  wbidi 
plaintiff  was  injured.  The  declaration  contained  fonr  counts. 
The  defendant  filed  a  general  demurrer  to  (he  declaration. 

To  the  first  connt  it  was  objected,  on  demurrer,  that  plsis- 
tiff  alleges  no  authority  to  the  agent  to  make  the  insunmoe; 
and  on  this  it  is  argued  that  Uie  plaintiff  could  not  be  liable 
on  the  policy  until  a  ratification  of  it  was  proved ;  and,  if 
there  were  a  ratification,  the  plaintiff  would  be  estopped  to 
charge  the  defendant,  as  the  validity  of  the  policy  depended 
not  on  the  original  contract,  but  on  the  subsequent  ratificatioD 
of  it  by  the  plaintiff. 

The  declaration,  it  is  said,  does  not  state  the  case  of  an 
agent  who  has  a  general  authority,  but  acts  in  violation  of  his 
private  instructions  in  not  taking  good  security  for  the  pay- 
ment of  the  premium,  ftnd  in  the  insurance  of  Kentucky  flst- 
boats. 

If,  while  the  agent  is  exercising  general  powers,  he  has  pri- 
vate instructions,  the  agent  coidd  bind  the  company,  bnt 
would  be  liable  to  it  for  any  abuse  of  his  power;  but,  in 
the  first  count  it  is  alleged  he  had  no  power  at  all.  Bj 
reason  of  this  defect,  the  ground  for  a  recovery  is  not  laid, 
and  consequently  the  demurrer  is  sustained  as  to  this  count 

The  second  count  is  also  subject  to  exception,  as  the  alle* 
gation  of  the  defendant's  agency  is  not  made,  which  was  es- 
sential to  establish  his  liability.  If  he  be  not  authorized  to 
act,  the  policy  is  not  binding  on  the  plaintiff,  and  a  ratificar 
tion  of  the  policy  by  the  company  would  relieve  the  defend- 
ant from  responsibility,  and  remove  from  the  plaintiff  aD 
ground  of  complaint. 

The  same  objection  applies  to  the  third  count  as  is  above 
stated  to  the  first. 
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In  regard  to  the  fourth  count,  it  appears  there  is  a  suffi- 
cient allegation  of  the  agency,  as  it  is  stated  that  defendant, 
while  acting  as  agent  for  the  company,  received  large  sums 
for  insuring,  which  he  has  failed  to  account  for  or  pay  over 
to  the  plaintiff.  If,  under  such  circumstances,  he  has  re- 
ceiyed  money  on  account  of  the  plaintiff,  he  is  bound  in  good 
conscience  to  pay  it  oyer.  This  count,  the  court  think,  is 
sustainable,  and  as  to  it  the  demurrer  is  orerruled ;  but  it  is 
sustained  as  to  the  first,  second,  and  third  counts.  The  court 
will  give  leave  to  amend  the  declaration  generally. 


Paine  bt  al.  v.  Wright  and  the  Indianapolis  and  Belle- 

FONTAINE   BaILROAD   CoMPANT. 

Where  a  portion  of  the  stockholders  are  oitisens  of  other  States^  thej 
XQay  seek  relief  in  the  Circuit  Court  against  an  illegal  tlization  of  their 
property  by  a  State,  although  there  be  no  allegation  that  the  tax  is  in  vio- 
lation of  the  constitution  or  laws  of  the  United  States. 

And  in  such  case,  the  corporation  doing  its  business  in  the  State,  la 
order  to  obtain  relief,  may  be  made  defendants. 

^e  Circuit  Court  will  give  relief  under  the  laws  of  the  State,  the  same 
»•  the  State  Court. 

And  if  the  construction  of  the  tax  law  has  been  fixed  by  the  Supreme 
Court  of  the  State,  such  decision  will  constitute  a  rule  of  decision  for  the 
Circuit  Court. 

A  tax  can  be  just  and  equal  on  Railroad  Corporations  only  by  taxing 
U»e  profiU. 

The  inyestments  in  such  an  enterprise  are  materially  different  from  in- 
testments  in  real  eetate. 

Messrs.  Barbour ^  Porter  ^  Tandis  for  complainant. 
Messrs.  Walpolcy  McDonald  ^  Senderson  for  defendant. 
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OPHnOH    OF    THB    COUBT. 

This  bill  is  filed  by  a  great  number  of  persons  repres^ited 
to  be  citisens  of  other  States  than  Indiana,  and  stockholdins 
in  the  Indianapolis  and  Bellefontaine  Railroad  Company,  to  u 
amount  exceeding  sixteen  thousand  dollars,  against  the  Pre- 
sident and  Directors  of  said  Company,  whose  place  of  bos* 
nesss  is  in  the  State  of  Indiana,  and  William  Wright,  Tret- 
surer  of  Marion  county,  in  Indiana. 

The  controyersy  arises  on  the  amount  of  taxes  assessed  on 
the  stock  or  property  of  the  Railroad  Company*  The  Secre- 
tary of  the  company  returned,  under  oath  the  stock  of  the 
company,  amounting,  to  ^335,367  90  in  value,  on  which  the 
legal  tax  was  assessed  by  the  Auditor,  and  a  duplicate  made 
out  for  the  taxes  of  1858,  which  was  handed  to  the  Tresr 
surer  of  the  proper  county,  and  which  tax  the  complainsnts 
allege  was  fully  paid  to  the  Collector. 

The  county  Auditor  was  directed,  subsequently,  by  ihe 
Auditor  of  State,  to  institute  an  inquiry  whether  a  full  retoia 
of  stock,  under  the  tax  law  of  the  State,  had  been  made;  and, 
on  inquiry,  the  county  Auditor  reported  that  instead  of  the 
▼alue  of  the  stock  returned  by  the  Secretary  of  the  company, 
which  omitted  the  land  owned  by  the  company  by  a  misap* 
prehension  of  the  law,  he  should  have  returned  $799,000 
in  stock,  &c.,  for  taxation;  and  that  the  Auditor  decided 
there  should  be  added  to  the  sum  returned  $383,733,  and 
thatan  additional  tax  on  the  sum  omitted  should  be  assessed, 
which  added  to  the  tax  at  first  assessed,  the  sum  of  $2,533  19. 

The  bill  prayed  that  the  Treasurer  might  be  enjoined  from 
the  collection  of  the  aboye  sum  of  $2,533  19,  as  an  illegal 
assessment. 

An  objection  to  the  jurisdiction  of  the  court  is  made  in  the 
answer.  ^ 
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The  complainants  are  citizens  of  different  States,  none  of 
them  being  citizens  of  Indiana,  so  that  on  that  ground  there 
would  seem  to  be  no  jast  exception  to  the  jurisdiction.  The 
complainants  sue  as  stockholders  of  the  Railroad ;  and  they 
make  the  Treasurer  of  Marion  oonnty,  who  collects  the  tax, 
defendant,  and  also  the  President  and  Directors  of  the  Railroad 
Company.  No  substantial  objection  is  perceived  to  this  form 
of  STiit.  The  stockholders  own  a  large  amount  of  stock,  and 
they  allege  that  an  illegal  tax  has  been  imposed  on  the  stock 
of  the  company,  injurious  to  the  stockholders,  and  on  this 
ground  they  ask  relief  against  the  Collector  of  the  tax,  and 
that  he  may  be  enjoined  from  collecting  the  same. 

It  is  true  the  railroad  could  not,  in  its  corporate  name, 
bring  a  suit  in  this  Court  against  the  Collector,  because  the 
bnsineBS  of  the  company  is  transacted  in  the  State  of  which 
the  defendant  is  a  citizen.  But  the  complainants,  being  citi- 
lens  of  other  states,  may  claim  the  protection  of  their  stock 
against  an  illegal  taxation,  and  make  the  corporation  a  de- 
fendant, and  enjoin  it  from  paying  drer  the  tax ;  and  the  cor« 
poration  being  made  a  defendant,  being  a  party  on  the  re- 
cord, the  same  relief  maybe  given  to  it  as  if  it*  had  been  made 
a  complainant. 

This  principle  is  exemplified  in  a  case  where  a  plaintiff, 
being  a  citizen  of  another  State,  sues  in  the  Federal  Court, 
making  the  person  against  whom  the  relief  is  prayed,  and 
others,  citizens  of  the  same  State,  who  are  jointly  interested 
in  the  relief  prayed.  The  rule  is,  that  the  court  havhig  juris- 
diction, relief  may  be  given  to  the  parties  on  the  record, 
whether  plaintiffs  or  defendants,  as  the  principles  of  equity 
Bhall  require.  The  corporation,  however,  should  have  an- 
swered, admitting  the  facts  stated  in  the  bill,  and  praying 
that  equfty  may  be  done,  ^s,  however,  under  the  view 
taken  by  the  court,  is  not  material. 

TbiB  case  is  brought  under  the  original  jurisdiction  <tf  tlu0 
eoort,  on  the  ground  that  the  controversy  arises  between  dta- 
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lenfl  of  different  States.  It  does  not  come  before  as  m  die 
ezeroise  of  an  appellate  power,  but  as  a  Court  baying  ooa- 
cnrrent  jorisdiction  with  the  State  Court,  in  giving  effect  to 
the  laws  of  the  State.  And  the  question  is,  whether  the  tax 
law  for  1858  requires  the  tax  to  be  assessed  upon  the  entire 
property  of  the  Railroad  Company,  or  upon  what,  in  oommoiL 
language,  constitutes  the  stock  upon  which  dividends  are 
paid. 

The  82d  section  of  the  tax  law,  1  Itevi$ed  SUOuJia,  US, 
makes  it  <^  the  duty  of  the  President,  Secretary,  Agent,  or  odier 
proper  accounting  officer  of  every  railroad,  to  furnish  to  the 
Auditor  of  the  county,  where  their  principal  office  is  sitoated, 
a  list  of  all  the  stock  in  said  company,  and  its  valtie,  attested 
by  the  oath  of  the  officer  making  the  same ;  and  shall  famidi 
a  statement  dividing  the  aggregate  amount  of  all  the  stock  of 
such  company  amongst  the  several  counties  in  proportion  to 
the  value  of  the  superstructure,  buildings,  and  real  estate  of 
such  company  in  each  county ;  and  if  any  such  company  shall 
not  have  in  this  State  its  principal  office  for  the  transaction 
of  its  financial  business,  it  shall  be  the  duty  of  the  President, 
Cashier,  Secretary,  Treasurer,  Engineer,  or  constructing  agent 
of  such  company  to  furnish  the  Auditor  of  the  county,  where 
the  work  first  enters  the  State,  a  statement,  under  the  oath  or 
affirmation  of  the  officer  making  it,  specifying  the  amount  and 
value  of  all  real  estate  owned  by  such  company  within 
this  State,  the  amount  expended  in  the  construction  of  said 
work  within  the  lines  of  the  State,  and  the  amoimt  invested 
in  machinery  and  rolling  stock  of  every  kind;  which  said 
machinery  and  rolling  stock  shall  be  assessed  for  taxation 
in  the  same  proportion  to  its  total  amount,  that  the  length  of 
line  of  the  work  in  this  State  completed,  bears  to  the  entire 
length  of  the  line  of  said  work  completed." 

From  the  language  of  this  section,  there  would  seem  to  be 
no  doubt  that  the  Legislature  intended  to  tax  the  entire  pro- 
perty of  the  Railroad  Company;  and  that  a  list,  to  be  ft^ 
nished  to  the  Auditor  of  the  county,  ^^of  all  the  stock  in  said 
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company,  and  its  valne,  attested  by  the  oath  of  n^dioa^ 
making  the  same,"  was  intended  to  inclnde  the  whole  pHur  of 
of  the  company.    And  this  is  the  construction  given  to^ 
section  by  the  Supreme  Court  of  Indiana,  in  Dunn  y.  ffami 
tanj  Avdiior  of  Marion  anmty  in  1854. 

That  decision  of  the  Supreme  Court  of  the  State  consti- 
tutes a  rule  of  decision  for  this  Court.  It  has  long  been  so 
Bettled  in  the  Federal  Courts. 

By  the  37th  section  of  the  Tax  Act,  if  the  company. shall 
fail  to  make  a  return  of  its  property  for  taxation  as  required, 
'Hhe  proper  county  Auditor  shall  proceed  to  make  out  such 
list  from  the  best  information  he  can  obtain,"  &c.  Now,  if 
an  imperfect  list  shall  be  made,  the  power  here  given  will 
enable  the  Auditor  to  act,  by  making  out  a  new  return,  or 
correcting  the  errors  of  the  one  returned.  This  is  within  the 
purview  of  the  above  section. 

Railroads  have  contributed  more  to  the  facilities  of  inter- 
course, the  interest  of  agriculture,  to  build  up  towns  and  ex- 
tend our  internal  commerce,  than  all   other  improvements. 
But,  in  the  construction  of  these  works,  heavy  expenditures 
have  been  incurred,  and  large  debts  contracted  by  way  of 
loans  of  money  and  otherwise,  so  that  the  companies  are  ill 
able  to  bear  the  pressure  of  a  heavy  taxation.    The  expense 
of  running  the  cars,  making  repairs,  and  meeting  contingen- 
cies is  very  great ;  and  when  to  this  shall  be  added  the  inter- 
est on  debts  incurred,  little  or  no  profit  can  be  realized  to 
the  stockholders  for  some  years  after  the  road  is  in  operation. 
I^ads,  of  necessity,  are  often  received  in  payment  of  stock, 
^ese  lands  are  taxed,  the  same  as  lands  held  by  an  individual, 
on  the  plausible  ground  that  the  lands  of  a  corporation  should 
be  taxed  the  same  as  the  lands  of  an  individual.    But  these 
Wds  are  never  held  by  the  corporation  for  the  purposes  of 
cdture,  but  to  be  converted  into  money,  or  for  the  occupancy 
of  the  road.     They^do  not,  in  the  general,  as  the  lands  of  an 
^cnlturalist,  afford  a  profit  by  an  increase  of  value.    But 
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anda,  and  ako  for  the  8tiM> 
»     This,  in  effect,  is  a  tui- 
earn  §  B)  f  pI  ^^  addition  to  the  interest 

^  w^  f  /     /  S  onnected  with  the  pablicior 

&c.,  which  require  a  large  in* 
mode  of  taxation  bo  cqval  or 
Such  investments  are  subject 
io  not  affect  real  estate.   No 
w^.  litore  required  on  a  railroad, 

nor  the  losses  of  a  banc,  aa  common  carriers,  the  railroid 
is  responsible  fpr  injuries  done  to  persons  and  property, 
through  the  neglect  or  want  of  skill  in  its  agents ;  and  expe- 
rience has  shown  that  juries  are  inclined  most  liberally  to 
compensate  all  who  suffer,  by  iBnding  liberal,  if  not  extrsTir 
gant  damages.  Banks  are  liable  to  imposition  and  loBsei 
through  the  failures  of  borrowers,  counterfeit  notes  and 
drafts,  which  no  one  can  foretelL  These  casualties  place  at 
greater  hazard  the  monies  inyested  in  railroads  and  banb 
than  in  real  estate ;  and,  although  these  establishments  maj 
be  owned  by  individuals,  yet  they  are  so  intimately  connected 
with  the  public  interest  and  welfare,  that  stockholders  are  dis- 
tinguishable from  the  owners  of  other  property. 

Taxation  should  be  so  laid  on  each  classification  of  property, 
as  to  operate  equally.  Now,  nothing  can  be  more  unequal 
than  the  above  taxation  of  railroads.  The  cost  of  the  work 
affords  no  criterion  in  regard  to  the  profits*  This  depends 
upon  location  and  other  circumstances,  which  have  no  con* 
nection  with  the  cost  of  construction;  and  yet  all  of  them  af- 
ford more  or  less  public  accommodation. 

These  great  improvements  are  made,  generally,  with  tlie 
means  afforded  by  capitalists  of  other  States  or  countries,  and 
we  are  enriched  by  the  ezpendituM.  These  roads  will  sot 
be  kept  in  good  repair,  and  be  safe  for  passengers,  onleaa  the 
stockholders  shall  receive  a  reasonable  interest  for  their  ad^ 
vances.    And  this,  and  an  entire  equali^  of  taxatioOf  W 
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onlj  be  attained  by  a  obarge  on  the  profits.  From  indioa- 
tions  not  to  be  mistaken,  these  great  lines  are  in  danger  of 
being  embarrasBed,  if  not  destroyed,  by  taxation. 

Believing  that  the  tax  in  this  case  is  not  nnconstitational 
imder  the  Federal  or  State  eonstitntions,  and  seeing  that  the 
tax  law  has  been  constmed  by  the  Supreme  Gourt  of  Indiana 
against  the  right  set  up  by  tiie  complainants,  the  bill  is  dia- 
miseed  at  the  complainant's  cost,  and  the  injunction  is  dis- 
solved. 
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A  ipedal  pl«a  whioh  amoimts  to  the  general  Israe  la  dennirable. 

A  plea  wMeh  states  facts  in  bar  to  the  plaintiiTs  demand,  is  not  good,  if 
the  facts  so  stated  do  not  constitute  a  bar. 

The  law  and  praotioe  of  the  State  baring  been  adopted  In  regard  to  the 
faking  of  depoaitioBSi  a  snbeeqaent  modilication  of  the  law,  whieh  waa  fol- 
lowed for  along  time,  will  be  considered  as  adopted  by  usage. 

Bat  the  law  of  the  State  can  make  no  change  in  the  act  of  Congress,  as 
to  the  circomstances  under  which  depositions  may  be  taken.  The  person 
vhoee  deposition  is  taken,  under  the  act  of  Congress,  most  reside  more 
thsB  a  hoadred  miles  from  the  place  of  holding  the  oonrt 

A  eonduotor  of  a  train  of  cars  is  engaged  in  an  important  bnaineiS»  and 
is  bound  to  use  reasonable  care  for  the  safety  of  passengers.  And  at  oross 
fo^  or  where  the  tracks  lie  Tory  near  each  other,  a  more  than  ordinary 
degree  of  care  is  requisite. 

^y  oarelessness  in  loading  a  fMg^t  train  of  ears,  or  in  not  attending 
to  the  a^lostment  of  the  load  of  lumber,  by  whieh  an  i^|nry  is  done  to  a 
PMsenger  in  another  train,  will  make  the  owners  of  the  freight  train 
»«poii8lble. 

Messrs.  Marrmny  Bojf  ^  M<mr%$ony  for  plaintiff. 
MsMTs.  Newman  ^  TMy  for  defendants* 

OrSTBUCTION  or  THB  OOUBT  TO  TBI  JUBT. 

^  case  is  brought  to  recover  damages  against  the  de- 
fendant, for  an  injury  done  to  the  plaintiff,  through  the 
26a 


«as  CfDIAVA. 


I.  M.  Gurtia«.Tk«  OeatMl  Bm1vi|. 


ovekB8ii668  of  the  agei^  of  the  defendaot,  bj  iihiok  tk 
plaintiff  was  iigured  -while  traveling  in  the  can  of  uoAer 
line  of  railroad*  The  declaration  alleges  that  the  plunti 
▼as  a  passenger  on  the  train  of  cars  nuuiing  easlnri 
towards  the  atate  line  of  Indiana  and  Ohio,  and  the  deb- 
daats'  train  numing  westward,  on  a  track  psnllel  to  Ikim 
which  the  plaintiff  was  a  passenger,  and  wilW  five  feet  azi&' 
ohesof  the  trac^  on  which  the  eastern  cars  were  nmsu^;  A 
western  cars  being  freighted  with  cross  ties  uid  other » 
terials  of  lumber,  which  were  so  negligently  loaded  lytb 
servants  of  the  defendant,  that  in  passing  theessten  tnin, 
the  projecting  end  of  a  cross  tie  or  piece  of  timber,  Iris^ 
loaded  as  aforesaid,  stmck  the  left  arm  of  the  plmtif  Moi 
the  elbow,  as  the  arm  rested  on  the  sill  of  the  window  of  tk 
car  in  which  the  plaintiff  was  a  passenger,  and  with  greit 
violence  and  force  thereby  cut,  lacerated,  braised  td 
wonnded  the  said  left  arm,  &;c 

The  defendant  pleaded  in  bar  to  the  action,  that  the  injoT 
was  received  through  the  carelessness  of  the  plaintiff,  hjrtUr 
ing  her  elbow  and  arm  on  the  sill  of  the  car  window,  lij 
which  she  exposed  her  arm  to  danger  and  injury,  &c. 

Several  other  special  pleas  vere  filed,  to  which  the  phis* 
tiff  demurred. 

These  pleas  were  disposed  of  on  the  ground  that  thej 
amounted  to  the  general  issue,  or  did  not  state  a  complete  ib- 
awer  to  the  dedaratien,  admitting  the  facts  stated  to  be  true. 
In  some  of  the  pleas  tiiere  was  an  averment  of  careleflSDefl 
by  the  plaintiff,  but  no  denial  of  the  careless  loading  of  tk 
lumber  so  as  to  project  over  the  side  of  the  car,  as  alleged  in 
the  declaration,  by  reason  of  whidi  the  iigury  was  done. 

The  demurrer  filed  anthoriied  the  defmdant  to  testilie 
sufficiency  of  the  declaration,  and  it  was  alleged  to  bedofeo* 
tive  in  not  showing  any  connection  between  the  cars  ontliicl 
the  plaintiff  was  a  passenger  and  those  which  were  owned  I7 
the  defendant ;  but  this  objection  waa  overruled  by  the  oovt 


BiAY  TBBM,  1855. 401 

]E.M.0iirt»9.TK«0eatnlBAUM7. 

The  fSMt  of  the  tracks  of  those  two  roads  being  near  eadi 
othoTy  imposed  the  greater  diligeifcee  on  the  agents  of  bodi 
cMnpamsa. 

Szeeptions  weio  taken  to  several  depositions,  as  not  hA?» 
isg  been  duly  taken.  By  a  role  of  eonrt,  depositions  were 
acbitled  to  be  taken  vader  the  State  law,  and  fa&  pnrsnanoe 
of  the  State  praeCioe. 

The  lint  exception  aUeged,  diat  notioe  of  taking  deposi- 
tions was  served  on  the  Treasnrer  of  the  raQroad  company, 
ind  not  on  the  IVesident.  It  was  proved  that  this  notice 
was  serred  on  the  Treasorer  in  the  absence  of  the  President. 
This  is  a  snfficient  service  of  the  notice  nnder  the  revised 
«ctsofl86S.    2  VoL,p.B6. 

The  State  law  has  been  somev^hat  chsaged  m  regard  to 
takiag  depositions,  since  the  above  role  of  court  was  adopted, 
but  it  seeaiB  thai  the  State  law  as  altered  was  followed  by 
the  uniform  practice  in  this  Conrt,  and  this  was  hdd  by  the 
Court  ts  a  nsage  in  practice  which  would  be  sostained. 

It  was  objected  to  depositions  taken  before  the  Mayor  of 
Columbiis,  Ohio,  who  did  not  certify  that  the  parties  were  or 
were  not  present.  The  Mayor  certified  that  the  defendant 
was  not  present,  and  this,  we  tiiink,  is  suftcient. 

To  the  deposttion  of  Churchman  and  wiCs,  it  was  objected 
that  they  reside  in  Indiana,  and  it  nowhere  appears  Hiat  they 
live  mere  than  one  hmidred  miles  firom  ihe  {dace  of  holding 
the  Court.  This  is  a  fatal  objection.  In  ad^>ting  the  State 
practice  Ae  Court  did  net  dispense  with  the  requirement  of 
the  act  of  Congress,  which  anthorixes  deposittons  to  be  taken 
where  the  witness  lives  more  Asm,  one  hundred  miles  from 
the  place  where  the  case  is  to  be  tried.  The  adqiiion  of  the 
State  Uw  only  referred  to  the  form  and  mode  of  taking  de* 
poeitioiis. 

The  iigury  was  proved,  substantially  as  alleged  in  the  de- 
<:hffation.  A  short  Stance  after  leaving  Richmond,  the  two 
tnMsb  were  laid  f ve  feet  mx  inches  only  apart,  and  this  was 
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eontmued  for  a  eonaidenble  dutanoe.  WI1011  the  puaenger 
can  came  to  this  part  of  the  road,  the  freight  cars  had  stopped 
on  the  eastern  part  of  it^  and  moyed  slowly  forwards  as  they 
were  aj^roached  by  the  passenger  ears.  A  stiek  of  tunber, 
ealled  a  tie,  for  the  road,  was  proved  to  haye  projected  some 
six  inches  or  more  oyer  the  other  loading  of  the  freight  cars, 
and  this  timber  struck  the  passenger  cars  two  or  three  times, 
broke  off  a  part  of  the  monlding  of  the  car  window  where  the 
plaintiff  was  sitting,  and  seyerely  injured  her  left  arm. 

Under  the  injury,  she  at  first  fronted,  bvt  when  she 
same  to,  she  thought  herself  fortunate  in  not  being  more  in* 
jared.  Every  possible  attenticm  was  paid  to  her  by  the  con- 
ductor and  others*  There  were  differences  among  the  wit* 
nesses  as  to  the  position  of  the  arm  of  the  plaintiff.  Some  of 
them  stated  that  her  arm  protruded  two  and  a  half  inchea 
oyer  the  side  of  the  car;  others  who  were  near  to  her  said 
her  arm  did  not  extend  beyond  the  side  of  the  car. 

The  Court  called  the  attention  of  the  juiy  to  the  facta 
proved,  and  instructed  them,  if  the  injury  was  caused  by 
the  negligence  of  the  defendant's  agents,  the  plaintiff  was 
Mititled  to  recover.  It  was  not  enough  that  the  fiieight  cars 
should  be  shown  to  have  been  carefully  loaded,  but  as  die 
ties  were  thrown  crosswise  the  open  cars,  it  was  the  duty  of 
the  conductor  of  the  fright  cars  to  see  that  the  timbers  had 
not  slipped  from  their  places,  so  as  to  endanger  the  lives  and 
limbs  of  the  passengers  on  the  train  which  tiliey  were  to  meet. 
That  if  they  believe  the  arm  of  the  plaintiff  rested  <m  the 
window  sill  where  she  sat,  yet  if  her  arm  was  not  so  extended 
as  to  endanger  it  in  passing  the  tracks  near  to  each  other, 
under  ordinary  circumstances,  the  alleged  carelessness  is  no 
excuse  for  the  defiuidant. 

The  conductor  of  a  car  performs  a  most  responsiUe  duty. 
The  prq[>elUng  force  which  he  controls,  with  the  train  moved 
by  it,  increases  in  a  wenderftd  degree  the  fiusilities  of  com- 
merei«l  intercourse  and  exchanges ;  but  by  its  migh^  power 
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it  cnisli60  to  death  all  liring  beings  which  it  enconnten. 
Hence  the  care,  the  rigihaee,  and  the  skill  of  the  conductor 
must  be  in  continual  exercise  to  avoid  collisions.  In  passing 
o?er  a  cross  road,  or  over  tracks  near  each  other,  his  vigi* 
laaee  should  be  in  proportion  to  the  danger  he  encounters. 

That  the  tie  which  scraped  the  passenger  car,  and  tore  off 
8ome  of  its  moulding  at  the  window  must  haye  projected 
seyeral  feet  beyond  the  side  of  the  freight  cars,  is  clear,  from 
the  fact  that  it  strack  the  car  in  which  the  plaintiff  was  sit- 
tiig.  In  almost  every  car  passengers  are  warned  not  to 
stand  on  the  platforms  between  the  cars,  and  this  is  done  for 
die  benefit  of  the  passengers.  Still  the  condnctor  of  the  cars 
18  bound  to  exercise  reasonable  diligence.  He  is  bound  not  to 
endanger  his  own  passengers,  or  the  passengers  in  other  cars^ 
by  sny  carelessnees  or  want  of  diligence  on  his  part. 

In  the  case  before  the  jury,  carelessness  is  shown,  by  the 
fftct  that  the  timber  carried  by  the  freight  train  struck, 
with  force,  the  passenger  car*  This  degree  of  carelessness 
18  Boffieient  to  charge  the  defendant.  Had  the  freight  train 
been  properly  laden,  no  one  will  pretend  that  the  position  of 
the  i^aintiff  would  have  subjected  her  to  injury.  The  cir- 
cumstances of  her  admitting  that  she  was  in  fault,  after  being 
told  that  her  arm  was  on  the  window,  will  have  but  little 
weight  with  the  jury.  She  was  not  in  a  position  to  judge  of 
the  {sets,  and  therefore  her  admissions  should  be  cautiously 
Y^eeiTed. 

If  the  jury  find  from  the  evideiice  that  the  plaintiff  was  in- 
jured through  the  carelessness  of  the  defendant's  agents, 
either  m  loading  the  cars  or  in  not  keeping  the  load  properly 
justed,  she  is  entitied  to  recover  what  may  be  considered  a 
reasonable  compensation  for  the  suffering  she  endured,  the 
expenses  for  medical  treatment,  and  otherwise,  while  she  re- 
mained disabled.  These  are  caUed  compensatory  damages. 
There  is  nothing  in  the  case  which  would  seem  to  authorize 
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▼indictiTO  damagee.    No  proof  »  given  fix»  wbick  u  infeen- 
iion  to  iignro  any  one  by  the  defendaaVe  agents^  can  be  pe* 
Slimed* 
The  Jury  found  a  y«diet  Sot  flfiOO* 


Thb  UNiTsn  Status  v.  Jomi  M.  Emxrsoh. 

OaftcluiTge  for  staling  letten  ovi  of  t]i«  mftil  by  a  post  MHtfter  «r  tkkr 
petsoB,  it  if  impottoat  lo  bave  as  witaasiM  Iba  pasl  siaateia  timgh 
wbMe  ofiow  the  latlars  paaMd  «r  wara  diatribuiad. 

Wban  mob  witaeaaM  an  aol  called,  altbaagb  tbara  aiaj  ba  preof  of  iW 
mailing  of  iba  lettera,  and  ibat  tbey  wera  nerer  recalTad,  it  if  aei  n^ 
ioient  for  tbe  eoatiotioa  of  anj  pof t  maater  on  tba  rente. 

If  a  witnaai  ewear  positively  ae  to  tbe  eewaalaslaB  <rf  tka  aftmee  n4m 
ispiababla  oiiamaf  taaees,  wbooa  ebavaater  is  bad,  UwiUbava  little  a«l^ 
witb  fbe  jury. 

And  tbif  if  espaoially  so  wbere  tbe  aoonsed  abows  a  good  abaracttr.  Tra- 
der donbtf  al  eironmstaaoes  of  guilty  good  obaraeter  will  lead  te  aa  aeqottal 
oftiiaaif(»adaait. 

DMr^  Attorney  qf  Aa  U.  S^  for  plaintiff: 
Mr.  Marriion  cmd  Mr.  WaipoUy  for  defendant. 

OPIKIOK  or  THE  COUBT. 

This  is  an  indictment  which  chargee  the  defendsot  wHk 
embezzling  yarioos  letters,  which  contained  artideB  of 
ralncy  while  iLcting  9A  post  master  at  Hamilton,  in  Steuben 
County,  Indiana. 

E.  B.  Mott,  a  witness,  states,  that  on  or  abont  the  Ist  of 
January,  1858,  he  mailed  a  letter  at  the  office  of  defeadant, 
directed  to  James  Akright,  New  London,  Huron  County,  0.» 
which  contained  two  certificates  of  deposit,  dated  the  U  d 
December,  1852,  giyen  by  the  TompUns  County  Bank,  Net 
York,  in  favor  of  James  A.  Gibbons,  assigned  to  Akngki* 
The  package  was  directed  to  the  distributing  office  at  Toledo. 

S.  W.  Spratt  stated  that  three  letters  or  packets  wen 
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mailed  about  the  same  time,  one  of  which  eontained  two  eer^ 
ttfieates  of  deipoBit,  eadi  for  fifty  dollars;  the  other  two 
packets  contained  a  deed  and  other  papers,  all  of  wUeh  by 
their  directioii  were  to  pass  through  the  Toledo  post  office. 
The  first  letter  was  maQed  the  same  eToaing,  Ac. 

Mr.  Brown,  the  post  office  agent,  in  a  sh<Mrt  time  after  the 
loss  of  the  letters  was  snspected,  examined  the  distribating 
post  office  at  Toledo,  and  found  that  no  such  letters  as  de- 
scribed had  passed  throagh  that  office,  at  or  near  tiie  time 
that  they  should  have  been  distributed  at  that  office. 

Bngan,  a  witness,  was  oalled  by  the  prosecution,  who  swore 
ihat  on  the  Ist  of  January,  1868,  he  <Hi^ed  at  the  post  office 
b  Hamilton,  about  ten  o'clock  at  tiight,  knocked  §,%  the  door, 
and  no  one  answering,  he  went  across  the  street  on  some 
basineaB.    In  a  short  time  he  returned,  and  seeing  a  light  in 
the  wmdow  of  the  post  office,  he  crossed  oTer  the  fence  and 
approached  the  window,  where  he  saw  the  postmaster  sittfaig 
near  the  window  engaged  in  opening  letters ;  and  he  saw  him 
take  money  and  other  articles  out  of  the  letters  thus  opened^ 
which  he  put  in  his  pockets,  and  one  or  two  of  the  lettefSi 
after  the  contents  had  been  taken  ont,  he  laid  upon  the  win* 
^w,  00  that  the  witness  coxdd  see  the  directions  on  the  let- 
ters, and  he  says  the  directions  were  to  the  same  persons  as 
8Wom  to  haye  been  mailed  on  the  Ist  of  January.    One  he 
"peoially  observed  was  directed  to  James  Akright.    He  ob* 
fic^ed  that  one  of  the  letters  opened  contained  a  deed,  or 
what  appeared  to  be  a  deed,  or  a  patent  for  land.    After  the 
defendant  had  completed  his  work,  he  stepped  into  an  adjoin- 
hig  room,  opened  the  door  of  a  stoye  and  threw  the  letters 
into  it. 

^g^}  by  a  large  nnmber  of  respectable  witnesses,  was 
pf oyed  to  have  a  bad  character,  and  every  one  stated  that  he 
was  not  worthy  of  credit  under  oath. 

^e  defendant's  character,  was  proved  to  be  good.  He  was 
^  physician  of  respectable  standing  in  society,  and  he  was 
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•fideiiily  a  man  of  inteUigenee.  It  was  also  pnnred  llirt 
D«gaa  was  o&oe  arrested  for  peijnry,  at  the  instaaoe  of  tke 
defendant,  on  which  aoconnt  he  was  hostile  to  the  drfaiidaiit| 
although  that  difficaltj  had  been  settled  between  them. 

The  Court  charged  the  jury  that  the  evidence,  withoirtdie 
statements  of  Dugan,  did  not  authorise  a  convietion.  Hut 
the  letters  were  mailed  at  the  office  of  the  defendant  sfc  tlio 
time  stated,  there  could  be  no  reasonable  doubt.  The  lit- 
nesses  were  highly  respectable,  and  nothing  has  been  stated 
to  their  disovedit. 

But  from  the  office  of  the  defendant  to  the  distributiDg 
office  at  Toledo,  a  distance  of  more  than  fifty  miles,  there  an 
seyeral  post  offices  mhete  the  mail  waa  opened,  but  neae  of 
the  post  masters  have  been  called  as  witnesses. 

The  examination  of  the  Toledo  office  where  the  mail  isdii- 
tnbnted,  is  satis&ctory  to  show  that  no  such  mail  as  shraU 
have  been  forwarded  from  the  Hamilton  office  wasdistrilmted 
at  Toledo.  But  if  the  letters  were  abstracted  at  Toledoi 
where  they  passed  through  the  hands  of  the  post  master  or 
his  derks,  if  they  were  carried  in  the  mail  to  that  point,  sad 
they  have  not  been  called  as  witnesses.  Nor  is  there  say 
evidence  to  show  that  the  letters  deposited  in  the  Hanuhoa 
office  have  not  been  receiyed. 

These  defects  in  the  evidence  are  fatal  to  the  success  of  tbe 
prosecution,  unless  the  jury  shall  beUeve  the  evidence  of 
Dugan.  The  credibility  of  witnesses  must  be  considered  aad 
judged  of  by  the  jury. 

In  the  first  place,  this  witness  is  discredited  by  his  n^j^ 
bors.  Many  of  them  have  been  examined,  and  they  agree  in 
saying  Dugan's  character  is  bad,  and  that  they  would  not  be* 
lieve  him  under  oath.  There  is  no  better  test  of  the  chsiae- 
ter  of  a  witness  than  the  opinion  of  his  neighbors.  Every  man 
has  a  character  where  he  is  best  known, — ^where  his  daily 
walk  and  conversation  are  observed  and  spoken  of.  Local 
prejudices  or  excitements  may  sometimes  do  injustice  to  as 
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individiiaL  But  this  is  generally  temporary.  So  that  upon 
the  whole,  there  is  no  eriterion  so  safe,  in  determining  as  to 
the  truth  of  a  witness,  as  llie  opinion  of  his  neighhors. 

The  relation  of  the  witness  in  regard  to  the  acts  of  the  de* 
fendanty  which  he  obseryed  through  a  window  at  a  late  hour 
of  the  lughty  cannot  be  said  to  haye  been  impossible;  but  they 
were  very  extraordinary.  They  were  of  a  character  to  create 
strong  doubts  of  their  truth,  unless  they  proceeded  from  a 
eredK>le  person. 

It  appears  that  the  witness  and  the  defendant  had  been  at 
enmity.  This  not  unfrequenily  affords  a  motive  for  revenge, 
where  injuries  supposed  or  real  had  be^i  inflicted  on  the  wit* 
MM.  Of  these  matters,  gentlemen,  you  are  to  judge  and 
determine. 

The  defendant  has  proved  a  good  character.  He  is  a  pro- 
foesional  man,  and  stood  well  with  his  neighbors.  He  has  left 
Ihe  naghborhood,  but  he  seems  to  have  left  few  enemies  be- 
hind him.  Indeed,  from  the  evidence,  no  witness  speaks  to 
his  prejudice,  except  the  witness,  Bugan. 

Character,  gentlemen,  under  all  circumstances,  is  the  best 
Mihly  inheritance.    It  is  a  shield  to  the  innocent  when  un- 
jnatly  accused.    And  in  this  case  you  will  give  weight  to  it, 
in  connection  with  the  other  facts  of  the  case. 
Verdict  not  guilty. 


UimPBD  States  v.  Solomon  Stanlby. 

^  Iklae  iwerring  to  obtain  a  pre-emption  right,  is  made  peijury  bj 
■tatuie. 

The  pereon  oommenoing  an  improyement  has  a  right  to  oontinne,  and 
any  one  who  interrenes  may  be  eoniidered  a  trespaBeer. 

But  if  a  ftrtt  oeeupant  give  way  to  a  eeoond,  and  the  right  of  pre-emp- 
to  is  granted  to  the  second,  it  is  good  against  all  the  world  exoept  the 
to  oeeupant. 

And  if  he  abandon  his  right,  the  right  cannot  be  questioned. 
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Wkere  peijnry  is  ebarged  am  a  wriitan  affidavit,  and  H  appean  elearly 
from  several  witneesee  thai  tlie  affiant  stated  tke  Iketa  tnily,  and  ma 
adTised  that  they  were  substantially  the  same  as  stated  in  tlM  WTitinf,  by 
a  lawyer  in  whom  the  affiant  oonfided,  and  he  yielded  to  such  an  influenoe 
in  taking  the  oath,  it  is  not  peijory,  the  guilty  motiTe  being  wanting. 

IH$kriei  AMameg  of  the  Umied  SMe%y  for  pkintiC 
Meranu  WaiptUy  for  defaodAiit. 

OHABOB  TO  THB  JURY. 

Hug  is  an  indictment  for  perjnry,  nnder  the  ISth  eeotioA  of 
the  act  of  Congress  of  the  4th  September,  1841,  for  swearing 
falsely  to  establish  a  pre-emption  right,  which,  by  that  aet,  is 
made  peijnry.  The  act  of  the  8d  of  Angost,  1846,  protidet 
''that  erery  actnal  settler,  being  the  head  of  a  family,  <»* 
widow,  or  single  man  over  the  age  of  twenty-one  years,  who 
is  now  in  possession,  by  actual  residence  as  a  house-keeper,  di 
Uiy  tract  of  public  land  within  the  limits  of  the  setetat 
eessions  by  the  Miami  Indians,  in  Indiana,  which  hare 
not  yet  been  proclaimed  for  sale  by  the  President,  or 
any  such  person  who  shall  hereafter  erect  a  dwelling  hotise 
and  become  a  house-keeper  upon  any  such  tract  of  land,  shall 
be  entitled  to  the  same  benefits  and  privileges  with  respect  to 
said  land,  as  were  granted  to  settlers  on  other  lands  by  the 
act  approTed  22d  June,  1838,  entitled  an  aet  to  grant  pre- 
emption rights,  and  the  several  amendatory  provisions  of  said 
act,"  &c. 

And  in  the  2d  section  of  said  act,  it  was  provided  ^'that  in 
every  case,  the  affidavit  of  the  claimant  under  that  act  should 
be  like  unto  that  prescribed  by  the  act  of  the  22d  June,  1838, 
and  the  same  shall  be  filed,  and  proof  and  payment  made  for 
the  land  claimed,  at  any  time  before  the  day  fixed  by  the 
President's  proclamation  for  the  public  sale  of  said  land." 

The  written  affidavit  was  read  on  which  the  perjury  was 
assigned,-  and  which  was  made  and  filed  by  the  defen- 
dant, at  the  time  of  application  to  the  Register  of  the  Land 
Office  for  the  pre-emption.    A  pre-emptive  right  to  a  quarter 
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0eotio&  WM  elumed  on  the  ground  that  John  Stanley  had 
built  a  dwelling  honee  on  the  same,  which  he  with  his  family 
ocoupied,  within  the  ahove  cession  of  the  Miami  Indians. 
lUa  afldarit  was  made  the  28d  March,  1854. 

It  appears  from  the  t^timony  that  a  man  by  the  name  of 
Majom,  and  hands  employed  by  him,  entered  npon  th^ 
land  m  eontrorersy,  on  the  18th  March,  1864,  cnt  logs  for  a 
eabin,  and  the  next  day  it  was  built  np  to  the  roof.  Finding 
tile  building  in  this  condition,  John  Stanley,  the  brother  of 
defendant,  came  to  the  cabin  with  his  loaded  wagon  and 
entwed  isto  it,  by  cutting  a  door,  and  had  it  covered  with 
fiiateriab  which  had  been  prepared  by  Majors. 

When  Majors  returned  to  finish  tibe  honse,  he  found  the 
defendant  in  possession  of  it,  who  said  fhftt  his  brother  had 
gone  to  the  Land  Office  to  enter  the  land,  and  he  remained  to 
protect  the  possessiont  Majors  entered  into  the  house  and 
lifai  trunk  was  handed  in.  His  entry  Was  reristed  by  defen* 
dent,  and  finding  that  he  could  not  stay  there,  Majors  took 
poaeession  of  another  quarter  section. 

l*he  affidayit  of  defendant  stated  that  '^he  knows  from  per^ 
aonal  observation,  that  the  said  John  Stanley  did,  on  the  14th 
day  of  March,  1864,  enter  into  a  dwelling  house  with  his 
family,  consisting  of  himself  and  wife  and  two  children,  which 
Ae  said  John  Stanley  previously  caused  to  be  erected  on  the 
above  described  quarter  section  of  land,  and  that  he,  the  said 
Stanley,  continaes  to  make  said  house  his  only  home." 

After  the  affidavit  was  drawn  up,  the  defendant  stated  that 
he  did  not  feel  free  to  swear  to  it.  And  he  then  observed 
that  when  he  first  saw  the  house,  it  was  a  pen,  there  being  no 
roof  on  it;  that  his  brother  cut  out  the  door  and  covered  the 
house  on  the  14th,  but  he  did  not  say  who  built  the  peu. 
After  the  statement  of  the  above  facts,  the  defendant  was 
induced  to  make  the  affidavit  on  the  advice  of  a  connection 
of  his  who  was  present,  and  who  was  a  lawyer,  believing 
that  it  contained  the  facts  substantially  as  stated  by  him. 
Some  nine  or  ten  persons  proved  the  good  character  of  the 
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defendant,  and  that  his  standing  was  as  fiur  and  nnexcepiiaa* 
aUe,  as  any  other  person  of  his  age  in  that  part  of  the  eoon^ 
where  he  lived. 

The  Court,  in  their  charge  to  the  jnry,  said  there  eoold  hb 
no  donbt  that  John  Stanky  was  guilty  of  a  trespass  m  enter- 
ing into  the  partly  built  cabin,  and  that  he  could  not  haY« 
procured  the  pre-emptive  right  to  the  quarter  seetioa,  had 
Majors  claimed  it,  and  had  all  the  facts  been  represented  to  ^ 
Register  and  Beceiver  of  the  Land  Office.  Maj<»s  was  e^ 
titled  to  the  possession  of  the  improvement,  so  far  as  it  im 
made  by  him.  Bat  he  relinquished  his  right,  as  appean 
from  the  testimony,  and  settled  upon  another  quarter  in  the 
neighborhood.  This  abandonment  left  John  Stanley  in  pos- 
session of  the  improvement,  and  he  made  the  house  habiteUe 
by  cutting  out  the  door  and  patting  a  roof  on  it.  . 

But  the  inquiry  for  the  jury  is  not  as  to  this  particohr 
matter,  bnt  whether  the  defendant  was  gulty  of  wilfal  an4 
corrupt  p^ury.  It  does  not  ^ipear  that  he  had  any  knovl- 
edge  who  had  constructed  the  pen  of  the  cabin^  bnt  he  knew 
that  his  brother  had  cut  out  the  door  and  put  on  the  roof.  And 
he  objected  to  swearing  to  the  written  affidavit,  it  appears,  un- 
til his  friends,  and  especially  the  lawyer,  who  was  a  connexiim 
of  his,  advised  him  to  swear  to  it,  as  it  embraced  only  tlie 
facts  substantially  as  stated  by  him.  If  you  believe,  gende- 
men,  that  he  yielded  to  this  inflnenoe  in  swearing  to  tiie  pik 
per,  and  that  in  his  repeated  relations  he  gave  a  true  state- 
ment of  the  fSebCts  as  ihey  tran8pired,according  to  his  knowledge 
of  them,  he  is  not  guilty  of  perjury.  To  conSstitute  perjnrj 
there  must  be  a  wilful  and  corrupt  statement  of  a  ftlsehood, 
material  to  the  matter  in  hand.  You  are  to  determine  the 
facts  in  the  case,  and  judge  of  the  guilt  of  the  defendant  He 
has  shown  an  excellent  character,  and  this,  under  the  circum- 
stances, an^  indeed  under  all  circumstances  where  the  eri- 
dence  of  guilt  is  not  clear,  will  receive  dne  consideration  hj 
a  jury. 

Verdict  of  not  guilty. 


CIRCUIT  COURT  OF  THE  UNITED  STATES, 

UIGHIGAN-JUNB  TBBM,  18S6. 


Jambs  Nall,  jb.  bt.  al.  v«  Thb  Stbam br  Iluboib  bt  al. 

On  an  appeal  in  Admiralty,  from  the  District  to  the  Cirooit  Gourt^  lea- 
Buiable  diligence  should  be  oaed  tn  prosecnting  the  appeal. 

If  the  par^  delaj  perftoiing  the  appeal  for  six  months,  and  until  a  daj 
or  tvo  before  the  tenn  of  the  Circuit  Court,  the  appellee  may,  under  the 
role,  notice  the  cause  for  a  hearing,  and  the  Court  will  require  him  to 
take  his  depositions  during  the  session  of  the  Courts  so  as  to  come  to  a 
l>Mring.  At  the  home  poit  of  a  Tcssel,  the  local  law  must  regulate  the 
lien.  A  purely  maritime  lien  may  arise  in  OTory  other  port^  under  the 
Kttritime  juriadiotion,  unless  it  be  in  the  home  port  This  must  be  regn* 
Uted  by  the  local  law. 

The  lien  cannot  arise  under  the  local  law  and  also  under  the  maritime. 

Mr.  ffoward  for  llbellants. 
M>  Nefffberry  for  respondents. 

OPINIOV  OV  THB  OOUBT, 

This  is  an  appeal  in  Admiralty  from  the  District  Court. 

The  libel  is  for  articles  famished  the  steamer  Illinois,  an 
^ccoimt  of  which  is  stated  and  satisfiictorily  proved  by  the  li- 
bellants. 

In  their  answer,  the  respondents  allege  that  articles  were 
^^^mished,  bat  they  deny  that  the  claim  in  said  libel  mentioned 
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IB  a  lien  upon  the  rteam  boat,  her  tackle,  apparel,  and  fiunh 
tore,  &c.  « 

In  the  libel  there  are  some  defects,  which,  if  tiiey  had  been 
taken  advantage  of  in  time,  would  have  required  amendment 

The  proceeding,  though  in  the  Admiralty,  is  under  the  act 
of  Michigan,  which  gives  a  lien  on  the  vesseL  In  such  a 
case  the  law  should  be  specially  referred  to  and  substantiiBy 
stated.  So  the  tonnage  of  the  vessel  should  be  stated  to 
show,  that  it  comes  under  the  Admiralty  jurisdiction  and  has 
a  license. 

The  libel  asserts  a  lien  on  the  vessel,  by  the  maritime  law, 
and  the  law  of  Michigan.  This  is  inconsistent,  as  a  lien 
must  arise  at  the  home  port  of  the  vessels  under  the  locallaw. 
No  lien  attaches  upon  a  domestic  vessel,  for  work  and  labor 
done  and  performed  on  her,  except  by  statute.  Bead  v.  The 
huU  of  anew  Brig,  1  Si&nfe,  6, 6.  Bep.  244.  By  the  com- 
mon law,  material  men  have  no  lien  for  articles  furnished  a 
vessel,  whether  she  be  foreign  or  domestic,  and  such  is  the 
law  of  the  English  Admiralty.  But  by  the  civil  law,  diey 
have  such  a  lien.  In  the  United  States  they  have  it  only  in 
the  cases  of  foreign  ships,  or  ships  of  one  of  the  states  of  the 
United  States,  furnished  in  another  state^  Lane  v.  The  Brig 
Preeideni,  4  Waeh.  6,  6,  Bq^.  4S8.  It  is  of  no  importance 
how  a  lien  arises  under  the  local  law,  whether  by  statute,  or 
oommon,  or  municipal  law;  whenever  its  existence  is  esta- 
blished, the  jurisdiction  of  the  Admiralty  attaches  to  it 
The  Sehoimer  Marian^  1  Story' %  dr.  6,  Bep.  68.  A  common 
law  lien  is  always  connected  with  the  possession  of  the  thing, 
and  is  simply  a  right  to  retain.  But  a  maritime  lien  does  not 
depend  upon  possession,  but  is  an  interest  in  the  thing,  and 
may  be  enforced,  wherever  the  Admiralty  jurisdiction  is  exer- 
cised. 

The  libel  alleges,  that,  <<  the  articles  were  delivered  to  the 
said  steamer  at  Detroit  aforesaid,  to  be  used  in  furnishing 
and  completing  her ;  and  it  alleges  some  of  them  were  put  in 
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and  upon,  and  worked  into  said  steamer  by  the  work  and  la* 
bor  of  the  libellant,"  &;o.  Now  if  the  articles  were  not  all  so 
used,  it  would  be  difficult  to  say,  what  part  of  them  were  so 
nsedy  and  the  libel  could  not  be  sustained.  The  avermentf 
should  be  positive,  in  order  that  the  extent  of  the  lien  maj 
be  seen. 

Although  the  forms  of  procedure  are  less  technical  in  Ad- 
miralty, 'than  at  oommon  law,  yet  there  should  be  certainty 
in  the  material  matters  to  give  jurisdiction. 

As  an  Admiralty  Court,  the  District  Court  has  a  general 
jurisdiction,  yet  it  can  enforce  no  liens  against  a  vessel  which 
is  not  of  a  sise  and  character  to  engage  in  maritime  naviga^ 
tion. 

It  has  been  strongly  suggested  by  some  writers,  that  the 
lien  under  the  statute  is  the  sftme  as  the  common  law  lien 
for  mechanics,  which  depends  for  its  validity  on  possession. 
Bat  this  point  has  not  been  raised  in  the  pleadings,  and  it 
need  not  be  examined. 

The  maritime  lien  arose  out  of  the  conveniences,  if  not  ne- 
cessities, of  commerce.  The  floating  vessel  is  constantly 
changing  its  locality,  and  the  master  is  often  under  the  ne- 
cessity of  contracting  debts  for  the  repairs  of  his  vessel,  &c ; 
the  work  and  labor  done,  or  articles  furnished  for  the  ship,  is 
presumed  to  be  done  or  furnished  on  the  credit  of  the  vessel. 
A  personal  liability  of  the  master  only,  would  not  be  sufficient 
to  meet  the  exigency.  The  vessel  is,  therefore,  bound  in  such 
cases. 

The  motion  which  was  made  in  this  case  for  a  continuance 
was  overruled,  on  the  ground  that  as  the  decree  in  the  Dis- 
trict Court  had  been  made  six  months  before  this  Court  com- 
menced, the  appeal  being  filed  a  day  or  two  before  its  com- 
mencement, showed  such  a  want  of  diligence  in  the  appel- 
lants in  the  prosecution  of  their  appeal,  as  not  to  entitle 
them  to  further  delay.  A  continuance  would  necessarily  give 
a  delay  of  eighteen  months,  from  the  decree  in  the  District 
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Court  The  Couzt  considered  the  eurcorngtuices  as  eommg 
within  the  mle  which  authorised  the  appeUants  to  notice  the 
canee  for  trial  j  and  that  it  would  impose  no  nnjnst  hardflUqp 
on  the  defendants,  to  take  their  depositions  dming  the  pres- 
ent term.  When  this  decision  was  announced,  the  Court  sta- 
ted, an  the  time  wOnld.be  giyen^'to  take  the  depositioiia 
during  the  term,  which  could  be  giveiL 

A  statement  has  been  made  of  what  the  defendants*  coimsd 
expected  to  prove,  and  which,  if  admitted,  could  not  affMl 
the  justice  of  the  case. 

3^e  correctness  of  the  charges  are  admitted  by  Mr.  New- 
berry, who  built  the  vessel,  and  also  by  Mr.  McEnight,  who  pur- 
chased her.  In  addition  to  these  admissions,  the  items  tre 
proved  by  Ihe  clerk  who  sold  the  articles.  As  these  artides 
were  used  in  building  and  "burnishing  the  boat,  under  the 
Michigan  law,  they  constitute  a  lien-  on  the  boat,  whether  it 
be  in  the  hands  of  Newberry  the  builder,  or  McEnight  the 
purchaser,  both  of  whom  are  defendants. 

Upon  the  whole,  the  decree  of  the  District  Court  is  affirmed 
with  costs. 


Wm.  H.  Matgalm  v.  Osmond  Smith. 

All  persons  interested,  should  l>e  made  parties  to  a  bill  to  foreekie  s 
mortgage. 

TMs  is  indispensable  vhere  a  party  may  be  chargeable  with  any  balsso^ 
which  the  sale  of  the  mortgaged  premises  may  not  saUsiy. 

Mr.  Sofvardy  for  plaintiff. 
Mr.  Clarkj  for  defendant. 

OPINIOK  07  THB  COUBT. 

This  is  a  bill  in  chancery  to  foreclose  a  mortgage.  Ghaita 
D.  Parkhurst  executed  three  seyeral  promissory  notes  to 
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plabtiff,  each  for  five  hundred  and  forty-four  dollars,  and  to 
receiye  the  payment  of  these  notes.  Smith  an]}  wife  executed 
a  mortage  forisizteen  hundred  and  thirty-three  dollars  on 
the  premises  stated  in  the  mortgage,  dated  7th  December, 
1851,  given  by  the  said  Parkhurst  as  collateral  security.*  But 
if  the  money  should  not  be  paid,  the  party  of  the  second  * 
part  to  sell  the  mortgaged  premises.  There  was  a  failure  to 
pay  the  sum  due,  ^1280  70,  on  1st  July,  1858,  and  this 
bill  is  brought  to  have  the  mortgaged  premises  sold. 

And  the  bill  states  that  Eben  Sherwood,  who  is  also  made 
a  defendant,  claims  to  haye  some  interest  or  estate  in  the 
mortgaged  premises,  mortgaged  to  him  by  Parkhurst,  dated 
8d  June,  1860,  which  required  Parkhurst  to  pay  to  Sherwood 
$687,41,  in  three  equal  annual  payments  to  be  paid  in  sawing, 
and  the  said  Sherwood  to  deliver  the  logs  at  the  mill  ponds. 

And  the  bill  requires  Sherwoo^  to  answer  whether  he  has 
not  received  from  Parkhurst  the  notes,  fcc,  and  whether  the 
mortgage  has  flot  been  fully  paid ;  and  whether  the  said  mort- 
gage ought  not  to  be  discharged  of  ^record.  What  amount, 
if  any  is  due,  on  the  mortgage.  Whether  he  has  delivered  the 
logs,  Ac,  at  the  mill  pond.  How  many  feet  of  lumber  had  been 
Rawed  by  Parkhurst.  Whether  the  said  Parkhurst  did  not  make 
the  notes,  and  the  said  Smith  and  wife  did  not  execute  the  mort- 
gage; and  whether  the  amount  stated  to  be  due  on  said  notes 
is  not  due. 

To  the  bill  the  defendant^  demur,  and  for  cause  of  de- 
mnrrer  state,  that  Charles  D.  Parkhurst,  alleged  to  be  a  citi- 
zen of  Michigan,  is  not  made  a  party,  when  the  object  of  the 
bill  is  to  foreclose  a  mortgage  to  pay  his  debt^ 

It  is  clear  that  Parkhurst  should  be  made  a  party.  The 
mortgage  was  executed  by  Smith  and  wife  to  pay  his  debt 
The  debt  was  incurred  by  Parkhurst  for  the  purchase  of  the 
premises  mortgaged.  He  sold  to  Smith,  and  Smith  and  wife 
agreed  to  pay  to  the  mortgagee  the  original  consideration,  fdr 
27a 
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which  the  premises  were  sold,  and  himself  and  wife  ezecnted 
a  mortgage  to  secure  such  payment. 

It  seems  Parkhnrst  had  mortgaged  the  premises,  while  be 
owned  them  to  Sherwood,  for  six  hundred  and  eightj-seTOi 
dollars  and  forty-one  cents,  to  he  paid  in  three  equal  anniial 
payments  in  sawing  lumber,  Ac.,  Sherwood  to  deliyer  logs  to 
be  sawed  at  the  mill  pond. 

Parkhurst  is  a  necessary  party  to  show  in  his  answer  how 
much  of  the  original  consideration  was  pud,  and  espedallj 
is  it  necessary  that  he  should  answer  how  much  he  paid,  on 
Sherwood^s  mortgage,  if  the  whole  of  it  were  not  discharged. 
Sherwood  is  called  on  to  answer  as  to  what  payments  were 
made,  but  Parkhurst  has  a  direct  interest  in  showing  the  pay- 
ments to  Sherwood,  as  lie  wmild  be  answerable  to  him  for  any 
remaining  balance,  or  to  the  plaintiff,  should  Sherwood's  mort- 
gage be  first  satisfied,  it  being  prior  in  date.  The  demurer 
to  the  bill  is  sustained. 

Leave  given  to  amend  the  bill. 


OgDBN  I^.  HABBINaTON. 

In  a  sale  of  land  for  taxes,  anj  material  act  which  the  law  reqiurH»  or 
which  may  prejudice  the  rights  of  the  owner,  will  be  fatal  toihe  titk  «f 
the  purchaser. 

But  mere  technicalities  which  do  not  come  within  this  rule,  and  etoBti 
prejudice  the  interest  of  the  land  holder,  do  not  Titiate  the  sale. 

A  payment  of  the  money  recelTod  on  the  sale  into  the  Gountj  Trtuarj, 
instead  of  the  State,  or  the  treasury  of  the  oounty,  instead  of  the  immj 
of  the  township,  cannot  affect  the  title. 

The  officer  who  pays  or  receiyes  the  money  wrongfully,  is  liable  to  pi|f 
it  oyer  to  the  proper  treasury. 

Mr.  Walker  appeared  for  the  plaintiff. 
Air.  Lathrap  for  defendant. 
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This  is  an  action  of  ejectment  to  recoyer  the  possession  of 
the  north-east  and  north-west  quarters  of  section  80  T.  B.  N., 
Range  16  east,  three  hundred  and  twenty  acres.  The  patent 
was  issued  to  J.  W.  Edmonds,  15th  August,  1837,  which 
covers  the  land.  In  1842  the  patentee  conveyed  the  land  to 
plaintiff. 

The  defendant  claims  under  a  tax  title,  and  the  points 
raised  in  the  case  are  in  regard  to  the  validity  of  the  proce- 
dure in  the  sale  for  taxes. 

It  is  objected  that  the  warrant  of  the  Supervisors  to  the 
township,  however,  is  defective.  It  is  directed  merely  to  the 
Treasurer,  &c.,  whereas,  it  should  have  been  issued  in  the 
name  of  the  people  of  the  State  of  Michigan.  A  reference 
is  mad^  to  the  6th  article  of  the  Constitution  of  Michigan, 
which  relates  to  the  judicial  department,  and  which  declares 
in  the  7th  section,  that  "  The  style  of  all  process  shall  be  *in 
the  name  of  the  people  of  the  State  of  Michigan."  '  And  in 
the  act  regulating  the  commencement  of  suits,  (Revised  Laws, 
132),  it  is  provided  that  the  style  of  all  process  from  courts 
of  record  in  this  State,  shall  be  ^4n  the  name  of  the  people,  &c.'' 

These  regulations,  it  would  seem,  were  intended  to  apply 
only  to  judicial  process;  and  if  the  same  form  had  been  used, 
to  some  extent,  in  directing  certain  things  to  be  done,  from  a 
superior  officer  of  the  State  to  one  who  is  inferior,  it  is  mere 
matter  of  form,  and  need  not  be  followed.  It  appears,  indeed, 
where  the  form  of  the  warrant,  as  it  is  called,  which  author- 
izes the  Treasurer  to  call  the  tax,  is  given  by  the  proper 
authority,  the  form  of  judicial  process  is  not  followed.  In 
Buch  a  case,  where  the  form  is  not  imperative,  it  can  be  of 
no  importance.  It  is  only  necessary  to  direct  or  require  the 
Treasurer  to  collect  the  tax  as  stated  on  the  duplicate. 

It  has  again  been  objected  that  the  land  has  not  been  legally 
assessed. 

The  2d  section  of  the  revised  law  provides,  that  ^^undi- 
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Tided  shares  or  interests  in  lands  shaU  be  assessed  to  tke 
owners  thereof,  if  such  ownership  is  known  to  the  aissessors, 
and  no  tract  in  the  same  section,  originally  entered  as  one 
parcel,  shall  be  subdivided  in  assessing,  nnless  the  fact  of  a 
sabdivision  having  been  made  bj  the  owner  or  owners  sball 
be  known  to  the  assessors. 

The  entry  of  the  land  is  proved  by  the  Register.  He 
mode  of  assessing  lands  owned  by  more  than  one  person  de- 
pends upon  the  personal  knowledge  of  the  assessors.  Where 
there  is  no  evidence  as  to  the  extent  of  ownership,  to  iJie 
assessors,  the  Court  will  presume  that  the  assessment  has  been 
correctly  made ;  this  presumption  always  arises  in  favor  of 
the  acts  of  an  oflScer.  It  appears  in  this  case  there  was  no 
possession  of  the  premises  at  the  time»  it  was  assessed,  so  that 
it  does  not  appear  the  assessors  had  any  means  of  ascertaining 
the  interest  of  such  proprietor.  The  objection,  therefore,  that 
the  assessment  was  erroneously  made  is  not  sustainable. 

An  accurate  description  of  the  land  is  required,  but  to  the 
description  given  by  the  assessors  there  is  no  objection  ex- 
cept the  one  above  stated. 

It  is  again  objected  that  the  tax  is  not  charged  in  dollais 
and  cents. 

The  signs  of  dollars  and  cents  do  not  appear  at  the  heads 
of  the  columns,  but  the  valuation  is  stated,  and  the  tax  or  the 
amount  is  so  plainly  stated  as  not  to  be  mistaken,  and  in  the 
last  column  the  total  amount  of  the  tax  is  stated.  The  pur- 
poses of  the  tax  are  stated  in  each  column,  as  for  township, 
school,  library  and  other  purposes,  so  that  there  seems  to  he 
no  force  in  this  objection.  In  Sibley  t;.  Smith,  2  BGchigan 
xeport  499,  Chief  Justice  Shaw  says :  "  Our  rule  is  very  plain 
and  well  settled,  that  all  those  measures  which  are  intended 
for  the  security  of  the  citizen  for  ensuring  an  equality  of 
tax!ation,  and  to  enable  every  one  to  know,  with  reasonable 
certainty,  for  what  polls,  and  for  what  real  and  personal  es- 
tate he  is  taxed,  and  for  what  all  who  are  liable  with  him  for 
taxes  are,  essential." 
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The  County  Treasurer,  who  is  collector,  is  directed  to  re- 
tain in  his  hands  the  sum  of  one  hundred  and  fifty  dollars  for 
township  purposes,  and  the  further  sum  of  one  hundred  and 
nine  dollars  and  fifty  cents,  for  school  and  library  tax,  and 
hold  it,  subject  to  the  draft  of  the  officers  authorized  by  law 
to  receive  the  same.  And  he  is  authorized,  in  addition  to 
the  aforesaid  sums,  to  retain  four  per  cent,  for  collection; 
and  he  is  required,  also,  to  pay  over  to  the  Treasurer  of  the 
county  of  St.  Clair  the  sum  of  five  hundred  and  forty-seven 
dollars  and  fifty  cents,  for  county  purposes;  and  the  further 
sum  of  forty  dollars  and  eleven  cents,  for  and  on  account  of 
State  assets;  and  the  further  sum  of  fifty-one  dollars  and 
fifty  cents,  for  and  on  account  of  the  militia;  and  four  hun- 
dred and  five  dollars  and  forty-four  cents,  on  account  of  de- 
linquencies in  the  tax  for  highways. 

It  is  objected,  that  the  militia  tax  should  have  been  direct- 
ed to  be  paid  to  the  Township  Treasurer,  instead  of  the  Coun- 
ty Treasurer;  but  this  cannot  be  material.  A  wrong  appli- 
cation of  the  money  cannot  vitiate  the  sale  for  taxes.  But 
in  this  case,  if  the  payment  be  made  into  the  county  treasury, 
instead  of  the  township,  the  error  can  be  easily  corrected  by 
the  payment  of  the  sum  to  the  township  by  the  County  Trea- 
surer. 

The  tax  assessed  on  the  roll  was,  for  State,  county,  town- 
ship, school  and  militia  purposes. 

There  is  a  ftirther  objection  to  pay  to  State  assets.  In 
answer  to  this,  it  is  only  necessary  to  repeat,  that  a  wrong 
payment  of  the  tax  by  the  officer  who  collected  it  by  a. sale 
of  property,  cannot  affect  the  sale.  The  officers  through 
whose  hands  the  money  passes,  and  to  whom  it  is  paid  wrong- 
fully, are  liable  to  pay  the  sum  to  the  proper  treasury. 

Upon  the  whole,  we  do  not  see  any  such  error  in  the  pro- 
ceedings under  the  tax  sales,  as  affects  the  validity  of  the 
sale. 
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The  jury  were  instroeted  accordingly,  and  they  rendered  a 
T^dict  for  the  defendant 


Ltbll  v.  Millbb^  d.  oL 

There  ean  be  no  taxation  of  costSi  except  nnder  the  act  of  185S. 
That  law  aboliahes  all  preTioos  laws  on  the  sabjeot^  withont  an/  reser- 
Yaftion. 

OPINION  OF  THB  GOUBT. 

This  is  a  motion  in  regard  to  the  taxation  of  costs.  The 
above  cause  was  submitted  to  a  jury,  and  before  a  verdict  was 
rendered  the  plaintiff  submitted  to  a  non-suit.  A  motion 
was  made  to  set  aside  the  non-suit,  which  i^  overruled  by 
the  Court. 

The  taxation  is  made  in  part  under  the  present  fee  bill,  and 
in  part  under  the  late  one.  The  act  of  26th  February,  1853, 
which  is  now  in  force,  declares,  "  That  in  lieu  of  the  compen- 
sation now  allowed  by  law  to  attorneys,  solicitors  and  proc- 
tors in  the  United  States  Courts,  to  United  States  District 
Attorneys,  clerks  of  the  District  Courts,  marshals,  witnesses, 
jurors,  commissioners  and  printers,  in  the  several  States,  the 
following,  and  no  other  compensation,  shall. be  taxed  and 
allowed.'' 

The  above  law  applies  to  all  taxations  of  costs,  after  it  took 
effect,  and  it  abolished  all  prior  laws  on  iiie  subject.  Ab 
there  is  no  provision  in  the  present  act  that,  for  services  pre- 
viously rendered,  cost  should  be  taxed  under  the  former  law, 
there  can  be  no  taxation  under  it. 


PhILLIS  JOHNSILON  V.  JaMBS  Ar  yANDYKB. 

1.  The  Common  Law  of  England,  except  so  far  as  modified  bj  SUtata, 
was  the  law  of  property  in  the  late  Territory  of  Michigan. 
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2.  At  Common  Law  the  widow  was  entitled  to  dower  in  all  lands  of 
whieli  her  husband  was  seized  at  any  time  dunng  coverture. 

8.  A  and  B  were  married  in  the  territory  of  Michigan  in  1810.  A  was 
seised  of  certain  real  estate  in  1816,  which  he  sold  and  moved  oat  of  the 
territory,  and  continued  a  non<-resident  until  his  death  in  1850.  In  1846 
the  Stale  of  Michigan  restricted,  by  statute^  the  right  of  dower  to  lands  of 
which  the  husband,  died,  seiied;  but  proTlding  expressly,  that  no  right 
which  had  already  attaehsd  or  vested,  should  be  aifected  thereby.  Held,  that 
the  right  of  dower  was  an  inchoate  right  during  coverture,  only  made  con- 
gnimnate  by  the  death  of  the  husband,  and  was  embraced  within  the  saving 
clause  of  the  restrictive  statute. 

4.  The  dower  to  be  set  off,  must  include  all  casual  and  natural  enhance- 
ment ftx>m  circumstances,  and  excluding  all  improvement  actually  made 
by  the  tenant. 

6.  The  mode  indicated  by  the  statute  of  the  State  as  a  judicial  process 
for  setting  off  dower,  will  be  pursued  in  the  U.  S.  Court. 

Messrs.  CampbeU  ^  O'Flynn  for  plaintiff. 
JFrazer  ^  JBmmons  for  defendant. 

BT  JUDGB  WILEINS. 

A  special  verdict  was  rendered  in  this  case,  finding  that  the 
George  Johnston,  mentioned  in  the  declaration,  was  married 
to  the  plaintiff  in  the  year  1810:  that  about  that  time  they 
resided  on  the  premises  in  question ;  that  the  husband  was 
seized  of  the  same  on  the  2ith  of  Sept.y  1816,  and  from  that 
time  continued  so  seized  until  the  28th  of  OcUy  1816,  when 
he  sold,  and  conveyed  the  same  to  one  Stephen  Mack,  and 
that  the  defendant  now  owns  and  holds  the  same  by  mesne 
conveyances  from  said  Mack. 

The  verdict  furthermore  finds  that  the  said  Johnston  and 
his  wife  removed  and  settled  in  the  Territory,  and  now  State 
of,  Wisconsin,  in  the  year  1820,  where  they  continued  to  re- 
.  side  until  the  year  185Q,  at  which  time  the  said  George  John- 
Bton, the  husband,  died,  and  tha^the  plaintiff  removed  to  this 
State  in  the  fall  of  lS53,^ubsequent  to  the  institution  of  this 
suit.  The  verdict'  further  finds  that  the  premises  described 
were  in  0(?^5^,/l816 — ^the  time'  of  alienation — worth  the 
sum  of  1800  dollars,  ani  embracing  the  improvements  since 
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fnadey  are  noto  worth  the  sum  of  940,000;  that  the  improTe- 
ments  made  are  worth  (8000;  that  dower  was  demanded  on 
the  Slat  of  March,  1851,  and  in  May,  1852,  according  to  the 
allegations  in  the  declaration. 

Upon  this  verdict,  the  plaintiff  now  moTes  that  jndgment 
be  entered  in  her  favor,  assigning  her  dower  in  the  premises 
demanded,  and  declaring  the  defendant  guilty  of  withholding 
the  same :  and  that  the  court  appoint  three  disinterested  and 
respectable  freeholders  commissioners  for  the  purpose  of  ma- 
king the  admeasurement  of  the  dower  of  the  plidntiff,  out  of 
the  lands  described  in  the  Record,  according  to  the  providons 
of  the  55th  section,  of  Part  8d,  Tide  111  and  €!hap.  2  of  the 
Bevised  Statutes  of  the  State  of  Michigan  of  1838,  page  479 ; 
and  that,  in  making  such  admeasurement,  the  said  commu- 
sioners  be  directed  to  admeasure  the  same  to  the  plazntifi^  ir- 
respective of  any  improvements  made  by  the  defendant,  and 
allowing  to  the  widow  all  advances  in  the  value  of  the  said 
premises  arising  from  extreme  circumstances  since  theaKai- 
ation. 

In  resisting  this  motion,  two  objections  are  urged: 

Ist.  That  the  plaintiff,  when  this  action  was  brought,  was 
a  non-resident  widow;  and,  therefore,  not  entitled  to  recov^ 
dower,  her  husband  not  being  ieized  of  the  wme  at  ike  time 
of  his  death. 

2d.  That,  conceding  the  existence  of  her  right,  yet  her 
dower  is  to  be  set  off  according  to  the  value  of  the  premises 
when  they  "were  aliened"  by  her  husband,  according  to  tiie 
provisions  of  the  Revised  Statutes  of  Midngan  of  1846. 
.  1.  The  Revised  Statutes  of  Michigan  of  1846,  Title  XI7, 
Chap.  66,  page  267  and  270,  in  relation  to  Estates  in  Dower 
and  Estates  by  the  Courtesy,  provides : 

Seo.  1.  That  the  widow  of  every  deceased  person,  %haU  be 
entitled  to  dower,  or  the  use  during  her  natural  life,  of  one- 
third  part  of  all  the  lands  whereof  her  husband  was  seized  of 
an  estate  of  inheritance  €U  any  time  during  the  marriage,  on- 
less  she  is  laufuUffhtiXTed  thereof" — and  by 
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Sso.  2l8t.  That,  a  ^oman  being  an  alien,  sJiall  not  on  that 
aeeaunt  be  barred  of  her  dower ;  and  anp  "womsxi  residing  out 
of  the  Statey  shall  be  entitled  to  dower  of  the  lands  of  her 
deceased  husband,  lying  in  this  State,  of  which  her  husband 
died  seized,  and  the  same  may  be  assigned  to  her  or  recovered 
bj  her,  in  like  manner,  as  if  she  and  her  deceased  hosband 
had  been  residents  within  the  State  at  the  time  of  his  death." 

These  provisions  are  not  in  conflict.  They  are  parts  of 
die  same  Statute ;  and,  while  the  first  section  is  general,  re* 
cognixing  the  right  of  "the  widow  of  every  deceased  person," 
whether  resident  or.  non-resident,  to  dower  of  all  lands  where- 
of her  husband  was  seized  during  marriage ;  the  21st  section 
cannot  be  fairly  construed  as  restrictive  of  or  limiting  such 
right  to  any  particular  class  of  widows,  or  to  a  certain  classi- 
fication of  lands.  For  this  section  (the  2l8t)  must  be  con- 
sidered in  connection  with  the  eight  preceding  sections,  and 
as  especially  descriptive  of  those  who  shall  not  be  barred  of 
dower.  The  Statute  declares  elsewhere  that  dower  may  be 
barred  by  voluntary  conveyance  or  jointure,  and  then,  in 
this  section  further  enacts,  that  an  alien,  "on  that  account 
shall  not  be  barred ;"  and,  that  a  non-resident  widow  shaU 
have  dower  assigned  her,  of  the  lands  of  which  her  husband 
died  seized,  in  like  manner,  as  if  she  had  been  a  resident 
within  the  State  at  the  time  of  her  husband's  decease.  But 
the  Statute  no  where  creates,  as  to  the  right  of  the  widow,  a 
distinction  between  lands  aliened  during  the  life-time  of  the 
husband,  and  lands  of  which  he  died  seized :  her  rights  of 
dower,  as  to  both  the  one  and  the  other  being  clearly  em- 
braced within  the  general  provisions  of  the  Statute. 

The  21st  section  certainly  does  not  confine  the  alien  widow 
to  such  limitation  ;  and  it  is  not  to  be  reasonably  inferred 
as  the  intention  of  the  Legislature,  by  the  terms  employed, 
to  favor  in  this  respect,  the  resident  alien,  more  than  the  non- 
resident citizen.  Wherefore  should  the  Legislature  establish 
a  distinction  between  the  resident  and  the  non-resident,  which 
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in  the  same  section  is  repudiated  as  between  the  ali^iand  the 
resident  ?    Bat,  as  prorision  is  made  in  the  Hdi  section,  that, 
^^When  a  widow  is  entitled  to  dower  in  lands,  of  which  ha 
husband  died  seised,  and  when  her  right  of  dower  is  not  dis- 
puted, that  she  may  have  it  assigned  to  her,  in  whatever 
counties  the  lands  may  lie  by  Judge  of  Probate  of  the  coun- 
ty in  which  the  estate  is  settled:"  it  would  seem  that  this  21st 
section  was  alone  intended  to  extend  to  the  non-resident  and 
alien  widows,  the  same  privilege  with  the  resident,  of  having 
dower  assigned  and  recovered,  and  not  to  deprive  her  of  a 
right  conferred  by  the  contract  of  marriage,  and  not  subse- 
quently barred  by  any  act  on  her  part.    It  is  true,  that  the 
Statute  speaks  of  ^^a  married  woman,  residing  within  tkt 
State  barring  her  dower  by  deed  of  conveyance"  according 
to  a  specified  form;  and  ^^  a  woman"  without  defining  her 
residence,  accepting  a  jointure  before  marriage  in  lieu  of 
dower;  and  '^a  woman  residing  out  of  the  State,  having 
dower  assigned,"  and  also  of  ^<  lands  of  which  the  husband 
died  seized^"  and  lands  held  ^^during  marriage ;"  but,  it  is 
not  perceived  how  this  diflference  of  phraseology,  in  the  con- 
nection in  which  the  same  is  employed,  marks  any  distined<« 
with  reference  to  whom  the  right  of  dower  pertains,  or,  as  to 
the  estate  to  which  it  shall  apply.     The  Legislature  never  in- 
tended that  a  non-resident  widow,  whose  husband,  during 
coverture,  was  seized  of  lands,  and  who  sold  the  same  without 
her  consent,  as  required  by  the  13th  section,  should  be  barred 
of-^er  right  of  dower,  merely  by  the  fact  of  her  non-resi- 
dence at  the  time  of  her  husband's  decease.    If  such  was  the 
intention,  it  would  make  the  existence  of  the  right  of  eveiy 
married  woman  to  dower  in  her  husband's  lands,  contingent 
upon  his  continued  residence  within  the  territorial  limita  of 
the  State,  defeat  the  beneficent]  policy  of  the  law,  by  enar 
bling  him  at  all  times  capriciously  to  bar  the  wife's  dower  by 
a  removal,  and  consequently  make  this  sacred  right  of  ^ 
widow  dependent  upon  his  will.    This  would  be  inconsistent 
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irith  the  other  proyisions  of  the  Statute,  which  most  carefully 
protect  the  interest  of  the  wife,  whether  resident  or  non-resi- 
dent, and  requires  that  where  she  joins  in  any  conveyance  of 
lands  hy  her  husband,  the  acknowldgement  of  the  act  shall 
be  before  some  public  functionary — ^under  certain  prescribed 
solemnities,  and  with  the  evidence  of  the  act  being  voluntary 
and  without  the  coersion  of  the  husband. 

This  Statute,  then,  in  providing  that  *^any  woman  residing 
cut  of  the  State  shall  be  entitled  to  dower  in  the  lands  of  which 
her  husband  died  seized^  and  that  the  same  may  be  assigned 
her  as  if  she  had  been  resident  within  the  Statey'  is  not  con- 
sidered as  restrictive  of  the  right  of  a  non-resident  widow  in 
the  recovery  of  dower,  or,  as  inhibiting  the  same  as  to  lands 
sold  during  coverture. 

But,  giving  the  construction  contended  for  by  the  defend- 
ant's counsel,  and  holding  that  a  non-resident,  under  the 
Statute,  is  only  entitled  to  dower  in  land  of  which  her  hus- 
band died  seized — the  facts  presented  by  the  verdict,  are  such 
as  render  this  Statute  inapplicable.  The  marriage  occurred 
in  1810,  seizen  and  alienation  in  1816  ;  the  death  of  the  hus- 
band in  1850.  By  the  Common  Law  of  England,  the  widow 
was  entitled  to  be  endowed  of  aU  lands  and  tenements,  <^ 
which  her  husband  was  seized  in  fee  simple  or  fee-tail  at  any 
time  during  coverture,  and  if  the  seizin  was  in  the  husband 
but  for  a  single  moment,  the  right  of  dower  attached.  Oro. 
Miz.  50S;  Coke,  Litt.  SI. 

No  statutory  provision  of  the  late  Territory  of  Michigan 
contravened  this  rule  of  property,  and  the  Revised  Statutes 
of  the  State  of  1838  and  1846,  expressly  declare  that  every 
woman  shall  be  entitled  to  her  dower,  as  at  common  law. 
The  ordinance  of  1787  saves  in  all  cases  to  the  widow  of  an 
intestate  the  3d  part  of  the  real  estate  for  life,  and  declares 
"that  the  law  relative  to  dower  shall  remain  in  full  force,  un- 
til altered  by  the  Legislature." 
As  the  law  treats  marriage  in  no  other  light  than  as  a  civil 
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eo&traoty  between  parties  able  and  willing  to  contract,  and 
althongh  the  husband  and  the  wife  are  aa  one  person  a^  to  manj 
legal  consequences  of  their  union,  yet,  the  latter  is  at  As 
time  of  the  contract j  vested  with  a  personal  indiyidual  inter 
est  in  her  husband's  real  estate,  which  the  law  shields  and 
protects  for  her  exclusive  benefit.  This  right  is  always  im- 
plied, and  in  many  ecclesiastical  nuptial  celebrations,  it  a 
expressed  "tn  totis  verbis;**  "of  all  my  worldly  estate,  I  thee 
endow,''  cannot  be  considered  as  mere  words  of  ceremony 
without  substantial  meaning.  It  is  a  right  inchoate  then  at  the 
time  of  marriage,  suspended  during  coverture,  yet  untrans- 
ferrable  without  her  consent,  attaching  to  the  reality  as  a  valid 
title  of  an  estate  for  life,  on  the  death  of  the  husband, 
and  can  only  be  barred  by  her  own  act,  and  not  by  subse- 
quent Legislative  provisions. 

But,  the  act  of  1846,  was  not  designed  to  operate  retro- 
spectively. Such  a  construction  is  apparent  from  its  terms. 
The  future  tense  is  used  throughout,  wherever  the  right  in 
the  process  to  secure  it,  is  indicated.  The  phrases  **9haUhe 
entitled," — "  eJiaU  purchase  lands  during  coverture," — "«fciB 
be  entitled  to  an  election,''  &c.,  and  phraseology  of  like 
proepective  import,  are  the  terms  employed.  And  where 
there  is  no  positive  enactment,  or,  a  clear,  unavoidable  inference 
of  a  retrospective  intention,  as  in  this  statute  of  1846 ;  the 
rule  of  interpretation  is  adverse  to  a  retroactive  operation,  es- 
pecially where  civil  rights  will  be  thereby  affected.  Such  the 
doctrine  of  Dark  v.  Vanklent,!  Johuj  477;  OtvenY.Marr, 
27  Manny  112;  White  y.  White,  5  Barr,  474;  Mundayy. 
Munroey  Manning  B.  1,  869;  Satfre  v.  Wisen^y  8  WenM 
661.  Not  a  word  in  this  Statute  applies  to  the  past  or  affects 
in  any  way  the  right  of  dower,  previously  vested;  and  the 
repealing  clause,  at  the  close  of  the  volume,  expressly  pro- 
tects every  right  which  had  accrued  antecedent  to  the  adop- 
tion of  this  revised  code  of  1846. 

But  had  such  been  the  obvious  intention,  the  law  would 
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have  been  inyalid;  for  this  right  of  dower  YOBtB  in  the  wo* 
man,  whenever  marriage  and  seizure  oombine.  On  this  prin- 
ciple, and  to  avoid  dower,  must  the  woman  join  in  the  conrey* 
ance  bj  her  hnsband,  and  her  joint  execution  of  the  .deed  bm 
a  voluntary  act  be  made  manifest  on  the  instrument  itself. 
If  such  a  right  was  not  a  vested  right,  wherefore  the  neoes* 
sity  of  the  provisions  in  regard  to  barring  dower  ?  The  wife's 
execution  of  the  deed,  separate  and  apart  from  her  husband 
is  for  same  purpose ;  it  does,  or  does  not  transfer  a  right.  If 
the  latter,  the  act  is  an  useless  form ;  if  the  former,  then  the 
right  was  vested  in  her  during  coTerture.  1  €freenleqf*$ 
Cruise,  198;  KMy  v.  ffarrisofiy  2  Johns,  Cases;  8  Wend. 
661. 

In  KeUy  v.  ffarrison,  the  Court  in  New  York  held,  "  that 
the  right  of  dower  was  an  inchoate  right,  and  deemed  so  sa- 
cred, that  no  revolution  or  change  of  government  could  aflfect 
it." 

From  1810,  the  period  of  her  marriage,  to  1816,  when  the 
estate  was  sold  by  her  husband,  the  plaintiff  was  vested  with 
this  inchoate  right  of  dower,  and  the  property  being  trans* 
ferred  without  her  consent,  this  right  remained  suspended  un- 
til the  death  of  her  husband  in  1850.  The  law  of  1846 
could  not,  and  did  not  design  to  interfere  with  a  private  right 
so  vested*  It  is  saved  by  the  ordinance  of  1787,  and  it  is 
protected  by  the  provisions  of  the  existing  Statute. 

2.  But,  it  is  contended,  that  by  the  7th  section  of  the  aet 
of  1846,  the  plaintiff  is  only  entitled  to  dower,  to  be  as- 
signed her  according  to  the  value  of  the  lands  in  181 6,  when 
they  were  aliened  by  her  husband. 

This  section  declares  that,  ^<  When  a  widow  shall  be  enti- 
tled to  dower  out  of  the  lands,  which  shall  have  been  aliened 
by  the  husband  in  his  life  time,  and  such  lands  shall  have  been 
enhanced  in  value  after  the  alienation,  9uch  lands  shall  be  esU^ 
fnated  in  setting  out  the  widow's  dower,  according  to  their 
value  aithe  time  when  they  were  so  aliened.*' 
Now,  whatever  right  was  acquired  by  the  marriage  and 
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seisin,  was  certainly  a  right  vested  in  the  widow  anteoedori 
to  the  statute  of  1846,  and  could  not,  therefore,  be  affected  bj 
any  of  its  provisions.  The  Legislatore  conld  change  the  pro- 
cess bj  which  the  right  was  ascertained,  such  as  directing  the 
mode  of  setting  off  dower,  but  could  not  curtail  or  diminish  the 
right  itself.  The  title  is  to  a  life  estate  in  one-third  of  the  lan^ 
of  which  the  husband  was  seized.  Such  was  the  common  Uv 
title.  And  such  was  the  title  vested  in  the  plaintiff  in  1816.  It 
was  not  a  right  to  one-third  of  an  estimated  value  in  doDus 
and  cents  at  any  period,  but  an  absolute  right  to  the  enjoy- 
ment and  possession  of  so  much  of  the  real  estate,  according 
to  quality,  as  should  be  set  off  by  metes  and  bounds. 

At  common  law,  where  improvements  have  been  made  bvthe 
heir,  or  where  the  estate  has  been  impaired  in  value  by  the  heir 
or  tenant,  the  widow  is  endowed  according  to  the  value  at  the 
time  of  the  assignment  of  dower;  because  in  the  one  ease  the 
heir  improves  with  a  knowledge  of  the  widow's  right,  and  in 
the  other,  the  assignment  being  by  metes  and  bounds,  she 
must  resort,  for  the  damages  sustained,  to  another  form  of 
action.  Cokej  LUt,  82  a.  But  should  a  feofee  improve  the 
land,  the  widow  shall  only  be  endowed  according  to  the  valne  at 
the  time  of  the  feoffment^  and  not  according  to  the  value  when 
dower  is  assigned;  because  the  increased  value  is  the  conse- 
quence of  the  labor  and  expenditure  of  the  feofee. 

Whatever  right  existed  in  the  widow,  it  was  incohate,  dor- 
mant and  contingent  during  coverture,  becoming  only  con- 
summate on  the  death  of  the  husband.  It  was  a  right  thst 
could  not  be  realized  in  any  form,  or  be  applied  or  attached 
to  the  land,  as  long  as  the  husband  lived ;  and  in  case  of  her 
prior  death  the  right  ceased,  and  could  never  attach.  It  had 
then  no  9pecifie  appropriation  when  the  property  was  aliened 
in  1816,  and  none  at  any  subsequent  period  up  to  1850, 
when  the  husband  died;  and  she  was  then  entitled  to  have 
dower  set  off  in  the  premises,  and  not  before. 

The  jury  find  that  in  1816  the  farm  was  worth  but  |1,800; 
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that  it  has  been  improved  by  ita  various  proprietors  to  the 
amonnt  of  f  8,000,  and  is  now  worth  |10,000,  iTidutive  of 
these  improvements. 

Had  the  husband  died  before  the  statute  of  1846,  and  th« 
property  had  been  so  far  enhanced  in  value  from  like  im- 
provements ftnd  the  corresponding  advance  of  tiie  country 
around,  the  widow's  dower  then  attaching,  would,  under  the 
existing  law,  have  been  one-third  set  off  by  metes  and  bounds, 
exclusive  of  the  improvements  made  by  the  vendees.     She 
claims  no  more  in  this  action.    And  if  the  law  then  allowed 
her  this,  as  her  right  of  dower,  it  may  well  be  asked  can  the 
law  of  1846,  or  rather  does  it  impair  or  dimmish  it?    But  she 
does  claim  that  the  assignment  of  her  dower,  shall  be  with 
reference  to  the  enhanced  value  of  the  land,  arising  from  the 
drcumstances  of  the  graduad  advance  of  the  country  in  popu- 
lation and  prosperity.    To  this  she  is  entitled.    Her  right 
pertained  and  was  incidental  to  the  tenure  of.  the  land.    She 
never  parted  with  her  right.    It  was  connected  and  concur- 
rent with  the  estate, — ^waa  even  manifest  in  the  chain  of  title, 
and  as  circumstances,  independent  of  and  uncontrolled  by  the 
present  proprietor  or  his  vendors,  increased  the  value  of  the 
premises,  there  is  no  reason  why  she  alone  of  those  having  a 
legal  interest  in  the  same,  should  not  reap  her  share  in  the 
common  blessing.    To  assign  her  dower  according  to  the 
value  of  the  lands  when  aliened,  would  be  depriving  her  of 
ibe  benefits  in  which  all  the  inhabitants  of  the  country,  and 
especially  landholders,  have  participated;  and  to  allow  her  the 
Advantage  of  the  improvements  made  by  the  various  vendees, 
would  be  giving  her  a  share  in  the  labors  of  others,  made,  to 
^  sure,  with  a  presumed  knowledge  that  their  chain  of  title 
was  incomplete,  (and  allowed  at  common  law,)  but  inconsis- 
tent with  the  settlement  and  advance  of  a  new  country,  and 
<^nsequently  not  recognized  in  the  United  States. 

At  common  law  the  widow  was  not  excluded  from  improve- 
ments of  any  kind,  whether  made  by  the  heir  or  the  vendee. 
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This  has  been  aathoritatively  settled  by  Lord  Demean,  m 
Bidder  ▼.  Guinnelj  41  Ung.  Cam.  Law,  728. 

In  the  United  States  a  distinetion  is  held  in  seTenl  of  Ae 
States  between  improyements  made  by  pnrchasers,  and  die 
natural  rise  in  yalue  of  the  property  firom  other  causes. 

In  Mass.  the  widow  is  not  excluded  from  this  casDsl  ad- 
vance. 

In  Powell  9.  Monson  &  Brimfield,  Mamifactoring  Companj, 
8d  Mason,  (C.  B.  847,)  Mr.  Justice  Story,  after  a  full  reriev 
of  the  English  and  American  cases,  declares  that  the  Com- 
mon Law  never  excluded  the  widow  from  any  improvem^ts, 
and  that,  in  the  United  States,  she  is  only  excluded  from  im- 
provements actually  made  by  the  tenant  or  purchaser. 

This  learned  Jurist  was  not  aware,  at  the  time  he  gave  tidi 
able  review  of  the  English  and  American  law,  of  the  case,  in 
41st  English  Common  Law  just  cited.  He  says,  that  ''the 
doctrine  that  the  widow  was  thus  entitled  to  the  value,  at 
the  time  her  dower  shaU  be  amgned  herj  stands  upon  solid 
principles  and  the  general  analogies  of  the  law.  If  the  land 
has,  in  the  intermediate  period  between  alienation  andasugn- 
ment,  risen  in  value,  the  widow  must  receive  the  benefit;  for, 
if  it  had  depreciated,  she  must  sustain  the  loss.  ReriidtT^ 
consummate  by  her  husband's  death,  and  that  title  is,  in  iht 
language  of  Lord  Coke,  ^to  the  quantUjf  of  the  land,  via:  one- 
third  part.' " 

This  case  may  well  be  considered  the  leading  Americta 
case.  In  it,  the  Judge  fully  reviews  all  the  preceding  cases, 
and  especially  considers  the  cases  of  Humphrey  k  Finney, 
and  Hale  &  James,  in  2d  and  6th  Johnston,  holding  the  ooa- 
trary  doctrine  of  ^^the  value  of  the  laud  at  the  time  of  tbe 
alienation." 

In  the  first  case,  the  Court  based  its  opinion  upon  tk^ 
statute  of  New  York,  (which,  by  express  provision,  restrained 
dower  to  the  time  of  alienation),  intimating  at  the  same  trine, 
that  such  was  the  rule  of  the  Common  Law,  and  re-asaertiag 
the  same  views  in  the  last  case* 
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It  is  only  necessary  to  obserre,  in  support  of  the  opinion 
of  Ur.  Justice  Story,  that  since  Chancellor  Kent  decided 
Hale  V.  James,  in  6th  Johns.  Chan,  cases,  the  Court  of  ^ 
Queen's  Bench,  in  Ghreat  Britain,  has  settled  the  controversy 
as  to  what  was  the  Common  Law  of  England,  in  Riddle  \ . 
Gwinnel,  and  the  fact  that  there  is  no  legal  process  Icnown  to 
the  Common  or  to  the  Statute  Law  by  which  the  value  of  im* 
proyements  made  is  to  be  ascertained,  strongly  strengthens 
the  view  of  the  Common  Law  rule  as  given  in  third  Mason. 
Judge  Story  strongly  approbates,  as  '^  high  authority,"  the 
learned  judgment  of  the  Supreme  Court  of  Pennsylvania,  in 
Thompson  v.  Morrow,  5th  Sarg't  &  Rowle,  290,  and  states 
that,  had  that  case  earlier  fallen  under  his  observation,  he 
would  have  been  spared  the  laborious  research  he  had  given 
to  the  question. 

Most  carefully  was  the  point  examined  and  considered  by 
Judge  Tilhman  in  Thompson  &  Morrow;  tracing  the  Com- 
mon Law  to  its  source,  searching  through  the  yearbooks  from 
let  Edward  to  the  8th  Henry,  and  the  ancient  elementary 
works  of  Littleton  and  his  massive  Commentator,  and  leaving 
no  preceding  American  case  without  a  full  examination.  All 
the  New  York  cases  already  alluded  to  were  revised,  and  the 
rale  adjudged  to  be  ^^  that  the  widow  must  be  endowed,  ac- 
cording to  the  value  of  the  lands,  at  the  time  her  dower  shall 
be  assigned  her,  exclusive  of  the  improvements  made  by  the 
purchaser." 

The  reasoning  of  the  Judge  applies  to  the  facts  in  this 
case.    I  repeat  his  language;  he  says: 

'^  Dower  is  a  right  favored  both  by  Court  of  Law  and 
Equity.  A  right  founded  on  marriage,  and  marriage  is  ao 
highly  regarded  as  to  constitute  a  valuable  consideration  for 
the  settlement  by  jointure  of  property  on  the  wife. 

'^Without  jointure,  the  law  gives  to  the  wife,  in  case  she 
sunrives  her  husband,  one-third  of  his  real  estate  seized  during 
coYerture  for  her  life.    It  is  inchoate  at  the  marriage,  and 
28a 
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not  consummate  nntil  the  death  of  the  husband.  No  act  of 
the  husband  can  lessen  or  defeat  this  right;  neidier  can  sihe 
be  deprived  of  it,  but  by  her  own  voluntary  act,  for  whidi 
'  the  law  makes  many  salutary  provisions  to  prevent  fraud  and 
coercion.  Her  dower  ia  inthe  land  as  found  when  her  tide 
is  complete  at  the  death  of  her  ku^nd.  Where  the  husband 
has  aliened  during  coverture,  and  the  aliene  has  improTed, 
in  ihi$  country,  she  takes  her  third  without  estimating  the 
improvements,  and  this,  for  two  reasons:  Ist,  because,  had  die 
husband  never  aliened,  the  improvements  might  not  have  bees 
made,  and,  2d,  because  a  contrary  admeasurement  would 
aflfect  the  prosperity  of  the  country,  and  discourage  improve- 
ments in  building  and  agriculture." 

Such  is  the  clear  language  of  the  Court  in  this  case,  and 
adopted  by  Judge  Story.  The  subsequent  Pennsylvania  case 
in  8d  Peruan  and  Watt,  does  not  conflict,  but  is  deemed  in 
direct  afllrmance  of  Marrow  v.  Thompson. 

With  the  exception  of  New  York  and  Virginia,  wherever 
the  point  has  been  raised,  the  same  rule  has  been  established 
in  the  other  States.  Ohio,  Maine,  Kentucky,  Delaware,  BIib- 
sissippi  and  Indiana,  have  maintained  the  doctrine  as  dedneed 
by  Justices  Story  and  Tilhman,  so  that  it  may  be  said,  'Ukat 
the  preponderance  of  authority  is  with  the  rule,"  that  the 
widow  has  her  dower,  according  to  the  value  of  the  lands, 
when  it  is  assigned.  6.  Ohio  R.  76,  S  Sarrinfftonj2SS; 
1.  I>ana.  848,  8  Shipley^  871 ;  28  Matne^  509,  8  Sow.  Mw 
B.^60;bBlaek,^06. 

The  cases  in  New  York,  have  already  been  considered  in 
connection  with  the  Pennsylvania  and  Massachusetts  cases, 
and  the  case  in  Virginia.  4  Leighy  509,  from  its  bemg  the 
opinion  of  a  divided  Court,  and  mainly  founded  upon  a  Sta- 
tute, and  the  prior  decisions  in  New  York,  is  not  of  sufficient 
authority  to  shake  the  well  considered  adjudications  of  Powt 
V.  Monson  and  Brimfidd^  manufacturing  company,  and 
Thompson  v.  Morrow. 
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As  this  case  is  an  ejectment  for  dower,  and  the  judgment  of 
the  Court  is  moved  upon  the  special  verdict,  that  judgment  must 
not  only  embrace  the  declaration  of  the  rule,  but  the  process 
by  which  the  rule  is  to  be  enforced.  The  motion  calls  for 
judgment  of  dower  in  the  premises  demanded,  and  for  the 
appointment  by  the  Court  of  Commissioners  to  admeasure 
the  same. 

This  appointment  of  commissioners  is  but  a  mode  pre- 
scribed by  the  law  of  the  State,  of  assigning  the  dower  as 
declared  by  the  judgment  of  the  Court.  It  is  properly  the 
process  of  execution.  And  as  a  question  of  practice,  must 
be  settled  by  the  existing  rules  of  the  Court. 

By  the  70th  rule,  the  practice  of  this  Court  is  governed  by 
the  revised  Statutes  of  1848,  in  all  cases  where  no  special 
provision  is  made ;  and  these  Statutes  direct.  Section  65,  page 
479,  that,  §  "  If  an  action  be  brought  to  recover  the  dower 
of  any  widow,  which  shall  not  have  been  admeasured  to  her, 
before  the  commencement  of  such  action,  instead  of  a  writ 
of  possession  being  issued,  the  Court  upon  the  record  of 
judgment,  and  upon  the  motion  of  the  plaintiff,  shall  appoint 
three  disinterested  freeholders,  as  Commissioners  to  make 
the  admeasurement  of  dower  to  plaintiff,  out  of  the  lands  de- 
scribed in  the  record.  And  the  said  Commissioners  shall 
proceed  in  like  manner  and  with  like  obligations,  as  Commis- 
sioners appointed  by  a  Judge  of  Probate,  to  set  off  dower 
and  report  their  action  to  the  Court  for  confirmation,  &c., 
suppose  such  confirmation,  a  writ  of  possession,  issues,  &c." 

These  Commissioners  inspect  the  premises,  determine  their 
▼alue,  and  set  off  one-third  of  the  same  to  the  widow.  So 
Biuch,  then,  of  the  special  verdict,  as  finds  the  value  of  the 
land  in  1816,  and  in  1850,  is  immaterial  as  unnecessary. 
The  issue,  for  the  jury,  was,  whether  or  not  the  plaintiff  was  en- 
titled to  dower,  and  their  finding  the  marriage,  and  seizure  and 
death  of  husband,  and  demand  of  dower,  comprehended  their 
entire  duty.  It  is  for  the  Commissioners  to  admeasure  the 
value  of  the  premises. 
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Such  was  the  judgment  in  3d  MoMon^  the  N.  S.  Conrt,  car* 
rying  into  execution  the  process  appointed  bjr  the  Statute  of 
the  State.     In  that  case  it  was  decreed, 

Ist.  That  the  widow  should  hare  her  dower,  ezclusiye  of 
the  increased  value  of  the  lands,  arising  from  the  improre- 
ments  made  by  the  alienee. 

2d.  Reasonable  damages  for  the  detention  of  dower,  whidi 

(in  the  State )  is  a  proceeding  indicated  by  Statute 

StatuielSS8j  471,  and  477. 

8d.  That  the  plaintiff  recoyer  legal  costs,  &c.,  and, 

4th.  That  Commissioners  be  appointed  to  admeasure  and 
report  as  soon  as  practicable,  setting  off  the  widow's  dower 
by  metes  and  bounds  according  to  present  value. 

JUDGB  M'GLEAN'S  OPIKIOK. 

As  I  do  not  entirely  agree  to  some  of  the  views  presented 
by  my  brother  Judge  in  this  case,  I  have  thought  prop^  to 
state,  succinctly,  my  opinion. 

This  action  is  brought  to  recover  dower  in  a  tract  of  two 
hundred  and  seventeen  acres  of  land  near  the  city  of  Detroit 

A  patent  from  the  government  to  Antoine  Shapeto,  as  ap- 
pears  by  the  county  records  of  deeds,  was  offered  in  evidence. 
This  was  objected  to  as  not  the  best  evidence.  The  Court 
said,  the  original  patent  or  a  certified  copy  from  the  land 
office  at  Washington,  was  the  best  evidence,  and  that  as  the 
patent  was  not  required  to  be  recorded  in  the  county  when 
the  land  lies,  a  certified  copy  of  it  could  not  be  received  in 
evidence.  But  a  confirmation  of  the  title  by  Congress,  on 
the  report  of  Commissioners,  as  appears  from  the  1st  vol.  of 
American  State  papers,  published  under  an  act  of  Congress, 
was  received  as  showing  title  in  Shapeto. 

A  conveyance  to  Santabart  from  Shapeto,  indorsed  on  the 
copy  of  the  patent,  was  then  offered  in  evidence.  To  thia> 
objection  was  made  for  want  of  certainty  as  to  the  tract  con- 
veyed, but  the  Court  held,  that  although  the  indorsement  on 
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its  face  was  defective  in  not  describing  the  land,  yet,  by  re- 
ference to  the  description  of  the  land  in  the  copy  on  which 
the  indorsement  was  made,  there  was  the  requisite  certainty, 
and  the  deed  was  admitted  in  evidence.  A  deed  from  Santa- 
bart  to  Johnston,  the  husband  of  the  plaintiff,  was  then  given 
in  evidence. 

The  facts  being  submitted  to  the  jury,  it  found  the  follow- 
ing verdict : 

^^That  the  said  George  Johnston  was  married  to  the  plain- 
tiff in  the  year  1810 ;  that  they  lived  on  the  farm  in  question 
for  one  or  two  years,  about  the  year  1810 ;  that  said  George 
Johnston  was  seized  of  the  property  in  question  on  the  24th 
of  September,  1816,  until  the  28th  of  October,  1816 :  that  he 
then  sold  and  conveyed  the  same  to  Stephen  Mack,  and  that 
the  defendant  now  owns  the  same  by  mesne  conveyances  from 
said  Mack ;  that  said  Johnston  and  wife,  about  the  year  1820, 
removed  and  settled  at  Green  Bay,  then  in  the  Territory  of 
Michigan,  but  now  in  the  State  of  Wisconsin,  where  they 
remained  until  1850,  when  said  Johnston  died;  that  the  plain- 
tiff removed  to  this  State  in  the  fall  of  1853;  that  the  said 
farm  at  the  time  of  alienation  was  worth  the  sum  of  eighteen 
himdred  dollars,  and  is  now  worth,  embracing  the  improve- 
ments made  since  said  alienation,  the  sum  of  forty  thousand 
dollars,  and  that  said  improvements,  so  made  after  alienation, 
as  aforesaid,  were  worth  eight  thousand  dollars;  that  said 
dower  was  demanded  of  defendant  on  the  1st  of  May,  1851, 
Mid  also  the  81st  of  March,  1851,  according  to  the  allega- 
tions in  said  declaration ;  and  under  the  facts  aforesaid,  so 
found,  the  jury  submits  to  the  Court,  what  judgiiient  should 
be  rendered  on  the  verdict." 

Should  the  plaintiff  be  entitled  to  dower,  it  becomes  impor- 
tant to  inquire  to  what  extent  she  may  claim.  Does  her  right 
extend  to  the  improvements  made  on  the  land  by  the  pur- 
chaser, or  is  she  limited  to  the  value  of  the  premises  at  the 
^e  her  husband  aliened;  or  is  she  entitled  to  the  increased 
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Talae  of  the  land,  excluding  all  improvements,  at  the  time 
dower  was  demanded? 

The  decision  of  the  Courts  in  the  different  States  haye  not 
been  nniform  on  this  subject.  In  some  instances  the  statntes 
adopted  may  have  influenced  the  decisions  referred  to,  but  in 
others  the  differences  seem  to  arise  from  views  of  the  common 
law,  and  the  notions  of  policy  which  were  entertained. 

In  New  York,  in  the  case  of  Dorchester  v.  Coventry,  II 
John.,  Rep.  510,  the  Court  laid  down  the  rule  without  qualifi- 
cation, that  the  dower  of  the  widow  was  limited  to  the  Tnlne 
of  the  land  at  the  time  of  the  alienation,  though  it  had  risen 
greatly  in  value  afterwards,  exclusive  of  buildings  erected 
thereon  by  the  alienee.  The  same  doctrine  was  sanctioned 
afterwards  in  Shaw  v.  White,  13  John.,  Rep.  179 ;  Walker  r. 
Schuyler,  10  Ware,  480. 

In  Tod  V.  Baylor,  4  Leigh's  Rep,  498,  the  Court  of  Appeals 
of  Virginia  held,  that  in  equity  as  well  as  at  law,  the  widow 
was  to  take  for  dower  the  lands  according  to  the  value  at  Uie 
time  of  alienation,  and  not  at  the  time  of  the  assignment  of 
dower;  and  that  she  was  not  entitled  to  any  advantage  from 
enhancement  of  the  value  by  improvements  made  by  tbe 
alienee,  or  from  general  rise  in  value,  or  from  any  cause  what- 
ever. 

Where  the'  husband  died,  seized  of  the  land,  and  the  claim 
of  the  dower  is  made  from  the  heirs,  it  would  seem  to  be  rea- 
sonable and  just  that  the  widow  should  have  the  proceeds  or 
possession  of  one-third  of  the  premises  as  improved.  But 
where  the  estate  by  the  deed  of  the  husband  passed  into  the 
hands  of  a  purchaser,  the  dower  cannot,  in  justice,  extend  to 
improvements  made  by  him;  but  the  claim  should  em- 
brace the  enhanced  value  of  the  land,  exclusive  of  improTC- 
ments  made  by  the  occupant.  This  increase  of  value  arises 
from  the  general  progress  and  improvement  of  the  counfry, 
and  applies  to  land  unimproved.  This  is  conformably  to  the 
principles  of  the  common  law,  and  is  the  rule  adopted  by  die 
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Courts  of  most  of  the  States.  It  appears  to  be  the  settled 
role  in  England,  Massachasetts,  Pennsylvania,  Ohio,  and 
many  other  States.  In  the  Queen's  Bench,  Doe.  ex.  dem.  Rid- 
dle V.  Gwinnell,  41  Com.  Law.  Rep.  728;  Powell  v.  Monson  & 
Brimfield,  Manufacturing  Company,  3  Mason's  C.  C,  Rep. 
S47 ;  Thompson  v.  Morrow,  6  Sarg't.  &  Rowle's  Rep.  289. 
This  is  in  accordance  with  the  views  of  Chancellor  Kent  and 
Professor  Greenleaf ;  4  Kent  Com.  68,  and  notes  1  Green- 
leafs  cmise  193.  The  decisions  in  Ohio,  Indiana,  and  other 
States  of  the  same  import  might  be  cited ;  but  it  is  not 
deemed  necessary. 

It  is  made  a  question  in  the  case,  whether  the  claim  of 
dower  is  governed  by  the  revised  acts  of  1838  or  1846.  If 
the  rule  of  decision  be  found  in  the  former  act,  which  gives 
dower  to  the  widow  as  at  Common  Law,  in  the  lands  of  her 
husband,  and  places  upon  the  same  footing  persons  who  live 
out  of  the  State  as  those  who  live  within  it,  there  must  be  an 
amount  of  dower  under  the  rule  above  stated,  and  this  is 
claimed  by  the  plaintiff. 

The  21st  section  of  the  act  of  1846  declares,  ^'That  a  wo- 
man being  an  alien,  shall  not,  on  that  account,  be  barred  of 
her  dower,  and  any  woman  residing  out  of  the  State  shall  be 
entitled  to  dower  of  the  lands  of  her  dec'sd.  husband,  lying  in  this 
State,  of  which  her  husband  died  seized.'*  The  24th  and 
25th  sections  of  the  same  act  define,  to  some  extent,  the 
dower  rights;  but  if  the  21st  section  governs  the  case,  there 
can  be  no  dower,  as  the  husband  lived  in  the  State  of  Wis- 
consin at  the  time  of  his  death,  and  was  not  seized  of  the 
premises  in  controversy. 

From  the  finding  of  the  jury,  it  appears  that  George  John- 
ston, the  husband  of  the  plaintiff,  was  seized  of  the  premises 
from  the  24th  of  September,  1816,  to  the  28th  of  October 
following,  making  one  month  and  four  days ;  that  Johnston 
sold  the  land  to  Mack,  and  about  the  year  1820,  he  removed 
to  Green  Bay,  with  his  family,  then  in  the  Territory  of  Michi- 
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gan,  bat  which  was  afterwards  included  in  the  State  of  Wis- 
cOQsiny  where  the  husband  died  in  1850. 

Two  grounds  are  urged  by  the  plaintiff's  counsel,  as  show- 
ing the  inapplicability  of  the  act  of  1846 : 

Ist.  It  is  said  that  law  has  not  been  adopted  by  any  act  of 
Congress,  or  by  any  rule  of  this  Court. 

2d.  That  the  act  of  1846,  from  its  language,  was  not  in- 
tended to  operate  retrospectively,  and  that  if  such  were  the 
intentions  of  the  Legislature,  this  Court  would  not  give  effect 
to  it. 

The  first  objection  is  answered  by  saying,  that  the  2JBi 
section  of  the  act  of  1846  is  not  a  rule  of  practice,  but  of 
property,  and  as  such  is  obligatory  on  this  Court,  withoat 
adoption.  The  84th  section  of  the  judiciary  act  of  1789  pro- 
rides,*"  That  the  laws  of  the  sereral  States,  except  where  tbe 
oonstitution,  treaties  or  statutes  of  the  United  States  shall 
otherwise  provide,  shall  be  regarded  as  rules  of  decisions  in 
trials  at  Common  Law  in  the  Courts  of  the  United  States,  in 
oases  where  they  apply.'* 

The  second  objection  urged,  if  the  right  arises  under  the  2lsi 
section,  is  not  without  difficulty. 

Dower  existed  under  the  Common  Law,  and  to  establish 
the  right,  it  was  necessary  to  show  seizen  of  the  husband,  his 
marriage  with  the  claimant,  and  his  death.  But  almost  aD 
the  States  of  the  Union  have  regulated  dower  by  statute. 

It  is  not  easy  to  define  the  right  of  dower  before  the  deatk 
of  the  husband.  In  his  commentaries,  4  vol.,  50,  Chancellor 
Kent  says:  '^ Dower  is  a  title  inchoate,  and  not  consummate 
till  the  death  of  the  husband;  hiit  it  is  an  interest  which  at- 
taches on  the  land  as  soon  as  there  is  the  concurrence  of  mar- 
riage or  seizen."  Marriage  without  seizen  would  not  create 
this  right,  nor  would  seizen  without  marriage  create  it.  Both 
these  must  concur,  to  give  the  incipient  right  to  dower.  Bat 
still  it  is  not  only  an  inchoate  right,  but  contingent.  It  de- 
pends upon  the  death  of  the  husband.  If  he  survive  his 
wife,  she  has  no  right  transmissible  to  her  heirs,  nor  during 
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the  life  of  her  husband  can  she  give  it  any  form  of  property, 
to  her  advantage;  nor  even  after  the  death  of  the  husband, 
can  she  convey  her  dower,  until  it  shall  be  assigned  to  her. 

It  is  true  the  statute  gives  the  wife  an  interest  in  the  land 
of  her  husband,  on  the  contingency  that  she  shall  survive 
him,  and  of  which  no  act  of  the  husband  can  divest  her.    But 
still  it  is  not,  in  a  proper  sense,  a  vested  right.     So  long  as 
the  husband  shall  live,  it  is  only  a  right  in  legal  contempla- 
tion, depending  upon  the  good  conduct  of  the  wife  and  the 
death  of  the  husband.     Until  the  death  of  the  husband,  the 
right,  if  it  may  be  called  a  right,  is  shadowy  and  fictitious, 
and,  like  all  rights  which  are  contingent,  may  never  become 
vested.     The  marriage,  seizen,  and  the  death  of  the  husband, 
must  concur  to  create  a  right  in  the  wife,  which  can  be  reached 
by  any  legal  principle,  for  her  protection. 

And  the  question  is  argued,  whether  this  right  be  of  a 
character  to  place  it  beyond  the  reach  of  legitimate  action. 

If  Johnston  and  wife  had  remained  residents  of  Michigan 
until  the  death  of  the  husband,  the  wife,  it  is  admitted,  would 
have  had  a  right  of  dower  in  the  land;  but  thirty  years  be- 
fore the  death  of  the  husband,  they  removed  to  a  remote  part 
of  the  Territory,  and  which  is  beyond  the  State  of  Michigan, 
and  for  many  years  has  been  within  the  Territory  or  State  of 
Wisconsin. 

The  21st  section  of  the  act  of  1846  so  far  modified  the 
right  of  dower  as  to  limit  it  to  lands  of  those  who  live  out  of 
the  State  of  Michigan,  and  who  own  lands  within  it,  so  as  to 
require  seizen  in  the  husband  at  the  time  of  his  death.  No 
objection  is  made  to  this  law  in  regard  to  subsequent  rights 
of  dower,  but  it  is  earnestly  contended  it  cannot  operate  in 
any  case  where  marriage  and  seizen  concurred  before  the  law 
was  passed. 

There  is  nothing  in  the  constitution  of  the  United  States 
which  prohibits  a  State  from  passing  a  retrospective  law.  In 
Saterlee  v.  Matheson,  2  Peters,  880,  it  was  held,  that  no  part 
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of  the  constitution  of  the  United  States  applies  to  a  State 
law,  which  divested  rights  vested  by  law.  That  was  a  case 
in  which,  on  an  action  of  ejectment,  the  Supreme  Court  of 
Pennsylvania  held  that  the  relation  of  landlord  and  tenant 
could  not  exist  between  persons  holding  under  a  connectical 
title  in  that  State.  The  Legislature  of  Pennsylvania  d^ 
clared  by  an  act,  that  such  relation  should  be  held  to  exist, 
and  the  Supreme  Court  of  Pennsylvania  reversed  their  for- 
mer decision,  and  held  that  the  relation  of  landlord  and  tenant 
did  exist  under  the  law.  This  case  was  taken  to  the  Supreme 
Court  of  the  Union,  which  affirmed  the  judgment  of  the  State 
Court.  Similar  doctrines  have  often  been  advanced  in  ^ 
Supreme  Court. 

The  mode  of  relinquishing  dower  is  provided  for  by  Statute, 
and  varies  in  the  different  States.  A  statute  of  PennsjlTa- 
nia  declares  valid  all  deeds  made  prior  to  September  let, 
1886,  though  the  certificate  of  acknowledgment  be  defecdYC. 
A  similar  statute  was  passed  in  South  Carolina,  Purd  Dii., 
205,  both  of  which  have  been  held  valid  by  their  respectife 
Courts.  Retrospective  laws  have  been  passed  in  many  of  the 
States,  and  in  all  cases,  it  is  believed,  effect  has  generally 
been  given  to  them  where  they  did  not  impair  the  obligation 
of  contracts,  and  in  some  cases,  as  in  the  instance  above 
cited,  these  laws  have  modified  vested  rights. 

I  am  aware  of  the  impolicy  and,  indeed,  danger  of  snch 
legislation,  and  I  have  been  opposed  to  It,  except  where  the  acts 
were  more  clearly  just  and  related  to  the  remedy.  Where  an 
objection  to  such  laws  is  made,  it  is  necessary  to  consider 
what  effect  must  be  given  to  them,  as  on  that  their  validity 
may  depend. 

But  the  decision  of  this  point  is  unnecessary,  as  the  repeal- 
ing clause  in  the  laws  of  1846  provides  that  the  acts  repealed 
by  it  "  shall  not  affect  any  act  done,  or  right  accrued  or  es- 
tablished, or  any  proceeding,  suit  or  prosecution  had  or  cowr 
menced  in  any  civil  case  previous  to  the  time  when  such  re- 
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peal  shall  take  effect ;  but  every  such  act,  right  and  proceed- 
ing, shall  remain  as  valid  and  effectual  as  if  the  provision  bo 
repealed  had  remained  in  force." 

The  concurrence  of  marriage  and  seizen,  having  taken  place 
long  prior  to  the  law  of  1846,  those  acts  are  within  the  reason- 
ing, and  of  course,  the  right  growing  out  of  them  are  not  affected 
by  the  repealing  act. 

The  dower  in  this  case  will  be  in  one-third  of  the  land, 
exclusive  of  the  improvements,  whether  it  be  assigned  in  the 
land  or  by  an  estimate  of  its  annual  rents. 

Judgment  for  dower  as  estimated,  and  the  appointment  of 
Commissioners,  &c. 


Thb  Unitbi)  States  v.  H.  F.  Backus. 

A  State  regulation  that  the  estates  of  deceased  persons  shall  be  settled 
in  the  Probate  Court,  which  shall  appoint  commissioners  to  adjust  the 
elaimfl  against  the  estate,  and  prescribe  the  time  within  which  such  claims 
must  be  presented,  and  if  not  presented,  shall  be  barred,  is  not  obligatory 
on  the  federal  government)  in  the  collection  of  its  debts. 

The  amount  claimed  has  been  ac^usted  by  the  accounting  department  of 
the  Government,  and  must  be  collected  under  its  own  laws. 

It  has  a  priority  of  claim,  and  cannot,  therefore,  do  any  injustice  to 
l^neral  creditors  by  enforcing  its  claim.  A  law  of  a  state,  which  gives 
eighteen  months  before  suit  can  be  brought  against  executors,  does  not  ap- 
ply to  a  demand  by  the  Federal  GoTemment. 

If  the  act  could  be  so  construed,  it  would  be  in  conflict  with  acts  of 
Congress,  4nd  would  consequently  be  in  operatiTC. 

Mr.  Band,  District  Attorney  for  plaintiffs. 
Mr.  BachuMy  for  defendant. 

OPINION  OP  THE   COURT. 

This  action  was  brought  against  H.  F.  Bachus,  James  D. 
Doty,  and  Lindsey  Ward,  executors  of  Michael  Drousman, 
deceased,  to  recover  a  balance  due,  from  the  estate  of  the  de- 
ceased, as  late  Post  Master  at  Mackinaw.     These  persons 
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were  appointed  executors  in  the  will  of  the  deceased,  and  oi 
the  11th  of  October,  1854,  proof  of  the  will  was  made  in  tbe 
Probate  Court,  and  letters  testamentary  were  granted. 

By  the  act  of  Michigan,  Revised  laws  of  1846,  in  relation 
to  the  payment  of  debts  and  legacies  of  deceased  persons,  page 
290,  it  is  provided  that  when  letters  testamentary  are  granted 
the  Probate  Court  is  required  to  appoint  ^^two  or  more 
miitable  persons  to  be  commissioners,  to  receive  and  examine 
•ad  adjust  all  claims  and  demands  of  persons  against  the  de- 
ceased, except  in  cases  where  no  debts  exist,  or  the  value  of 
the  estate,  exclusive  of  the  furniture,  shall  not  exceed  one 
hundred  and  fifty  dollars."     This  amount  is  assigned  to  tbe 
widow,  and  in  law  is  a  final  administration,  and  bars  all  claims 
against  the  estate.     At  the  time  of  granting  letters,  the  Firo- 
bate  Court  is  required  to  ^^  allow  such  time  as  the  circum- 
stances of  the  case  shall  require  for  the  creditors  to  present 
their  claims  to  the  commissioners  for  examination  and  allow- 
ance, which  time  shall  not  exceed  eighteen  months ;  and  all 
creditors  are  required  to  present  their  claims  for  the  ac1i(a 
of  the  Commissioners  within  a  limited  time,  or  they  shall  be 
barred.' '     The  Commissioners  allow  or  disallow  the  claims  tbns 
presented. 

All  cases  pending  against  the  deceased  at  the  time  of  his 
death,  the  Statute  requires  to  be  presented  against  the  execn- 
tor  for  judgment,  which  when  entered,  shall  be  transmitted  to 
the  Probate  Court,  and  the  amount  thereof  shall  be  paid  in 
the  same  manner  as  other  claims  duly  allowed  against  the  es- 
tate. Eighteen  months  were  allowed  by  the  Probate  Court, 
for  creditors  to  present  their  claims. 

The  writ  was*returned  served  on  Backus,  and  non  est  as  to 
the  others ;  and  the  declaration  was  filed  against  Backus,  tbe 
other  defendants  not  being  served. 

The  defendants  pleaded  the  above  Statute,  and  alleged  that 
the  defendants  not  served  were  citizens  of  Wisconsin,  and  it 
was  also  alleged  that  this  writ  was  brought,  before  tbe  time 
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expired  allowed  by  the  Probate  Oonrt^  to  the  Commissionera, 
for  the  adjustment  of  the  claims  against  the  estate,  and  that 
said  Court,  under  the  Statute,  has  exclusive  jurisdiction  over 
the   estates  of  deceased  persons,  and  that  suit  cannot  be 
brought  against  the  estate,  until  after  the  expiration  of  the 
time  allowed,  and  in  such  form  as  the  Statute  authorised,  fto. 
To  this  plea  the  plaintiff's  demurred. 
The  objection  that  two  of  the  executors  are  citisens  of 
Wisconsin,  and  consequently  this  action  against  the  defendant 
is  not  sustainable,  we  think,  is  obyiated  by  the  proyision  of 
tlie  act  of  February,  25th,  1839,  which  declares,  ^'that  the 
non  joinder  of  parties,  who  are  not  found  within  the  district, 
shall  constitute  no  matter  of  abatement,  or  other  objection  to 
the  suit."    By  the  Statute,  the  judgment  against  the  party 
serred  with  process,  shall  not  prejudice  other  parties.    And 
we    suppose  that  this  provision  applies  as  well  to  persons 
jointly  liable  as  executors,  as  to  any  other  joint  liability.     It 
is  a  well  settled  principle,  that  an  executor  is  not  liable  to  be 
sued,  in  any  other  jurisdiction  than  that  under  which  the  let- 
ters testamentary  were  granted.    And  if  the  suit  must  abate 
on  the  ground  stated,  the  effect  would  be  to  defeat  the  de- 
mand of  the  Government. 

The  exclusive  jurisdiction  given  to  the  Probate  Court,  in 
the  settlement  of  decedents'  ^states,  cannot  affect  the  claims 
of  the  Government,  however  it  may  bear  on  private  claims. 
The  mode  of  proceeding  in  the  Probate  Court,  and  the  time 
given  for  the  settlement  of  accounts,  cannot  regulate  the 
elaims  of  the  government,  nor  affect  the  remedies  given  to  it 
under  its  own  laws.    The  demand  in  this  case  has  been  ad- 
justed by  the  accounting  department,  under  the  laws  of  Con- 
gress, and  there  can  be  no  obligation  to  present  the  account 
for  adjustment,  to  the  Probate  Court  of  Michigan.     Such  a 
rule  of  procedure,  would  subject  the  action  of  the  Federal 
Gevernment,  to  the  regulation  of  a  state  Government. 
The  Federal  Government  being  entitled  to  a  priority  over 
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othor  creditors,  by  the  enforcement  of  its  demuid,  no  injiv- 
tiee  is  done  to  the  general  creditors.  It  could  not  haye  bea 
contemplated  b j  the  Legislature  of  Michigan,  that  the  lav 
should  apply  to  the  (General  Oovemment  as  a  creditor.  Sudi 
a  construction  of  the  act  is  not  required  from  its  langosge. 
It  is  true,  there  is  no  exception  in  it,  but  the  exception  neces- 
sarily arises  from  the  nature  of  the  case. 

Executors  are  responsible  under  the  laws  of  the  State,  but 
their  liability  attaches  on  the  acceptance  of  the  trust.  The 
eighteen  months  giyen  for  the  adjustment  of  accounts  agsisst 
the  estate  of  the  deceased,  relates  to  the  remedy,  and  cannot 
apply  to  a  demand  of  the  Federal  Government.  If  the  Sta- 
tute could  be  so  construed,  it  would  be  in  conflict  with  the 
laws  of  Congress,  and  would  be,  consequently,  inoperatiTe. 

The  demurrer  to  the  plea  is  sustained. 


Jambs  Ltsll,  a  cmxa  of  Orbat  Bbttain  v.  Thb  Supsb^ 

VISOBS  OF  LaPEBB  GoUNTT,  MiCHIGAir. 

Motion  fob  a  new  trial. 

1.  Oonnties  are  establislied  by  Law,  and  need  not  be  prored. 

2.  The  BeTised  Statutes  of  Michigan  of  1846,  page  70  and  SeetiOD  4(\ 
proTiding,  ^^that  th$  Gmih^  Trmuurer  $haU  pay  money  on  th$  order  ^(b 
Board  of  Supervitort,  eountereigned  by  the  CkairmcM  amd  eiyned  by  the  CUrK 
an  order  in  that  form  will  be  preenmed  to  be  eorreot)  and  the  official  ui 
of  the  Board  of  Superriflors. 

8.  Bach  an  order  is  a  Countj  liability,  drawn  by  one  County  officer  op- 
en another,  for  payment  out  of  County  funds,  and  no  presentmeat  as^ 
demand  and  notice  of  dishonor  necessary. 

4.  The  Statute  expressly  authorises  such  orders  for  County  indehtmat, 
to  be  drawn  by  the  Board  of  County  Superrisors,  and  does  not  proTide  Iksi 
they  may  not  be  negotiable. 

5.  An  action  lies  against  the  County  upon  such  County  orders  intkcU- 
8.  Court,  when  the  sum  in  controversy  and  the  character  of  the  partitf 
confer  jurisdiction. 

Chray^  Campbell  and  TamSj  for  plaintiff. 
Sand  and  Goodwin^  for  defendant 
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By  Judge  Wilkins. 

This  action  was  brought  by  the  plaintiff,  a  subject  of  the 
Qaeen  of  Great  Britain  and  Ireland,  against  ^'  The  Board 
of  Supervisors  of  the  County  of  Lapeer,  on  a  County  order 
described  in  the  declaration  as  follows : 

«  $500 receivable  for  Taxes, ,  No.  1089, 

Treasurer  of  Lapeer  County,  pay  to  G.  Williams  or  bearer, 
$500.    By  order  of  the  Board  of  Supervisors,  with  interest. 

6.  A.  GRIFFIN,  Chairman. 

Wm.  Beech,  Clerk. 

Lapeeb,  June  22, 1848." 

During  the  trial  a  number  of  exceptions  were  taken  to  the 
rulings  of  the  Court,  and  the  questions  raised  form 
(with  the  principal  objection  as  to  the  power  of  these  County 
functionaries  to  grant  such  orders  to  County  creditors,)  the 
basis  of  the  present  motion. 

The  order  having  been  produced  and  identified  by  the 
plaintiff,  it  was  further  proved  that  it  was  in  the  form  usually 
observed  by  the  various  Boards  of  Supervisors  of  the  organ- 
ized Counties  of  the  State,  in  the  liquidation  of  County  in- 
debtment;  and  that  the  parties  by  whom  it  was  executed, 
held,  at  the  time,  to  the  organized  County  of  Lapeer,  the 
official  relation  of  chairman  and  clerk  of  the  Board  of  Super- 
visors, which  the  paper  represented,  and  that  a  demand  was 
made  by  the  bearer  upon  the  Treasurer  of  the  County  for  pay- 
ment. 

1.  It  was  contended  by  the  defendant's  counsel  that  ^^  the 
Board  of  Supervisors  of  Lapeer  County  '*  was  not  a  corpora- 
tion, and  there  was  no  evidence  of  such  fact  given  to  the  jury. 

The  County  of  Lapeer  was  organized  by  a  public  law  of  the 
State,  and  therefore  need  not  be  proved.  And  by  the  Re- 
vised Statutes  of  1846,  each  organized  County  is  declared  to 
be  a  body  politic  and  corporate,  with  authority  to  contract 
debt  for  County  purposes,  and  with  liability  to  be  sued  on  its 
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contracts.  Rev.  Stat  62,  Sec.  3.  Bj  a  subsequent  sectiiHi, 
it  is  provided  that  "  whenever  any  controversy  or  cause  of 
action  shall  exist  between  any  County  and  an  individual,  sodi 
proceedings  shall  be  had  in  law  or  equity,  as  in  other  suits 
between  individuals,  and  in  all  such  suits,  the  name  in  which 
the  County  shall  sue  or  be  sued,  shall  be  "  The  Board  of  Su- 
pervisors" of  such  "County." 

These  legislative  provisions  are  not  superceded  by  the  Ist 
section  of  article  10  of  the  Constitution  of  1850,  which  de- 
clares ''that  all  suits  and  proceedings,  by  or  against  a  County, 
shall  be  in  the  name  thereof.^*  It  is  certainly  not  to  be  rea- 
sonably supposed  that  the  new  Constitution,  by  this  clause, 
restricts  suits  for  or  against  Counties,  to  the  political  or  geo- 
graphical designation  by  which  one  County  is  territorially 
known  from  another.  The  law  of  1846,  in  existence  when 
ibis  contract  was  made,  employs  the  same  language  as  desig- 
native  of  geographical  bounds ;  and  to  carry  into  effect  its 
provisions  in  relation  to  suits,  directs  by  name  the  function- 
aries upon  whom  process  is  to  be  served. 

A  County  is  an  einpty  name,  for  judicial  purposes.  It 
would  serve  no  object  to  sue  in  that  name,  without  fiirth^ 
provision  as  to  the  functionary  which  should  legally  repre- 
sent the  County  in  Court.  The  legal  name  of  the  County  is 
given  by  law,  and  that  name  or  title  is  the  Supervisors  of 
said  County.  The  Constitution  leaves  the  old  law  in  force. 
But  if  the  objection  was  valid,  it  should  have  been  pleaded  in 
abatement,  and  the  right  name  given.  Great  injustice  would 
now  be  done  by  countenancing  such  an  objection,  after  the 
case  has  progressed  to  an  issue. 

2.  It  is  further  urged  that  this  Court  has  no  jursdiction  in 
the  cause,  the  defendant  being  a  political  body  of  the  State, 
and  not  amenable  to  legal  process  in  the  United  States  Court. 

By  the  Revised  StattUet  of  1846,  p.  66,  Sec.  2  and  7,  it  is 
provided  that  "the  Board  of  Supervisors  of  each  County  shall 
have  power  to  examine,  settle  and  allow  all  accounts  against 
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the  Goonty,  and  tiiat  all  such  acoonnts  a&oB  be  presented  to 
and  be  adjusted  by  the  Board  of  Sapenrisors^  ulio  shall  have 
power  to  direct  the  raising  of  such  moneys  by  taxation^  as 
shall  be  necessary  to  defray  the  County  diarges  and  ex- 
penses." 

This  provision,  it  is  contended,  gives  to  the  Board  of  Snper- 
yisora  the  exclusive  jurisdiction  of  all  claims  against  the 
Connty,  and  even  limits  their  subject  matter  to  accounts  and 
County  charges  for  incidental  expenses. 

The  County  warrant  upon  which  the  suit  is  instituted,  pur- 
ports on  its  &ce,  to  be  ^^  by  order  of  the  Supervisors/'  and  for 
an  account  settlecband  adjusted  by  them ;  and  consequently 
within  the  power  conferred  upon  the  Board  ^^  to  examine,  to 
settle  and  to  allow."  It  is  drawn  upon  the  Treasurer  of  the 
County,  as  the  officer  intrusted  with  the  County  funds.  It  is 
made  payable  ariih  interest^  forasmuch  as  the  Board,  knowing 
the  pecnniary  concerns  of  the  County,  and  that  its  Treasury 
was  {hen  und>le  to  meet  the  demand,  thus  ^^settled"  the  same, 
anticipating  the  exercise  of  the  other  power  conferred— *^  the 
raising  of  the  money  by  taxation.'* 

The  note  described  in  the  declaration,  and  introduced  as 
part  of  the  plaintiff's  testimony,  is  properly  termed  the  etd- 
^^fi^ce  of  the  c2atfn,and  of  its  allowance  by  the  legal  authority 
of  the  County.  It  is  the  custom  of  such  organisations,  when 
clums  are  allowed,  to  issue  their  orders  on  the  treasury  for 
^r  payment.  The  debt  exists,  independent  of  ihe  order  or 
warrant,  and  the  form  in  which  such  instnunents  may  be 
fi'u&ed,  does  not  affect  the  question  of  power. 

The  case  of  Brady  v.  The  Maywr  ^  Aldetrnen  of  New 
Yorky  in  2  Sanfordy  so  much  relied  upon,  does  not  cover  the 
^cts  of  the  case  under  consideration. 

The  Statutes  of  New  York  required  that  every  claim  should 
M^  be  presented  to  the  Board  of  Supervisors  for  audit,  and 
^Qsequently  the  Court  held  that  as  such  had  not  been  the 
29a 
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fitct,  that  the  action  did  not  accnie  until  after  sach  pieseaii- 
tion.  Snch  was  the  principle  of  the  decision.  But  here  Ik 
order  for  payment  is  evidence  that  ike  claim  has  heen  dnlj 
presented,  as  required  by  the  Statute,  and  properly  aUowedl^ 
the  competent  authority.  The  Board  has  already  acted  od 
the  subject  matter,  and  adjudicated  the  claim.  Wfaerefbie 
the  necessity  of  a  re-presentment  of  this  order  to  cTeij  nev 
Board  as  a  County  charge?  The  Treasurer  nniat  have  fimds 
wherewith  to  pay,  and  if  the  Treasury  be  empty,  it  would  be 
but  a  repetition,  od  m/ini^mj  of  the  same  matter  for  allow- 
ance and  settlement.  Such  is  not  the  requirement  of  die 
Statute.  Unquestionably,  the  matter  of  claim  most  first  be 
presented  to  the  County  Board  for  allowance  and  by  it  be  set- 
tled; but  when  allowed  and  settled,  and  the  claim  assumes, 
by  the  action  of  the  County  Board,  the  shape  of  a  County  war- 
rant  or  order,  it  may,  if  unpaid  from  any  cause,  be  the  sub- 
ject of  a  suit  against  the  County. 

The  Statute  having  declared  the  organized  Counties  of  the 
State  corporations  for  the  purposes  of  suit,  and  conferred 
upon  them  the  power  to  contract  debt,  it  follows  that  sod 
eontracts  may  be  enforced  by  suit.  The  rights  of  the  con- 
tracting parties  are  redprocal.  If  the  County  can  sue,  it  can 
be  sued.  And  whatever  remedies  the  State  may  bestow  upon 
its  Counties  to  enforce  their  just  claims,  and  whatever  tribu- 
nals may  be  organised  by  State  legislation  for  the  determi- 
nation of  controversy  between  its  own  citizens  and  bodice 
politic,  yet  such  legislatiim  cannot  affect  remedies  confenred 
upon  others  by  the  laws  of  the  United  States.  It  caimot 
compel  foreign  suitors  to  select  the  tribunals  of  the  State  in 
which  alone  to  seek  the  recovery  of  their  just  demands ;  it 
cannot  deprive  a  party  of  a  right  of  action  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States. 

The  plaintiff,  a  foreigner,  brings  his  action  of  assumpsit, 
and  specially  declares  upon  the  County  order  exhibited  in 
evidence,  and  it  has  been  settled  in  the  case  of  the  B(mk  tf 
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Columbia  t.  PaUenon  AdminidratarSj  2  Peters*  Candeneedy 
501,  that  assonipsit  is  the  proper  form  of  action.  The  claim 
having  been  allowed,  the  County  aseimed  its  payment,  and 
gave  to  its  creditor  this  evidence  of  their  assumption. 

It  is  unnecessary  to  consider  the  argument  of  the  counsel 
in  relation  to  the  power  of  the  United  States  Court  to  issue 
a  mandamus  to  State  officers,  as  the  question  does  not  neces- 
sarily arise.  This  Court  is  now  asked  for  judgment  upon 
the  verdict.  The  proper  enforcement  of  that  judgment  by 
the  appropriate  process,  is  another  matter. 

But  the  form  deemed  necessary  by  the  supervisors,  in 
framing  their  warrant  upon  the  County  Treasurer,  has  occu- 
pied other  objections  to  this  verdict  upon  the  part  of  the  de- 
fendant. 

The  order  is  numbered  1089,  as  a  measure  of  precaution, 
by  the  clerk,  and  as  a  check  upon  the  Treasurer.  A  declara- 
tion is  prefixed,  forming  no  part  of  the  substance  of  the  order 
itself,  that  it  will  be  ''BeeeivaUe  for  Taxes.''  And  the 
Treasurer  is  directed  to  pay  the  sum  specified  to  a  person 
named,  "or  to  bearer." 

Now  it  is  contended  that  the  case  made  by  the  plaintiff  on 
such  paper  does  not  entitle  him  to  recover,  because  the  instru- 
ment on  its  face  is  negotiable^  and  the  Statute  conferring  no 
such  authority  upon  the  Supervisors  of  the  County ;  that  it  is  a 
bill  drawn  by  one  set  of  County  officers  upon  another  County  of- 
ficer, and  by  the  bearer  ordered  to  be  paid  to  the  present  holder ; 
and  that,  being  negotiable,  there  was  no  proof  of  acceptance  or 
notice  for  non  acceptance.  The  Statute  meets  all  these  ob- 
jections. By  its  clearly  expressed  provisions,  the  Board  of 
Supervisors  are  directed  to  meet  annually  in  their  respective 
Counties,  to  organise  by  the  selection  of  one  of  their  number 
as  chairman.  The  County  clerk  is  directed  to  serve  as  clerk 
of  the  Board,  and  to  keep  a  record  of  its  proceedings,  to  pre- 
serve and  file  all  accounts  audited  and  allowed,  and  to  attest 
by  his  signature  all  orders  of  the  Board  on  the  Treasurer  for 
the  payment  of  money. 
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This  Board,  thus  organized,  are  also  expressly  authoriEed 
"to  examinej  settle  and  allaw*^  aU  accounts  presented  against 
the  Oonnty,  to  direct  the  payment  of  the  same  by  the  neoes- 
sary  orders,  and  (in  the  language  of  the  Statute  law)  "  as  it 
incidental  may  deem  expedient." 

This  Board  is  also  authorized  to  borrow  money,  not  exceed- 
ing $15,000,  for  the  erection  of  County  buildings  and  bridges, 
and  to  provide  for  the  payment  of  the  same  trith  interest  there' 
an.  It  is  also  fully  authorized  to  make  provision  for  all  the 
expenses  of  the  County. 

The  Statute  also  provides  that  a  County  Treasurer  shall  be 
biennially  elected,  who  shall  have  the  custody  of  the  moneys  be- 
longing to  the  County,  from  whatever  source  derived,  and  who 
is  restricted  in  disbursing  the  same  to  the  written  or  printed 
orders  or  drafts  of  the  Board  of  Supervisors,  signed  by  its 
clerk,  and  countersigned  by  its  chairman. 

No  particular  form  of  words  in  which  these  orders  shall 
be  framed,  is  anywhere  prescribed  in  the  Statute.  Nor  is 
the  Board  of  Supervisors  confined,  in  the  negotiation  of  a  loan 
of  money  for  the  purposes  specified,  to  any  particular  record 
or  evidence  of  the  transaction.  The  clerk  must  make  a 
record  of  it,  and  the  Board  can  direct  such  further  evid^ce 
of  the  same,  as  they  may  deem  expedient,  to  be  given  to  the 
capitalist  loaning  the  County  his  money;  and  the  same,  when 
received,  is  directed  to  be  placed  in  the  County  Treasury,  sub- 
ject to  the  drafts  or  orders  of  the  Board  of  Supervisors,  signed 
and  countersigned  by  the  clerk  and  chairman. 

And  when  such  orders  are  so  granted,  they  import  ability 
and  fidelity  in  the  auditing  tribunal,  which  allowed  the 
accounts  on  which  they  are  based.  It  is  not  for  the  Court  to 
go  back  of  the  order,  in  a  case  like  the  present,  and  inquire 
whether  or  not  the  Supervisors  were  deceived  or  misled,— 
whether  or  not  they  exceeded  their  power  in  borrowing  more 
money  than  the  law  allowed.  The  order  speaks  for  itself; 
:afid  being  under  the  sum  of  92,000^  the  limit  fixed  by  section 
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10th,  oyer  which  a  loan  cannot  be  negotiated  without  special 
notice,  it  will  be  presumed  that  it  was  fair  in  its  inception,  and 
in  its  transfer  to  other  parties,  and  was  for  a  legitimate  con- 
sideration. Fraud  cannot  be  inferred  from  the  face  of  the 
paper ;  and  it  is  not  consistent  with  the  policy  of  the  Statute, 
nor  would  it  subserve  any  public  purpose  to  sanction,  with- 
out evidence  of  fraud,  the  repudiation  by  one  County  Board 
of  the  solemn  acts  of  its  predecessors. 

The  Board,  having  power  to  contract  for  certain  purposes, 
'^as  may  be  deemed  expedient,  and  having  power  to  borrow 
money,  it  is  within  the  spirit  and  scope  of  their  authority,  to 
issue — either  in  payment  of  adjusted  accounts,  or,  as  certi- 
ficates or  evidences  of  money  loaned,  such  orders  on  the 
County  Treasury,  as  that  described  in  the  declaration.    And 
more  especially  where  an  account  has  been  examined  and  al- 
lowed, is  it  competent  for  the  Board  to  direct  it  to  be  paid  by 
the  Treasurer  in  such  way  as  shall  work  no  injustice  to  the 
Coanty  creditor,  by  affording  him  the  power,  in  the  form  of 
the  draft,  to  raise  money  upon  it,  should  the  County  Treasury 
not  be  in  sufficient  fimds  at  the  time  to  liquidate  the  amount/' 
And,  although  the  instrument  is  in  mercantile  form — ^^  pay- 
able to  order  " — ^it  is  not  mercantile  currency,  and  subject 
to  the  mercantile  law  as  to  presentment  and  notice  of  dis- 
honor.   It  is  no  more  than  a  County  order,  made  payable  to 
bearer  for  the  convenience  of  the  County  creditor,  and  corres- 
pondent with  the  existing  exigency  of  the  County  Treasury. 
It  is  the  evidence  of  a  County  liability,  assumed  by  the  ap- 
propriate functionaries ;  drawn  by  one  County  officer  upon 
another,  and  calling  for  payment  out  of  the  County  funds. 
On  its  face  it  is  official,  on  its  face  it  is  notice  to  the  County, 
and  being  outstanding,  the  evidence  of  its  non-payment  is  of 
Coimty  Record.     It  is  in  effect,  a  biU,  drawn  by  the  County 
^  itself,  of  which  there  need  be  no  notice  of  dishonor.    No- 
tice is  only  required  where  knowledge  is  necessary  to  enable 
the  drawer  or  indorser  to  take  means  for  self-protection. 
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The  principle  does  not  apply  where  the  drawer  and  dr^vee 
are  identical. 

In  carrying  out  the  proyisions  of  the  Statate,  in  relation 
to  public  buildings,  or  other  necesaary  County  improYematts, 
(a  Statute  designed  to  meet  the  wants  of  a  new  County)  it 
was  necessary  to  clothe  the  Counties  with  authorily  to  etm- 
tract  debt,  and  to  anticipate  the  resources  of  future  taxation. 
To  induce  emigration,  roads  must  be  made,  bridges  built, 
Court  Houses  and  Jails  erected,  &c.  The  spirit  of  the  Statute 
embraces  the  negotiation  of  loans  upon  the  procpectiye  Tshie 
of  the  taxable  property  of  the  County. 

Each  organized  County  is  required  by  law,  at  its  own  ex- 
pense, to  provide  suitable  Court  Houses  and  Jails,  and  fire- 
proof offices  for  public  and  private  Records :  and  for  these 
purposes  money  can  be  legally  borrowed  by  the  Superyisors. 
The  history  of  the  County  shows,  that  newly  organized  Coun- 
ties could  not,  without  great  oppression,  respond  to  llie 
demand  of  the  Statute,  and  borrow  money,  for  any  purpose, 
without  making  provision  for  interest,  and  the  immediate  ne- 
gotiability of  their  corporate  evidences  of  indebtment. 

The  objection  to  this  verdict  on  the  ground  that  the 
Board  of  Supervisors  could  not  lawfully  make  a  negotiable 
order  on  the  County  Treasury,  payable  on  demand  to  bearer, 
and  with  interest,  is  not  considered  sufficient. 

The  other  reasons  for  a  new  trial  are  embraced  within  the 
view  taken  by  the  Court  as  to  the  extent  of  the  official  au- 
thority of  the  County  Board.  It  does  sufficiently  appear, 
that  the  order  or  draft,  upon  which  the  action  was  instituted, 
was  made  by  the  statutory  authority  of  the  County  legaDy 
expressed.  The  Statute  provides,  that  the  Treasurer  shall 
pay  such  drafts,  when  signed  and  countersigned  by  chairman 
and  clerk  as  required — ^there  was  evidence  that  G.  Griffin 
was  the  reported  Chairman,  and  William  Beech  was  the  re- 
ported Clerk,  in  the  year  1848,  of  the  Board  of  Supervisors 
of  Lapeer  County.  If  such  was  not  the  fact,  the  testimony  conld 
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have  been  easQjrebatted  or  overcome  by  higher  proof  within 
ike  power  of  the  defendant,  tub  :  the  public  Records  of  the 
Cfoonty  in  ptmesnan  of  defendant. 

JUDQB  HCLSAN'S  OPINION. 

This  case  was  taken  under  advisement  at  the  last  term,  it 
having  been  tried  by  a  jury  at  a  previous  term,  before  the 
District  Judge,  at  which  time  certain  questions  of  law  were 
rsdsed,  with  the  view  of  having  them  adjudged  by  a  fuU 
bench* 

This  action  was  brought  on  the  following  instrument; 

$500,  receivable  for  taxes.  No.  1089.  Treasurer  of  Lapeer 
County,  pay  to  G.  Williams  or  bearer,  five  hundred  dollars,  by 
order  of  the  Board  of  Supervisors  with  interest.  Lapeer, 
June  22d,  1848.  Signed,  Wm.  Beech,  Clerk,  and  G.  A. 
Griffin,  Chairman. 

The  declaration  set  forth  this  instrument  specially,  to  which 
the  general  issue  was  pleaded,  without  affidavit.  Afterwards 
an  affidavit  was  filed,  without  application  to  the  Court  or  no- 
tice to  the  plaintiff.  Under  the  rules  of  Court,  a  copy  of  the 
declaration  was  served  on  the  defendants,  which  was  notice 
to  them,  and  they  have  appeared.  At  the  trial  parol  evi- 
dence was  given  of  the  signatures  of  the  parties  to  the  instru- 
ment, and  that  they  acted  in  the  capacities  assumed. 

It  was  objected  that  the  defendants  are  not  a  corporation, 
and  that  on  the  trial  there  was  no  proof  of  that  fact. 

The  Counties  of  a  state  are  organized  under  a  general  law, 
of  which  the  Court  will  take  notice.  There  was,  therefore, 
no  proof  on  this  point  required. 

It  is  also  objected,  that  the  action  is  misconceived,  as  the 
first  section  of  the  tenth  article  of  the  Constitution  of  1850 
declares,  ^^that  all  suits  or  proceedings  by  or  against  a 
County,  shall  be  in  the  name  thereof."  This,  it  is  supposed, 
supercedes  the  27th  section  of  the  revised  law  of  1846,  page 
65,  which  authorizes  suits  to  be  brought  against  a  County,  in 
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the  name  of  the  ^^  Board  of  SuperriBors."  This  would  be 
the  case  had  a  proper  plea  been  filed,  and  had  not  die  nev 
Constitution  in  the  same  section  provided,  that  the  eziati^ 
law  should  remain  in  force  nntil  changed. 

It  is  also  nrgedy  to  show  a  want  of  jurisdiction  in  this  esse, 
"that  the  Board  of  Supervisors  has  exclusive  jorisdictioB  of 
the  subject  matter  of  this  suit ;  and  that  the  Statute  requires 
all  demands  against  a  County  to  be  presented  to  and  setded 
by  such  Board.  And  the  case  of  Brady  v.  Superviton  oj 
New  Yorky  2  Sand.  Rep.  460,  is  referred  to  as  sustainuig 
the  objection.  That  the  Statutes  of  New  York  and  Michi- 
gan are  the  same,  that  "  aU  accounts  against  any  County 
shall  be  presented  to  and  settled  by  the  Board  of  Supervisors.^' 

The  decision  referred  to  in  Sandford  was  right,  as  it  in- 
volved an  open  account,  which  had  never  been  adjusted.  But 
that  has  no  application  to  the  case  before  us.  The  note,  or 
whatever  it  may  be  denominated,  is  an  order  by  the  Board  of 
Supervisors,  on  the  Treasurer  of  the  County  for  the  payment 
of  five  hundred  dollars,  with  interest.  This  is,  therefore,  a 
promise  of  payment  of  a  debt  acknowledged  to  be  due. 

The  82d  section  of  the  act  which  regulates  proceedings 
against  Counties,  declares,  revised  Statutes  1846,  that  when  a 
judgment  shall  be  recovered  against  the  Board  of  Supervisors, 
&c.,  no  execution  shall  be  awarded  or  issued  upon  such  judg- 
ment; but  the  same,  unless  reversed,  shall  be  levied  and  col- 
lected as  other  County  charges,  &c. ;  and  it  is  argued  tbe 
only  mode  by  which  this  duty  of  the  County  oflScers  can  be 
enforced  is,  by  mandamus;  and  that  as  this  Court  cannot  is- 
sue such  a  writ  to  a  State  officer,  it  can  exercise  no  juris- 
diction in  the  case.  And  the  cases  of  Kendall  v.  U.  StaUtj 
12  Peters  Rep.  524  and  615;  Mclntire  v.  Wood.  2  dmd. 
Rep.  588.  Where  it  was  held,  that  the  power  of  the  Cir- 
cuit Courts  of  the  United  States 'to  issue  the  writ  of  manda- 
mus is  confined  exclusively  to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of  their  jurisdiction.*'     And  it  was 
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held  in  the  case  of  EendaU,  thi^  the  jariBdiotion  of  the  Oir- 
enit  Court  of  the  United  States  for  the  District  of  Oolnmbis, 
in  this  respect,  under  the  law  of  Gongress,  was  greater  than 
the  other  Circuit  Courts  of  the  United  States. 

On  the  obtainment  of  a  judgment,  it  is  the  duty  of  the 
Supervisors  to  levy  a  tax  on  the  County  and  pay  it.  Now, 
the  objection  which  is  urged  against  the  jurisdiction  of  this 
Court  is,  that  the  County  officers  in  the  present  case  may  fail 
to  do  their  duty,  and  this  Court  cannot  coerce  them  by  man- 
damus. This  is  a  presumption  which  cannot  be  entertained, 
as  now  urged,  and  consequently,  the  point  need  not  be  deci- 
ded. 

This  Court,  sitting  within  the  State  of  Michigan,  adminis- 
ters its  laws,  following  in  most  instances,  the  remedies  provi- 
ded by  the  local  laws.  Those  remedies  are  adopted  by  acts 
of  Congress,  or  by  rule  of  Court,  and  they  become,  in  effect, 
the  laws  of  the  United  States.  And  these  laws  are  acted  on 
by  the  Courts  of  the  United  States,  under  the  construction 
given  to  them  by  the  State  Courts. 

Under  the  Statute  of  the  State,  the  Courts  of  the  Union 
sustain  a  creditor's  bill,  and  give  effect  to  a  new  remedy  crea- 
ted by  Statute,  where  such  remedy  is  appropriate  to  the  exer- 
cise of  a  common  law  or  chancery  jurisdiction.  But  the 
question  as  to  the  power  of  this  Court  to  issue  a  mandamus 
in  the  present  case,  is  not  now  before  us,  and  need  not  be  de- 
cided. 

It  may  be  that  the  remedy  in  the  State  Court  may  be  more 
simple  and  more  effectual  than  in  this  Court,  but  this  is  not 
a  matter  for  our  consideration.  The  plaintiff  having  a  right 
to  sue  in  this  Court,  has  sought  his  remedy  here,  and  we  can 
exercise  no  discretion  in  the  case,  which  does  not  rest  upon 
legal  principles.  A  verdict  has  been  obtained  by  the  plain- 
tiff, and  the  question  is  now  made,  whether  he  shall  realize 
the  fruits  of  the  verdict,  or  be  thrown  out  of  Court,  and 
pay  the  costs  which  have  accrued. 
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The  objections  to  the  form  of  the  order,  on  which  the  actioii 
is  brought,  we  not  sustainable.  It  is  evidence  of  indebtmenl 
bj  the  Ooonty,  and  a  peremptory  order  to  Hie  Treasurer  to 
pay  the  amount.  A  Bank  might  as  wdl  say,  when  one  of 
its  notes  is  presented  for  payment,  that  it  is  no  evidence  of 
an  obligation  to  pay,  as  for  the  Treasurer  in  this  case  to  ob- 
ject. As  the  Supervisors  have  power  to  borrow  money,  a 
presumption  may  be  raised  that  the  order  in  question  wis 
given  for  money  loaned,  or  in  payment  for  labor,  or  some  ar- 
ticle of  value  received.  It  is  evidence  of  indebtment  wbidi 
can  only  be  set  aside  by  showing  firaud  in  the  County  officen, 
in  which  the  plaintiff  participated. 

The  want  of  power  in  the  Supervisors  to  give  such  an  in- 
strument is  alleged.  The  law  gives  them  power  to  loan  monej, 
and  have  they  no  power  to  acknowledge  the  indebtment  T 
Under  such  a  restriction,  they  could  hardly  be  expected  to 
be  successful  borrowers.  The  powers  of  the  Supervisors  are 
ample  under  the  Statute,  and  there  is  nothing  in  the  ease 
which  shows  that  their  powers  were  not  strictly  and  legally  ex* 
ercised. 

A  demand  on  the  Treasurer  was  proved  on  the  trial  If 
the  Treasurer  had  set  up  in  his  defense,  that  he  had  tke 
means  of  payment  in  his  hands,  and  was  always  ready  to  pay 
the  order,  it  might  show  that  the  suit  had  been  prematurely 
commenced.  But  as  the  order  bears  date  seven  years  sgo, 
it  is  not  probable  that  the  Treasurer  has  had  the  means  of 
payment. 

A  County  cannot  claim  the  immunity  of  not  being  sued 
under  the  eleventh  amendment  of  the  Constitution.  If 
every  County  could  throw  itself  on  its  sovereignty,  and  hold 
at  defiance  the  judicial  power  of  the  Union,  we  should  hare 
in  the  country  more  sovereignty  than  law. 

It  is  again  objected  that  the  Supervisors  have  no  power  to 
contract  to  pay  interest.  They  have  the  power  to  loan 
money,  but  no  power,  it  is  contended,  to  agree  to  pay  interest 
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This  argament  would  have  been  Btronger,  had  it  rested  on  a 
usage  not  to  pay  interest,  instead  of  a  want  of  power  to 
agree  to  pay  it. 

Upon  the  whole,  I  see  nothing  in  this  case,  which  authori- 
see  us  to  set  aside  the  yerdict.  A  judgment  is,  therefore,  ren* 
dered. 


SUYBAM  AND  OTHEBS  V.  Tb17BSDALB  6  ElBBB. 

1.  LeaTe  to  file  a  Bnpplemental  answer  to  a  bill  of  foreologure,  based 
npon  a  &ct  which  was  knoton  to  thepcerty  at  the  time  of  the  original  answer, 
and  which  was  not  omitted  through  mistake,  revised. 

2.  A  supplemental  answer  most  embrace  new  matter  disoorered  after  the 
patting  in  of  the  answer  on  file. 

8.  It  is  an  application  to  the  discretion  of  the  Court,  and  will  of  coarse 
be  denied,  if  it  is  apparent  from  the  Record,  that  it  was  known  to  the  party 
before  his  first  answer. 

4.  The  rale  as  to  parties  to  proceedings  in  equitj  is  not  inflexible,  and 
will  not  be  enforced  so  as  to  work  ij^JoBtioe. 

Davidson  ^  Bolhrook  for  the  motion, 
ToTM  ^  Campbell  for  the  complainants. 

OPINION  OF  JUDGB  WILKINS. 

The  motion  which  has  been  argued  in  this  case,  and  been 
held  under  consideration  by  the  Court,  is  made  on  the  part 
of  defendant  Kibbe,  and  is  for  leave  to  file  a  supplement  to 
his  answer,  and  based  upon  his  affidavit,  setting  forth  that^ 
at  the  time  he  filed  his  answer,  ^^he  had  no  notice  or  know- 
ledge" of  the  matter  now  proposed  to  be  introduced  by  way 
of  amendment;  or  in  addition  to  what  he  has  already  placed 
upon  record  as  matter  of  defense. 

A  full  understanding  of  the  merits  of  the  application  re- 
quires a  brief  statement  of  the  proceedings  in  the  order  of 
their  occurrence. 

The  complainants  filed  their  bill  on  the  18th  of  AprU,  1850, 
against  Westley  Truesdale  and  wife,  to  foreclose  a  mortgage, 
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alleging  therein  that  Angostus  8.  Porter  wag,  by  deed  of  as- 
signment, a  sabseqnent  incumbrancer  of  the  mortaged  pre- 
mises, with  a  prayer  that  he  might  be  made  a  party. 

On  the  25ih  day  of  November^  1860,  the  complainants  filed 
their  supplemental  bill,  exhibiting  Terry  &  Kibbe  as  pnrchar- 
sers  of  the  premises  at  an  assignee's  sale,  on  the  24th  of  July, 
1850,  for  a  mere  nominal  consideration,  and  making  them 
parties.  The  bill  was  taken  as  confessed  against  Terry,  and 
on  the  8th  of  Februabt,  1851,  Kibbe  filed  his  answer,  and 
four  days  after  filed  a  cross  bill  against  the  complainants  and 
David  M.  Price  and  John  Stephens,  the  statements  of  which| 
as  appears  by  the  bill  itself,  were  sworn  to  by  the  said  Kibbe 
as  true  on  the  Is^  day  of  February,  1851,  eleven  day$  before 
the  same  was  filed  of  record.  In  this  bill,  ^^  he  shows  to  the 
Coart  and  charges  the  fact  to  be,'*  that  some  time  in  the  year 
1850,  the  complainant  in  the  original  bill,  viz :  Suydam,  Reed 
ft  Co.,  executed  and  delivered  to  John  Stephens  and  David 
M.  Price,  a  deed  for  the  said  mortgaged  premises,  and  that 
they,  the  said  Stephens  &  P^ice,  were  then  in  possession  of 
the  same. 

Eight  dats  then,  before  he  filed  his  answer,  KMt  knew 
that  the  mortgaged  premises  had  been  sold,  and  a  deed  exe- 
cuted and  delivered  therefor  to  Stephens  and  Price  by  the 
complainants,  Suydam,  Reed  k  Co.  On  the  20th  day  of  Oc- 
tober, 1851,  more  than  eight  months  afer  his  answer  had 
been  filed,  he  makes  his  affidavit,  on  which  he  asks  the  Court 
for  leave  to  file  a  supplemental  answer,  swearing  as  follows: 

^^  That  previous  to  the  time  said  complainants  filed  their 
said  supplemental  bill,  they  sold  all  their  right  and  title  in 
the  premises  described  in  the  bill  of  complainant  to  Price  and 
Stephens,  and  that,  at  the  timey  the  said  deponent  Kibbe  filed 
his  answer  to  said  supplemental  bill,  he  had  no  notice  or  know- 
ledge  of  said  Price  and  Stephens'  title,  and  that  thie  gbounb 
of  defense,  viz :  the  sale  and  conveyance  to  Stephens  and 
Price,  he,  the  said  Kibbe,  had  no  knowledge  of  till  eome  time 
after  his  said  answer  had  been  filed." 
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Now,  it  is  apparent,  that  the  Mwm  HaUmefnt  in  the  crofls 
bill, — Mcrom  io  before  the  an8werwa$filedy  showing  that  Price 
and  Stephens  were  then  in  possession,  and  that  the  oom- 
plaanants,  Snydam  and  Reed,  had  delirered  them  a  deed  there- 
for, u  a  fad  directly  antagonistic  to  the  fact  alleged  in  the 
affidayit  of  the  20th  of  October^  ^Hhat  thu  ground  of  defense, 
Tis:  the  sale  and  conveyance  to  Stephens  and  Price,''  was 
not  known  to  affiant  until  some  time  after  his  said  answer 
had  been  filed,  which  said  answer  was  filed  on  the  8th  of  Feb- 
ruary, 1861. 

This  self-contradiction  in  regard  to  the  principal  fact,  on 
which  the  granting  of  the  present  motion  must  depend,  leaves 
the  Court  in  great  uncertainty  which  statement  to  believe. 

Ifwecredittheoathof  the  1st  of  Feb.  1851,then  the  matter  of 
defense  is  not  new^  and  was  known  before,  and  should  have  been 
incorporated  in  his  answer,  filed  on  the  8th,  and  if  we  grant 
his  request  upon  what  is  sworn  to  now^  it  must  be  upon  the 
ground  that  his  former  oath  was  a  careless,  if  not  a  perilous 
one.  For  we  are  estopped  from  concluding  that  it  was  a 
mMake — ^the  very  statement  of  the  fact  shows  his  knowledge 
at  the  ihne  of  its  existence.    Leave  to  file. 

A  supplementnl  answer,  as  observed  in  Talmage  r.  Pell,  is 
the  proper  course  where  a  new  matter  of  defense  is  discovered 
(rfter  the  pitting  in  of  the  answer,  but  which  existed  before ; 
9,  Paige  413.  But  as  the  application  is  to  the  discretion  of 
the  Court,  it  is  essential  that  the  new  matter  of  defense  should 
have  been  recently  discovered.  If  known  before  the  answer 
was  filed,  the  application  will  of  course  be  refused,  especially 
if  the  introduction  of  the  new  matter  is  calculated  to  embarass 
the  further  proceedings  in  the  case,  and  is  not  essential  as 
substantial  matter  of  defense. 

It  is  true  that  where  the  party  has  assigned,  pendente  lite, 
the  whole  of  his  interest  in  the  subject  matter  of  the  suit,  the 
adverse  party  can  object  that  the  suit  has  abated  as  to  such 
assignor,  and  bar  the  proceedings,  until  the  assignee  is  made 
a  party,  who  has  a  right  to  be  heard  for  the  protection  of  hi^ 
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interest.  But  such  advene  party  may,  after  he  becomes  ac- 
quainted with  the  fact  of  sudi  assignment,  waive  hi$  prunUge 
of  objecting  that  the  suit  has  abated  in  consequence  of  m 
transfer  of  interest.  Such  was  the  conduct  of  the  defendant 
Kibbe,  who  makes  this  application;  for,  knowing  as  he  did, 
on  the  Ist  of  February,  1851,  tJii$  matter  of  defense,  he  should 
haye  inserted  and  relied  upon  it  in  his  answer  of  the  8th,  and 
no^  doing  so,  he  waived  all  objection  to  the  suit  proceeding. 

Although  Courts  of  Equity  require  all  parties  in  interest  to 
be  brought  before  them,  in  order  that  the  controTcrsy  may 
be  finally  settled,  yet,  the  Court  will  not  extend  a  ready  ear 
to  such  applications,  when  by  doing  so  justice  must  be  de- 
feated, and  by  refusing  the  application,  no  injury  can  be  done 
to  the  defendants.  In  this  case,  the  complainants,  who  are 
citizens  of  New  York,  were,  when  their  bill  was  fixed,  the 
sole  parties  in  interest.  The  affidavit  alleges  the  transfer 
of  that  interest  to  individuals — ^who  appear  by  the  papers  on 
file,  to  be  citizens  of  this  State.  The  amendment  proposed 
then,  is  the  introduction  of  matter,  which  would  cause  the 
dismissal  of  the  Bill,  for  want  of  jurisdiction.  What  just 
end,  then,  is  to  be  attained  by  making  Stephens  k  Price  par* 
ties  complainant  ?  K  any  interest  is  shewn  in  them,  by  the 
affidavit,  it  is  the  same  which  is  sought  to  be  secured  by  the 
decree  now  prayed  for  by  the  complainants,  which  must  inure 
to  their  benefit. 

And  how  is  the  defendant  profited  7  Does  it  enable  him 
to  establish  his  defense— of  flraud  in  Tmesdale  ? 

But,  again,  conceding  the  new  matter  as  true,  the  mortga- 
ges sold  pendente  lite,  and  the  interest  of  their  vendees,  is 
comprehended  within  the  interest  represented  by  the  com- 
plainants; and  being  one  and  identical,  the  decree  of  fore- 
closure, (if  any  is  eventually  rendered,)  u  a  decree  for  their 
benefit,  and  if  the  Bill  be  dismissed,  for  any  or  all  the  causes 
shown  in  the  answer  of  Kibbe— they,  the  assignees,  having 
no  other   title  than  that  conferred   by  the  complainants. 
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the  controToray,  M  to  the  subject  matter,  is  finally  ended; 
wUch  object  is  the  spirit  of  the  rule  of  the  Supreme  (Tonrt^ 
as  declared  in  Ellmendorf  vs.  Taylor,  10th  Wheaton  152.  A 
final  decree  can  be  made  without  affecting  their  rights.  They 
are  not  actiye,  bat  passiye  parties — ^they  hold  nnder  com* 
plainants — ^who  prosecute  for  their  benefit.  This  rule  as  to 
parties  in  Equity  is  not  inflexible,  and  will  never  be  so  rigor- 
onsly  enforced  as  to  defeat  its  purpose  and  work  iniquity.  It 
is  a  discretionary  rule,  and  the  Court  will  consider  its  appli- 
cation to  the  circumstances  of  the  case,  and  require  or  deny 
its  enforcement  according  to  its  discretion. 

But,  again,  the  proposed  amendment  is  chiefly  technical  in 
its  character ;  it  introduces  no  substantial  matter  of  defense. 
The  omission  of  other  parties  in  supposed  interest,  whose 
rights  may  be  affected  by  the  decree,  does  not  in  this  case 
impair  the  rights  of  those  of  Record;  neither,  under  the 
showing  of  the  affidavit,  can  it  affect  the  interest  of  those 
who  are  not  of  Record;  The  policy  of  the  rule,  as  given  in 
Mandeville  vs.  Riggs,  2  Pet.  282,  is,  to  prevent  future  litiga- 
tion. The  alleged  transfer,  then,  to  Stephens  &  Price,  is  not 
such  substantial  matter,  without  the  consideration  of  which 
justice  cannot  be  done  to  the  parties  litigant.  K  the  pro- 
posed new  matter  was  as  to  fraud,  or,  that  the  assignment 
was  anterior  to  the  mortgage,  and  that  the  latter  was  fraudu- 
lently obtained,  or  antedated,  or  that  there  never  had  been  a 
mortgage  (<ma,^,  or,  that  it  had  in  fact  been  paid:  I  should 
be  disposed  to  grant  the  application ;  but,  as  it  is,  going  not  to 
the  merits,  but,  to  dismiss  on  purely  technical  considerations, 
I  cannot,  with  satisfaction  to  my  own  conscience,  grant  the 
motion.     Motion  refused. 


DwiOHT  Scott  v$.  Propeller  Plymouth. 

1.  A  steam  Propeller,  built  by  ship-bTiilclere  at  Glereland,  Ohio,  tmder 
a  contract  with  parties  resident  in  Buffalo,  New  Tork :  the  former  plaee 
ia  Ker  Amm  port  until  after  her  delirery  and  her  first  Toyage. 
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2.  Pamiing  a  Teasel  before  her  eompletion,  and  wbile  Btill  in  the  oiutody 
of  the  Bhip-bnilder,  is  work  done  at  the  home  port,  and  creates  no  lien  in 
faTor  of  the  painter  on  the  TesseL 

8.  When  the  interest  of  a  witness  is  balanced,  his  testimon  j  is  compe- 
tent 

libel  filed  for  the  reeoTeiy  of  a  bill  for  painting  the  Propeller  while 
lyin^in  the  port  of  Cleveland,  Ohio.  It  appeared  in  the  proofiB  that  the 
Propeller  was  built  by  the  firm  of  Lafronier  &  StoTenson,  boat  builders^ 
GleTeland,  under  contract  with  George  H.  Bryant  &  Co.,  merchants,  Boffia- 
lo,  N.  T.  That  a  considerable  sum  had  been  advanced,  and  the  balance 
due  satisfactorily  adjusted  before  the  deliyeiy  of  the  Tossel,  which  for- 
mally took  place  in  Hay,  1854,  when  she  sailed  on  her  first  royage  to  Buf- 
falo, the  libellant  interposing  no  claim,  and  making  no  objection,  although 
aware  of  the  delivery  of  the  vessel  to  Bryant  &  Co. 

The  libellant  was  a  ship-painter,  and  was  engaged,  when  he  performed 
tho  work  for  the  Plymouth,  in  painting  other  vessels  in  the  ship-yard  of 
LifSronier  &  Stevenson,  with  whom  he  kept  a  general  account  of  work  and 
cash  payments. 

The  painting  of  the  Plymouth  was  at  the  request  of  Laflronier  &  Stevenson, 
and  amounted  in  all  to  about  thirteen  hundred  dollars,  upon  which  five 
hundred  had  been  paid,  and  credited  to  Lafironier  &  Stevenson  when  the 
propeller  was  delivered  to  Bryant  &  Co.  Subsequently,  Lafronier  &  Ste- 
venson failed  in  business,  and  the  libelant  institutes  this  action  against 
the  vessel  for  the  balance  due. 

MxOer  ^  OampheU  for  Libellant. 

Contended — ^Ist.  That  there  was  a  maritime  lien,  inasmuch 
as  the  owners  resided  in  Bttfifalo^  and  the  work  was  on  their 
ve$uL  There  was  no  owner  until  ihe  vessel  was  finished;  and 
whenfinishedj  hy  the  contract  she  was  owned  in  a  foreign  port. 
In  support  of  this  proposition^  the  Counsel  cited :  3d  Keni 
Com.  182 andl^Z ;  ConJdin  Admiralty 56 ;  Davies  Reps.  202 ; 
m  Wheaton  65. 

2d.  K  the  libellant  had  not  a  maritime  lien  for  the  paint- 
ingy  he  acquired  such  Uen  under  the  local  law  of  Ohio, 
which  will  be  enforced  in  the  United  States  Court.  Swanks 
StaMesof  Ohio,  185,  551;  ConhUn's  Admiralty,  57;  2  Gal- 
lison,  474;  1  Story^iU;  1  Sumner,  78;  OUpin's  JRep., 
478. 
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8d.  The  allegations  of  the  answer  unsupported,  becattse 
the  testimony  of  Lafronier  &  Stevenson  is  incompetent,  and 
should  not  be  received. 

Contra,  Messrs.  Lathrop  ^  Duffieldy  who  replied : 

let.  That  the  ownership  of  the  Plymouth,  when  the  debt 
was  contracted,  was  in  Lafronier  &  Stevenson :  Bryant  k  Co., 
>  having  no  interest  until  she  was » finished  and  delivered. 

1.  Tcmntorty  818,  Muehlow  v.  Munger;  QB.  ^  C.  72,  OM- 
fiddr.  Low  ;  &  B.  ^  0.  857,  Simmons  v.  Swift;  9B.^0. 
277,  AtMnsanr.  BeU;  4  Ad.  ^  JE.  Clark  v.  Spence;  2  Mee$ 
^  Welehy  602,  Laidlow^BeU^  and  American  Laws;  4tRawU 
260;  T  Johist.  478,  11  WendOl,  185;  6  Pick.  209;  9 
Pick.  600. 

2d.  No  lien  given  by  the  law  of  Ohio.  Jones  v.  The  Commerce 
14^A  Ohio,  408. 

8d.  The  interest  of  Lafronier  &  Stevenson  balanced  and 
therefore  competent. 

OPINION  OP  THB  COtJBT. 

1.  Under  the  proofs  submitted,  the  libellant  acquired  no 
maritime  lien.  His  contract  was  with  Lafronier  k  Steven- 
son, to  whom  alone  he  gave  credit.  Bryant  &  Co.,  had  no 
property  in  the  vessel  until  delivered ;  and  the  work,  for 
which  the  suit  is  instituted,  was  performed  by  the  libellant 
before  the  vessel  was  delivered.  Cleveland  was  her  howe 
port,  when  in  process  of  construction,  and  the  fact  that  the 
libellant  kept  a  general  account  with  Lafronier  k  Stevenson 
for  painting  the  various  vessels  builfc  by  them,  and  that  he 
was  engaged  in  painting  other  vessels  at  the  same  time  with 
the  Plymouth,  shows,  that  he  looked  to  them  for  his  pay* 
ments,  and  not  to  the  future  vessel. 

Until  completed,  there  was  no  vessel  in  existence  on  which 
a  maritime  lien  could  attach.  The  material  man  and  his  em- 
ployer resided  at  Cleveland,  and  not  until  after  her  first 
voyage  was  her  home  port  at  Buflfalo.  So  far,  therefore,  the 
Ubel  sets  forth  a  claim  for  work  and  materials,  furnished  at 
SOa 
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•  home  port,  and,  conseqaentl j,  created  no  lien.    Abbe€  m 
Ship.  148,  Note. 

2.  No  lien  was  given  by  the  Statutes  of  Ohio.  The  Me- 
chanics' Lien  Law  of  that  State,  Swan's  Edition  of  StaMa, 
Chap.  69,  passed  March  11, 1848,  creating  a  lien  in  &Tor  of 
mechanics,  does  not  apply  to  this  case,  as  the  pre-reqnisite 
acts  to  perfect  the  lien,  prespribed  in  the  substitute  for  see- 
tion  7th,  have  not  been  complied  with.  And  the  Statnte  of 
1840,  commonly  called  the  Boat  and  Vessel  Law,  according 
to  the  construction  of  the  Supreme  Court  of  Ohio,  gives  no 
such  lien.    Janes  v.  The  Commereej  14  Ohioj  408. 

8.  Lafronier  &  Stevenson,  under  the  circumstances,  are 
considered  by  the  Court  as  competent  witnesses.  Their  in- 
terest, in  this  controversy,  is  balanced.  They  are  answera- 
ble to  the  libellant  for  the  amount  claimed,  should  he  fail  in 
ibis  suit ;  and  should  he  recover — ^Bryant  k  Co.,  having  paid 
for  the  Propeller  according  to  contract,  they  would  be  obli- 
gated to  refund  them  the  amount  recovered  here.  Libel  dis- 
missed. 


XTnitei)  States  v.  Chaillbs  PATTBBfiON. 

1.  In  ftn  indictment  for  embesslement,  nnder  the  port  office  law,  il  It 
•afficiently  certain  to  charge  "  that  defendant  wae  a  person  employed  in 
one  of  the  departments  of  the  Post  Office  Eatabliehment  of  the  United 
States." 

2.  When  the  embeixlement  is  of  a  letter  containing  a  bank  note^  it  is 
not  necessary  to  describe  the  note. 

8.  In  larceny  such  description  is  neoessaiy. 

4.  The  Terdlct  being  general,  if  one  count  le  good,  Judgment  will  not  be 
arrested. 

G-earge  JE.  Hand^  Distriet  Attorney. 
Betham  Duffield^  Ssq.y  for  defendimt. 
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BT  JXTDGB   WILEIKS. 

The  motion  made  to  arrest  the  judgment  in  this  case  is 
founded  principally  on  two  reasons: — 

lst«  That  the  offense  is  not  described  in  the  indictment 
with  sufficient  cetainty  and  precision. 

2d.  That  no  offense  is  charged  against  the  defendant  in 
the  last  four  counts. 

1.  The  offense  in  the  fifth  count  is  described  thus : — ^'  That 
Charles  Patterson,  a  person  employed  in  one  of  the  depart- 
ments of  the  Post  Office  Establishment  of  the  United  States, 
a  certain  letter  which  came  to  the  possession  of  him,  the  said 
Patterson,  and  which  was  intended  to  be*  conveyed  by  post, 
and  containing  a  bank  note  of  great  value,  viz :  of  the  value 
of  $50,  did  then  and  there,  with  force  and  arms,  feloniously 
embezzle,"  &c. 

Stripped  of  the  verbiage  descriptive  of  time,  place,  and 
circumstance,  and  what  is  the  charge  here  specified  ?  Is  it 
not  ^^  that  Charles  Patterson,  employed  as  stated,  embezzled 
a  certain  letter  which  came  to  his  possession  as  deputy  post 
master  ?" 

The  language  employed  is  the  language  of  the  Statute 
creating  and  defining  the  offense,  which  is  sufficient. 

The  time  has  gone  by  when  the  technical  objections  so 
ably  urged  in  the  argument,  and  for  which  there  is  so  much 
authority  in  England  and  in  our  State  tribunals,  can  be  of 
any  force  in  the  courts  of  the  United  States. 

The  cases  of  the  United  StaieB  v.  Lancaster^  2  McLean^ 
482,  and  the  United  States  v.  Marlinj  2  McLean,  254,  cover 
the  whole  ground  as  to  this  objection ;  and  certainly  settles 
the  law  in  the  YII.  Circuit  until  reversed  by  the  Supreme 
Court. 

And  the  cases  of  the  United  States  v.  JftZb,  7  Peters^ 
142,  and  the  United  Stoics^.  Q-oodingy  12  Wheatm,  460,  de- 
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dare  the  law  of  the  United  States  to  be  ^'that  it  is  sufficient 
to  charge  the  offense  in  the  words  of  the  Statute;"  Mr.  Jus- 
tice Story  intimating  in  the  last  case  that  any  other  descrip- 
tion would  be  fatal. 

If  the  offense  was  the  simple  larceny  of  a  letter  and  bank 
note,  indictable  at  common  law,  a  description  of  the  letter  and 
of  the  note  would  have  been  necessary.  But  the  offense  is 
embezzlement,  a  criminal  breach  of  trust,  and  that  the  thing 
embezzled  was  a  bank  note  of  a  certain  value,  is  but  an 
aggravating  circumstance,  and  the  description  of  the  same 
not  held  essential.  And  the  form  in  Arch.  156,  which  was  for 
the  embezzlement,  as  clerk,  of  a  bill  of  exchange,  a  partica- 
lar  description  of  the  bill,  other  than  its  amount,  is  omitted. 
This  objection  is  not  sustained, 

2dly,  It  is  urged  that  it  is  not  succinctly  or  grammatically 
charged  that  the  defendant  committed  the  offense. 

Separating  the  1st  clause  of  the  charging  matter  from  the 
concluding  part,  and  making  two  sentences  instead  of  one, 
there  is  doubt  and  obscurity  as  to  the  offender;  bat,  con* 
sidering  the  whole  as  One  continuous  sentence,  there  can  be 
no  misunderstanding  as  to  the  party  accused.  The  Comrt 
can  reject  the  unnecessary  word  ^Hha£'  as  surplusage; 
as,  in  the  case  of  Rez  v.  Coohcy  4th  Hargrave9  State  2McU»f 
the  omission  of  the  words  "e^  ipse  idem  Petrue  Cooke^"  which 
was  not  fatal.  Consider  the  ^'  Charles  Patterson"  in  the  first 
clause  as  the  nominative  case,  and  that  he  did  embezzle  the 
letter  and  money  mentioned. 

Charles  Patterson  is  charged  with  being  employed  in  the 
Post  Office  Department,  and  with  embezzling  a  certain  letter 
and  bank  note,  which  then  and  there  came  into  his  possession. 
The  repetition  of  the  nominative  ci^e,  namely,  '^  that  he,  the 
said  Charles,"  did  embezzle,  might  have  saved  the  Court  and 
the  counsel  an  argument  and  research;  but  its  omission  does 
not  make  the  charge  so  equivocal  as  to  warrant  the  arrest  of 
the  judgment,  and  the  consequent  discharge  of  the  accused. 
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It  is  clear,  some  intelligent  being  did  the  act,  and  equally 
clear  that  no  other  being  is  connected  with  the  description  of 
ihe  offence  than  Charles  Patterson,  whose  name  is  repeated 
twice  in  the  sentence :  once  as  being  the  person  entrusted 
with  the  letter  in  question,  and  once  as  being  employed  in 
the  Post  Office  at  the  time.  To  hold,  judicially,  that  the  in- 
dictment leaves  it  in  doubt  who  is  meant,  would  be  gramma- 
tically straining  words  beyond  their  usual  import.  Some 
one  mentioned  did  embezzle ;  who  was  it  ?  Not  White,  for 
Patterson  is  described  as  his  deputy,  and  "tj^e  deputy ,*'  or 
*^  the  said  Patterson,"  must  be  the  nominative  preceding,  and 
giving  signification  to  the  verb. 

But  could  I  have  sustained  this  objection,  it  would  have 
been  of  little  avail  to  the  defendant.  Here,  as  in  the  1st  ob- 
jection, English  and  State  authorities  may  be  considered  as 
folly  sustaining  the  position  of  defendant's  counsel,  but  the 
United  States  cases  are  the  other  way. 

The  verdict  is  general  on  an  indictment  containing  seven 
oounts,  two  of  which  are  unquestionably  good ;  but  it  is  au- 
thoritatively ruled  by  Mr.  Justice  McLean  in  3d  McLean, 
411,  and  by  the  Supreme  Court  of  the  United  States,  in  5th 
"WTieaton,  184,  (the  case  of  Furlong  and  others),  "  that  each 
count  in  an  indictment  is  a  distinct  substantive  charge,  and  that 
on  a  general  verdict,  if  one  be  deemed  bad,  the  judgment  of 
the  Court  may  be  pronounced  upon  that  count  considered 
sufficient." 

Here,  the  Court  hold  all  the  counts  as  sufficient,  and  only 
allude  to  those  U.  S.  authorities  in  order  to  remark  that 
where  such  exist,  and  are  applicable,  this  Court  will  not  re- 
gard as  of  any  weight  whatever,  either  the  English  or  State 
decisions,  and  this  intimation  will  supercede  hereafter  a  labo- 
rious research,  so  commendable  in  counsel,  but  which  must 
prove,  eventually,  labor  lost. 

Motion  refused. 


470  MICHIGAN. 


Thonuw  Butler  •.  Steftmer  Arrow. 


Thomas  Butleb  v.  Stsameb  Abbow. 

1.  When  ft  recoipi  isintrodueed  u  eyidence  of  the  contract  of  afEreif^ 
ment,  the  whole  document  is  in  proof,  and  one  part  cannot  be  separated 
from  the  other  in  ito  judicial  interpretation. 

2.  After  the  Toyage  had  been  completed,  the  Clerk  of  a  Steamer  sailing 
between  Sandusky,  Ohio,  and  Chatham,  Canada,  touching  at  Detroit  and 
other  intermediate  ports,  gives  the  following  receipt  to  the  owner  of  a 
horse  lost  between  Detroit  and  Chatham. 

^  BeceiTed  of  T.  B.,  three  dollars  for  transporting  horse  from  Sandusky 
to  Chatham.  One  dollar  for  the  steamer  Ploughboy,  and  two  dollars  f«r 
the  steamer  Arrow.  The  horse  (by  consent,)  transferred  to  the  Plonghbey, 
October  SO,  1852."    Part  eyidenee  admitted  to  explain  the  receipt. 

Clarkj  for  libellants. 
CdmpbeUf  for  respondents. 

JUDGB  WILIQNS. 

The  libellant  alleges,  that  on  the  30th  of  October,  1852, 
he  shipped  by  the  Arrow  from  Sandusky,  Ohio,  his  horse,  for 
the  village  of  Chatham,  in  the  Province  of  Canada  West,  for 
the  sum  of  $3,00  then  paid.  That  the  steamer,  then  lying  at 
Sandusky,  through  her  Captain,  then  and  there  contracted 
vrith  libellant  to  deliver  the  said  horse  to  one  John  Davis  at 
said  village  of  Chatham,  and  that  the  said  horse  was  never 
so  conveyed  or  delivered. 

The  answer  of  the  owner,  fully  denies  this  allegation,  and 
the  contract  as  exhibited  and  further  shows,  "  That  the  steam- 
boat was  employed  at  the  time  alleged  in  "running  between 
Sandusky  and  Detroit,  and  no  other  route  and  fto  further 
than  Detroit,  and  that  the  same  was  then  weU  known  to  libet" 
lant.  That  the  libellant  at  the  time  alleged,  applied  to  the 
clerk  of  the  steamer  to  receive  on  board  a  horse  to  be  carried 
to  Detroit,  and  there  to  be  delivered  to  steamboat  Ploughboy, 
(a  boat  running  from  Detroit  to  Chatham),  to  be  conveyed  to 
Chatham.  That  the  clerk  of  the  Arrow  agreed  to  receive 
said  horse,  convey  him  to  Detroit,  and  there  deliver  him  to 
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said  steamer  Honghboy,  to  be  conveyed  to  Chatham.  That 
the  said  libellant  pud  to  the  clerk,  the  sum  of  two  dollars, 
for  the  transportation  of  the  horse  to  Detroit,  and  also  the 
farther  sum  of  one  dollar  to  be  paid  to  the  Ploughboy,  for 
conveying  the  horse  from  Detroit  to  Chatham.  That  the  said 
horse  was  conveyed  to  Detroit  on  the  Steamer  Arrow,  and  by 
the  mate  thereof,  placed  on  the  Ploughboy  shortly  after  her 
arrival  at  the  wharf,  and  the  one  dollar  paid  for  the  transpor- 
tation to  Chatham  as  directed." 

The  libellant  claims  the  value  of  the  horse  which  was  lost 
from  the  Ploughboy.  The  only  proof  brought  to  support  the 
exhibits  of  the  libel, -is  a  receipt  by  the  clerk  of  the  Arrow, 
^ven  to  the  libellant,  after  the  voyage  had  been  completed  by 
the  Arrow,  and  she  had  returned  to  Sandusky.  That  receipt 
reads  as  follows.  "  Received  of  Thomas  Butler,  $8,00,  for 
transporting  horse  from  Sandusky  to  Chatham,  $1,00,  for  the 
Ploughboy,  and  $2,00  for  the  Arrow ;  the  horse  by  consent 
was  put  aboard  the  Ploughboy,  October  80th,  1852." 

This  proof  by  no  means  establishes  the  contract  of  af- 
freightment as  exhibited  in  the  libel.  The  contract  set  forth, 
was  that  the  Arrow  was  to  deliver  the  horse  to  one  John  Da- 
vis at  Chatham.  But  here,  part  of  the  consideration  is  speci- 
fied as  being  paid  to  another  boat,  and  a  statement  that  the 
horse  was  delivered  to  such  other  boat.  The  whole  docu- 
ment and  not  a  part,  is  in  proof,  and  the  one  part  cannot  be 
separated  from  the  other,  in  its  judicial  interpretation. 

Without  explanation  it  is  ambiguous,  the  three  dollars  for 
the  transportation  to  Chatham  is  subsequently  divided  between 
two  vessels,  and  without  proof  that  they  ran  in  connection, 
this  receipt  would  not  be  satisfactory  to  charge  the  Arrow, 
especially  from  the  answer  of  the  owner,  which  corresponds 
with  the  document,  and  with  its  closing  declaration  that  ^'  the 
horse  was  put  on  board  the  Ploughboy." 

Without  impinging  upon  the  rule,  then,  that  a  written  in- . 
strmnent  cannot  be  modified  by  parol  proof,  we  are  necessarOy 
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oompelled  Iiere  to  resort  to  the  proof  furnished  by  the  dai- 
maiit  of  the  Arrow,  and  this  completely  Biistains  the  defeoae. 

let.  That  the  agreement  was  to  deliver  the  horse  at  Detroit, 
and  to  the  steamer  Plonghboy,  for  conyeyance  to  Chathui; 
and  that  such  agreement  was  fully  performed. 

2d.  That  the  rente  of  the  Arrow  at  the  time  of  the  sllegid 
contract,  terminated  at  Detroit,  and  that  this  was  known  to 
libellant. 

8d.  That  the  clerk  of  the  Arrow,*did  not  receive  the  whde 
consideration  for  the  whole  rente  as  compensation  to  the  Ar- 
row, but  only  two  dollars  for  the  Arrow,  and  agreed  to  set 
as  the  agent  of  the  libellant  in  paying. the  other  dollar  to  the 
Plonghboy. 

4th.  That  the  Arrow  under  the  circumstanceB  is  not  as- 
swerable  for  the  loss  of  the  horse,  sustained  in  eonseqaeme 
of  the  neglect  of  the  Ploughboy.    Libel  Dismissed. 


MooRB  &  FooTB  V.  Henry  L.  Nbwburt. 

A  reooipi  of  payment  hy  a  note  is  not  eonelutiye,  b«t  only  %primM/mt 
eridenee  of  payment 

A  clerk  inyested  wiili  general  autliority  to  collect  debts,  presented  a  UD 
for  supplies  which  were  furnished  on  the  credit  of  the  ressel,  end  t&e 
debtor,  not  denying  the  claim,  said  that  he  was  not  then  able  to  pay.  Os 
asubseqaent  application,  the  clerk  expressed  his  willingness  to  takti 
negotiable  note,  if  a  certain  third  person  would  join  in  the  note,  and  said 
he  would  then  giYO  the  debtor  the  time  desired,  but  if  this  were  rejected^ 
he  should  be  compelled  to  attach  the  Tessel.  The  note  was  giren,  asd  a 
receipt  given  of  "payment  by  note."  The  note  was  endorsed  by  libellaate» 
cashed  the  same  day,  and  not  being  paid  at  maturity,  returned  to  tben, 
and  was  now  produced  in  Court  and  offered  to  be  cancelled. 

Held,  that  the  original  debt  was  not  extinguished,  and  that  the  Ilea  «■ 
the  ressel  was  not  waiyed  or  abandoned. 

Alfred  Russell,  for  libellants. 
John  S.  Newberry y  for  respondent. 
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B7  JITDOS  WILKINS. 

The  clerk  of  the  libellants,  mvested  vith  a  general  authority 
to  collect  debts,  presented  a  hill  for  the  amount  claimed^  to 
the  respondent,  on  the  22d  of  May  last,  1854,  and  demanded 
payment.  The  respondent,  not  denying  the  accuracy  of  the 
account,  stated  that  he  was  not  able  at  the  time  to  make  pay- 
ment. At  a  subsequent  interview,  the  clerk  renewed  his 
application,  expressed  his  willingness  to  take  a  negotiable 
note  for  the  amount,  if  a  certain  individual,  whom  he  named, 
wonld  join  in  the  same,  and  that  then  he  would  extend  to  the 
respondent  the  time  desired,  but  that  if  this  proposition  was 
rejected,  he  would  be  compelled  to  attach  the  vessel. 

The  note  indicated  was  procured  by  the  respondent,  re- 
ceived by  the  clerk,  and  the  account  adjusted  by  a  receipt, 
given  in  this  language : 

^^  Received  payment  by  note. 

"MooRB  k  FOOTB, 
"By  G.  F.  Baglby,  Clerk:' 

This  note,  being  endorsed  by  the  libellants,  was,  on  the 
same  day,  cashed  at  a  broker's  office,  and  ]M)t  being  paid  at 
maturity,  was  returned  to  them ;  it  is  now  exhibited  in  court, 
and  offered  to  be  cancelled. 

This  libel  is  exhibited  on  the  original  account.  The  an- 
swer alleges  payment,  and  denies  the  existence  of  the  mari- 
time lien.     Such  being  the  facts,  two  questions  are  presented : 

1st.  Was  the  original  debt  extinguished  by  the  note? 

If  not,  2dly.  Does  the  transaction  show  an  abandonment 
or  waiver  of  the  lien? 

The  Circuit  Court  for  the  United  States,  for  this  district, 
in  Allen  v.  King^  4  McLeaUy  128,  and  in  Weed  v.  SnoWy 
8  McLean^  265,  has  settled  the  law  for  this  Court,  namely, 
that  a  receipt  of  payment  by  note  is  not  conclusive,  but 
only  prima  facie  evidence  of  the  payment  of  the  debt,  and 
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that  such  evidence  may  always  be  explained  by  other  eztn- 
neons  circumstances,  showing  the  intention  of  the  parties  when 
the  receipt  was  given,  and  that  there  was  in  fact  no  actui 
payment  of  the  debt.  This  renders  nnnecessary  the  con- 
sideration 6f  the  conflicting  decisions  in  other  States.  This 
Conrt  will  follow  the  rulings  of  the  Circuit,  as  long  as  thej 
are  unreversed  by  the  Supreme  Court  of  the  United  States- 
Most  of  the  cases  cited  were  considered  in  AUen  t.  JKtng^ 
and  there  is  nothing  in  this  receipt  which  takes  it  out  of  the 
ruling  in  that  case. 

Here  there  is  no  proof  of  an  agreement  that  the  note 
should  discharge  the  pre-existing  debt,  and  no  proof  that  it 
should  not  so  operate.  Our  judgment  must  rest  on  the  in- 
tention, as  manifested  by  the  conversation  and  conduct  of 
the  parties  at  the  time.  The  receipt,  unezplainedy  as  in 
DeGhraff  v.  Moffat^  cited  by  the  respondent's  proctor,  would 
have  been  conclusive. 

The  proofs  exhibit  these  facts:  The  master  was  notable 
or  not  willing  to  pay  when  the  account  was  first  presented. 
He  did  not  contest  the  sum  due.    But  he  wanted  time  as  a 
convenience  to  himself.     The  agent  or  clerk  was  willing  to 
give  time  on  certain  conditions.    With  this  spirit  of  accom- 
modation the  note  in  question  was  procured  and  received. 
The  statement  of  the  clerk,  that  unless  the  proposed  arrange- 
ment was  acceded  to,  the  vessel  should  at  once  be  attached, 
can,  by  no  fair  principle  of  construction,  be  held  to  signify 
his  design  to  receive  the  note  as  absolute  payment,  and  sn 
extinguishment  of  the  debt.     Moreover,  it  appears  that  the 
agent  was  only  authorized  to  collect  debts.     He  had  no  power 
to  exchange  securities,  especially  a  higher  for  one  of  less 
grade, — a  security  in  rem  for  one  merely  in  penonam.    Such 
power  is  not  necessarily  implied  in  a  simple  agency  to  collect 
And  certainly  the  cashing  of  the  note  by  the  broker  was 
solely  on  the  strength  of  the  contract  of  endorsement    Had 
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the  intrinsic  credit  of  the  drawers  been  snfficient,  the  face  of 
the  obligation  would  have  been  otherwise. 

Holding,  therefore,  that  the  note,  independently,  was  not 
a  satisfation  of  the  debt,  the  only  question  remaining  is, — 
Was  the  lien  abandoned  by  the  libellants'  receiving  the  note, 
and  thus  recognizing  the  act  of  the  clerk? 

It  is  to  be  observed  that,  as  the  transaction  took  place  in 
Chicago,  the  libellants  did  not,  in  fact,  receive  the  note,  but 
only  the  money  raised  by  its  discount,  when  it  was  too  late 
for  them  to  disavow  or  repudiate  the  transaction. 

Where  materials  are  furnished  a  vessel,  the  credit  is  given 
either  to  the  owner,  the  captain,  or  to  the  ship,  and  the  law 
creates  the  lien  on  the  latter.  Such  lien,  however,  may  be 
waived,  either  at  the  time  the  materials  are  furnished,  or  be 
abandoned  by  a  subsequent  agreement,  expressed  or  implied, 
on  the  part  of  the  creditor.  He  may,  at  his  option,  look  to 
other  security,  and  if  so,  no  lien  attaches  to  the  ship. 

In  the  case  of  2>e  Oraff  v.  Moffatt,  so  confidently  relied 
upon,  the  contract,  at  the  time  it  was  entered  into  by  the 
parties,  embraced  a  credit  by  the  notes  of  the  respondent  Af- 
ter the  libellant  had  closed  his  proofs,  the  respondent  intro- 
duced in  evidence  a  settlement  between  the  parties — an 
account  current  in  the  handwriting  of  the  libellant — ^in  which 
Bundry  promissory  notes  were  credited  and  admitted  as  cash. 
This  account  was  balanced,  and  for  the  sum  remaining  due, 
a  receipt  in  full  was  given,  being  expressed  at  the  foot  of  the 
account  as  a  payment  by  note,  which  was  not  produced  or 
offered  for  cancellation.  No  evidence  was  introduced  show- 
ing any  understanding  modifying  or  contradicting  this 
receipt,  and  it  was,  of  course,  held,  as  in  Allen  v.  King^ 
prima  facie  evidence  of  payment.  Besides,  the  original 
agreement,  as  shown  by  the  account,  certainly  waived  all 
heu  upon  the  vessel. 

Although  a  note  under  certain  circumstances  will  not  ope- 
rate as  an  extinguishment  of  the  debt,  yet,  when  the  creditor 
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accoaapanieB  the  act  of  receiving  it  in  pajment  witii  tk 
manifest  intention  to  take  it  as  his  sole  security,  and  not  to 
look  to  the  ship,  such  intention  clearlj  expressed  or  oertablj 
implied,  operates  as  the  abandomn^it  of  the  lien  which  tke 
law  gave  him.  Such  an  intention  was  not  manifested  in  tias 
case.  There  was  no  understanding  to  release  the  vesseL  It 
is  true  that  she  was  not  yet  attached  by  process;  and  it  is 
true  that  the  clerk  threatened  it;  but  it  is  alike  true  that,  at 
that  interview  between  the  clerk  and  the  respondent,  ofi  ike 
latter  wanted  wa%  fvrther  time  to  pay  ike  debt  The  btma 
wanted  the  money  due ;  and  under  these  circumstances  tlie 
note  was  given  and  taken. 

But  if  the  note  was  not  taken  with  the  understanding  thit 
it  was  absMute  payment,  can  it  be  inferred  that  it  was  le- 
eeived  as  additional  security  7  If  it  was,  it  would  not  help  tbe 
respondent's  defense.  He  pleads  payment,  and  relies  upon 
a  change  of  securities.  The  note  was  not  a  higher  secoritj 
than  the  ship.  Why,  then,  collateral,  or  why  a  change? 
There  can  be  but  one  answer.  The  note  was  received  to 
raise  the  money  at  the  time  for  the  mutual  accommodation  of 
the  clerk  and  the  respondent,  by  placing  the  former  in 
possession  of  funds  which  he  tJien  needed,  and  extended  to  tke 
latter  further  time  to  meet  an  acknowledged  obligation  then 
due.  This  intention  of  the  parties  is  too  obvious  to  be  disre- 
garded or  overlooked.  The  one  did  not  receive  the  note  in 
discharge  of  the  lien ;  the  other  did  not  give  it  with  such  an 
understanding.  The  intention  must  govern.  The  note  iw 
to  be  payment,  if  paid  at  maturity ;  if  unpaid,  all  the  relaticHis 
of  the  parties  as  to  the  vessel  and  the  debt,  remained 
unchanged.  The  circumstance,  so  ingeniously  pressed,  that 
the  note  was  cashed,  and  the  libellants  thereby  received  the 
amount  of  the  lien,  (which  then  ceased  and  could  not  be  re- 
vived,) does  not  materially  vary  the  transaction,  or  exhibit  a 
different  intention.  The  note  gave  thirty  days'  time  to  the 
respondent.    Until  that  time  elapsed,  the  vessel  could  not  be 
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attached.  Why  ?  Certainly  not  because  the  debt  was  paid, 
or  the  lien  waived,  but  because  the  note  and  its  discount 
evidenced  an  understanding  to  await  its  maturity,  and  the 
de&ult  of  the  makers  to  meet  it. 

It  was  in  proof  that  the  note  was  discounted  on  the  en- 
dorsement of  the  libellants.  That  it  was  never  paid  by  the 
respondents,  but  by  the  former,  fully  appears  by  their 
present  possession.  The  witness  stated  that  the  note  was 
returned  by  the  endorsees,  who  had  cashed  it  in  May  last, 
and  that  the  libellants  were  charged  with  the  amount  in  their 
account  current  with  the  broker.  In  other  words,  the  note, 
when  due,  was  lifted  by  the  libellants. 

In  cases  of  this  description,  the  material  man  is  not  to  be 
deprived  of  any  of  his  remedies,  except  upon  the  most  con- 
clusive proof  that  exclusive  credit  has  been  given  to  other 
security  than  the  owner,  the  master,  or  the  ship.  Looking 
to  either  of  the  former,  to  the  exclusion  of  the  latter,  releases 
the  lien,  but  must  be  clearly  established.  In  no  case  will 
either  be  released,  unless  such  was  the  manifest  intention  of 
the  party.  The  maritime  law  guards,  with  most  scrupulous 
care,  its  various  subjects.  The  material  man,  the  furnisher 
of  supplies,  and  the  mariner  are  equally  protected. 

That  credit  was  originally  extended  to  the  vessel  in  this 
case,  is  not  questioned.  The  schedule  appended  to  the  an- 
swer, reads : 

^^  Steam  Boat  Fashion, 

"  To  MooRB  &  FooTB,  Dr. 
<^To  merchandise  rendered  on  account." 

To  this  the  receipt  is  attached  upon  which  the  defense  is 
based.  So  that  the  lien  was  in  existence  and  recognized  the 
day  the  note  was  given*  There  is  no  proof  that  it  was  ever 
waived — no  proof  of  an  intention  to  waive  it. 

The  Court  was  forcibly  impressed  during  the  hearing  with 
the  fact  that  the  instrument  was  negotiable,  and  had  been 
discounted,  and  that,  therefore,  as  the  libellants  had  received 
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the  money,  their  relation  to  the  yessel  had  ceased.  But  the 
sabseqnent  production  of  the  note,  and  its  tender  for  cancel- 
lation, remored  all  difficnitj  as  to  sustaining  the  lien.  This 
note  is  not  now  outstanding.  No  innocent  endorsee  can  he 
affected  by  the  decree,  nor  can  it  be  discoYered  hov  snstaift- 
ing  the  libel  on  the  principle  stated  will  peril  vessels  hereafter 
by  secret  liens.  The  purchaser  of  a  ship  or  any  yessel  afloat, 
purchases  with  a  presumed  knowledge  of  the  existing  legal 
responsibilities.  The  note  and  the  lien  cannot  both  be  sus- 
tained. While  the  one  is  still  current  as  cash,  or  outstanding, 
the  other  is  without  force  or  vitality ;  but  if  the  former  is 
itself  dead  and  as  waste  paper,  the  legal  existence  of  the 
latter  is  not  impaired.  Here  the  ship  contracted  the  debt 
That  debt  never  has  been  paid.  The  note  was  but  a  promise 
to  pay — a  broken^  promise.  It  was  made  and  accepted  with 
the  sole  view  to  an  extension  of  time.  Certainly  in  this  tri- 
bunal, as  a  Court  of  equity,  the  respondent  cannot  complain 
of  being  dealt  with  inequitably  by  a  decree  enforcing  pay- 
ment of  the  debt  of  the  boat  from  tiie  boat;  a  debt  not  denied 
either  in  its  character  or  amount. 

Decree  for  the  entire  claim  and  costs,  and  the  cancellatiaii 
of  the  note  on  payment  of  the  decree. 


FULLSE  BT.  AL.  VS.  S.  H.    IVES  BT.   AL. 

An  indiyidoal  maj,  bona  fd^  oonTej  his  property  in  trust  for  tbe  beM- 
lit  of  his  creditors. 

But  if  preyious  to  his  assignment  he  has  appropriated  his  funds,  ii  tiie 
name  of  another,  to  delay  and  defhbud  his  creditors,  the  Court  will  set 
aside  the  assignment,  and  his  preyious  conyejances  or  fraudulent  innst- 
ments,  and  make  them  answerable  to  his  creditors. 

When  an  indiyidual,  haying  giyen  acceptances  to  another  with  a  tifv 
to  his  own  indemnitj,  receiyes  a  large  amount  of  property,  which  he  allies 
to  his  own  purposes,  and  leaves  hit  aooeptaaces  unpaid,  his  acts  are  fiwi- 
ulent. 
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Messrs;  Howardy  Lochwood  and  Clarke  for  plaintiffs, 
Mr.  Walker  for  defendants. 

OPINIOK  OF  TOT  COUBT. 

This  is  a  creditor's  bill,  which  was  filed  the  8d  of  Jnly^ 
1854,  and  which  represented,  that  plaintiffs  had  obtained 
a  judgment  against  defendants  on  which  execution  was  issued 
and  returned  no  property  found.  That  Ires  had  fraudulently 
conveyed  his  property,  so  as  to  place  it  beyond  the  reach  of 
his  creditors.  The  assignment  was  made  in  the  following 
terms — "  Whereas,  I,  Stephen  H.  Ives,  of  Detroit,  in  the 
State  of  Michigan,  being  unable  to  pay  my  debts  and  liabili- 
ties, and  being  desirous  of  having  all  my  property  finally  dis- 
tributed among  my  creditors — ^Now,  therefore,  in  conside- 
ration of  one  dollar  tome  in  hand  paid  by  Jno.  S«  Wright,  of  said 
Detroit,  I  do  hereby  transfer,  assign  and  set  over  to  said 
John  S.  Wright  with  all  my  property  of  every  name  and  na- 
ture, real,  personal  and  mixed,  including  bonds,  notes  and 
shares  in  actions  of  every  kind,  excepting  only  such  property 
assigned  as  is  by  law  expressly  exempt  from  sale  by  execu- 
tion, which  property  so  assigned  I.  shall  hereafter  more  par- 
ticularly describe  in  a  schedule  to  be.  attached  hereto,  for  the 
following  purposes,  viz:  'First,  to  .pay  all  debts  or  demands 
due  from  me  for  personal  and  family  expenses ;  all  debts  in- 
curred by  me  since  the  20th  of  February,  1854,  including  all 
fees  and  charges  for  services,  retainers  and  expenses  due  or 
to  become  due  to  my  counsel,  and  all  expenses  connected  with 
my  litigation  with  George  W.  Markham,  and  all  debts  due 
Cyrus  W.  Jackson,  J.  S.  and  N.  H.  Wright  or  either  of 
them. 

Second,  to  pay  all'  my  other  creditors  share  and  share 
alike. 

Third,  to  pay  over  to  me  or  my  assigns  any  surplus;  and 
the  said  John  S.  Wright  is  fully  authorised  to  turn  all  of  said 
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property,  as  soon  as  it  caa  reasonably  be  done;  aadisdotliied 
irith  all  necessary  powers  to  effectuate  and  promptly  to  carry 
tbis  trust  into  effect,  and  for  this  purpose  to  use  my  name  or 
otherwise  as  may  be  most  desirable." 

It  appears  from  the  statement  of  Ives  under  oath,  on  ha 
examination  by  the  Master  in  Chancery,  the  80tk  of  August, 
1854,  that  on  the  1st  July,  1854,  he  executed  an  assigmnent 
in  the  evening  at  Mr.  Walker^s  office,  in  the  presence  only  of 
Mr.  Walker,  his  counsel,  and  he  left  the  assignment  with  hai 
and  has  not  since  seen  it.  That  during  the  year  previous  to 
the  assignment  up  to  the  14th  of  February,  1854,  he  had  been 
engaged  in  the  banking  and  broker's  business,  under  the  im 
of  S.  H.  Ives  ft  Co.,  and  on  that  day  the  firm  was  dissolfed. 

He  received  from  that  firm  for  his  good  will,  five  thonsaod 
dollars.  On  the  20th  of  February  he  received  a  sum  in  a 
check  on  the  bank  for  five  thousand  three  hundred  and  five 
dollars,  and  near  the  same  time  a  check  for  three  hundred 
dollars.  These  sums  balanced  his  account  with  the  banL 
He  received  on  the  20th  February,  not  included  in  ihe  above, 
the  sum  of  four  thousand  seven  hundred  dollars.  C.  ft  K. 
Ives  gave  defendant  a  draft  or  certificate  for  three  thousand 
five  hundred  dollars ;  and  a  certificate  of  Indiana  bank  stodc 
for  fifteen  hundred  dollars.  On  the  1st  of  August,  1853^  be 
received  for  his  quarter  profit  in  bulking,  nineteen  hundred 
and  sixty-three  dollars — ^for  the  ensuing  quarter  six  thousand 
two  hundred  and  fifty-six  dollars,  and  for  the  two  sncceeding 
quarters  ten  thousand  seven  hundred  and  eighly-sevendoIlarB. 
And  the  defendant  received  from  Gt.  W.  Markham  some 
twenty-nine  or  thirty  thousand  dollars  in  merchandise.  Hii 
acceptances  for  Markham  amounted  to  about  forty  thousand 
dollars.  These  acceptances  the  defendant  alleges  were  the 
cause  of  his  failure,  and  compelled  him  to  assign  his  proper^. 

From  the  above  exhibit  of  moneys  and  property  received 
by  the  defendant,  the  necessity  for  his  failure  is  not  perceived. 
On  account  of  Markham  he  could  not  have  lost  more  than  fifteen 
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thousand  dollars,  in  conyerting  the  merchandise  he  received 
from  him  into  money  and  paying  the  fnU  amount  of  his  ac- 
ceptances. This  would  allow  five  thousand  dollars  loss  on  the 
merchandise,^  which  was  estimated  at  the  wholesale  prices. 
And  the  moneys  he  received  from  other  sources  very  much 
exceeded  the  smn  of  fifteen  thonsand  lloUars.  But  we  do 
not  rely  on  this  estimate  only,  to  show  the  fact  and  motive  of 
hiB  failnre. 

It  does  not  appear  that  any  part  of  the  acceptances  of 
Markham  have  been  paid.  Ives  has  received  about  thirty 
thousand  dollars  of  merchandise  and  in  addition  a  considera- 
ble amount  of  debts,  for  his  indemnity,  but  he  seems  to  have 
made  some  other  appropriation  of  the  means  thus  received, 
than  the  payment  of  the  debts  for  which  he  was  security.  He 
being  a  baiter  in  good  standing,  it  is  not  to  be  doubted  that 
it  was  in  his  power  to  have  paid  his  acceptances,  on  a  reason- 
able indulgence  being  given.  But  it  does  not  appear  that  he 
proposed  any  adjustment  to  his  creditors,  or  asked  for  any 
indulgence.  But  it  does  appear  that  he  purchased  a  valuable 
real  estate  in  Detroit  in  the  name  of  a  near  connexion— the 
deed  being  made  to  this  person.  A  valuable  block  of  expensive 
buildings  was  constructed,  which  required  a  very  large  ex- 
penditure. 1^  father-in-law,  who  received  the  deed,  was 
shown  to  have  been  In  limited  circumstances,  and  wholly  un- 
able to  buy  the  ground  or  build  the  block  of  buildings.  The 
evidence  is  clear  to  show  that  the  means  were  furnished  by 
Ives  in  purchasing  the  ground  and  making  the  improvements. 

The  facts  in  the  case,  without  going  further  into  a  detail  of 
them,  show  satisfactorily  to  the  Court,  that  the  assignment  of 
Ives  was  made  to  hinder  and  delay  his  creditors,  and  we  feel 
bound  to  declare  it  to  have  been  fraudulent  under  the  Statute. 
The  Court  will  direct  a  decree  to  this  efiect  to  be  entered,  and 
will  refer  the  matter  to  a  Master,  &c. 

31a 
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A  deed  of  tnut,  haying  been,  bona  fide^  given  to  pay  a  debt  of  twenty 
thousand  doUara— enrplas  on  sale  by  the  trustee  to  be  paid  oTer-^diTesia 
the  grantor  of  the  title,  so  that  his  assignee  in  bankruptcy  cannot  maintam 
an  ejectment^  nor  can  the  purchasers  under  him  bring  an  ejectments 

The  claim  of  the  bankrupt  was  limited  to  the  surplus,  if  any,  and  tiua  it 
all  that  the  purchaser  under  the  bankrupt's  assignee  can  claim. 

Mr.  Holbrooh  for  plaintiff. 
Mr.  Jay  for  defendant. 

OPINIOK  OF  THE  OOUBT. 

This  is  an  action  of  ejectment.  On  the  trial  of  the  case  s 
verdict  was  found  for  the  defendant,  and  a  motion  for  a  nev 
trial  was  made,  on  the  ground  that  the  District  Judge  charged 
the  Jury  that  the  following  instrument  conveyed  the  estate 
of  Mackie  to  Eleanor  Wood. 

Mackie  took  the  benefit  of  the  bankrupt  law  in  New  York, 
and  the  land  in  question  was  sold  and  conveyed  by  his  as- 
signee in  bankruptcy.  Under  this  deed  the  action  of  eject- 
ment was  brought. 

^'  This  indenture,  this  10th  of  April,  1841,  between  John 
F.  Mackie  of  the  first  part,  and  Eleanor  Wood  of  the  second 
part,  witnesseth — ^Whereas,  the  said  party  of  the  first  part  is 
indebted  unto  the  said  party  of  the  second  part  in  the  sum  of 
twenty  thousand  dollars,  which  bond  conditioned  to  pay  the 
same.  Now,  therefore,  this  indenture  witnesseth  that  in  or- 
der to  pay  the  said  sum  of  twenty  thousand  dollars,  and  in 
consideration  of  one  dollar  to  the  said  party  of  the  first  part 
in  hand  paid  by  the  party  of  the  second  part,  at  and  before 
&c,  the  said  party  of  the  first  part,  hath  granted,  bargained, 
sold  and  assigned  and  made  over,  and  by  these  presents  doth 
grant,  bargain,  sell,  assign,  transfer,  and  make  over  unto  the 
said  party  of  the  second  part,  her  heirs  and  assigns  forever, 
all  and  singular,  the  lands,  hereditaments  and  real  estate  of 
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him,  the  said  party  of  the  first  part,  in  which  he  is  interested 
either  in  law  or  in  equity,  situate  and  being  at  Saginaw  or 
elsewhere,  in  the  State  of  Michigan,  and  all  the  right,  title 
and  interest  of  said  party  of  the  first  part. 

In  tnist,  nevertheless,  that  the  said  party  of  the  second  part 
shall  proceed  and  sell  and  dispose  of  the  herein  granted  and 
assigned  premises,  at  such  time  or  times,  in  snch  manner  and 
on  snch  terms,  and  for  such  prices,  as  in  her  discretion  shall 
be[mo8t  advantageous  for  the  parties  interested  therein,  and|ont 
of  the  proceeds  pay  and  discharge  the  expenses  of  this  trust 
and  the  aforesaid  indebtment  of  twenty  thousand  dollars,  or 
snch  and  so  much  thereof  as  shall  then  remain  due,  and  re- 
fimd  the  balance  or  surplus  of  such  proceeds  to  the  said  party 
of  the  first  part,  his  heirs  or  assigns. 

And  the  said  party  of  the  first  part  hereby  constitutes 
and  appoints  the  said  party  of  the  second  part  his  true  and 
lawful  attorney  irrevocably  in  the  premises,  and  authorizes 
and  empowers  her  to  sell  and  dispose  of  at  public  or  private 
sale  the  above  granted  premises,  and  every  part  and  parcel 
thereof  and  to  execute  find  deliver  good  and  sufficient  and  valid 
deeds  and  conveyances  to  the  purchaser  or  purchasers,''  &c. 

The  District  Judge,  on  the  trial,  held  that  the  above  in- 
strument was  a  deed  of  trust,  the  fee  being  vested  in  the 
trustee  for  the  purposes  specified,  and,  consequently,  that  the 
plaintiff  claiming  under  the  sale  of  the  assignee  in  bankruptcy, 
was  not  vested  with  the  legal  title. 

And  we  think  the  instruction  to  the  Jury  was  correct.  The 
assignee,  on  the  supposition  that  there  was  no  fraud  in  the 
deed  of  trust,  could  take  under  the  assignment  only  the  in- 
terest of  the  bankrupt,  which  was  any  surplus  which  might 
remain,  after  the  above  debt  was  paid.  If  the  deed  of  trust 
were  a  mortgage,  the  suit  of  plaintiff  could  not  he  sustained, 
as  on  failure  to  pay  by  the  mortgagee  he  could  not  recover  the 
possession  against  the  mortgager.    But  the  deed  is  not 
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Btrietly  a  mortga^^  bat  a  deed  of  trust  with  power  to  sell, 
wUck  ifl  not  afliBcted  by  the  bankraptcy  of  tke  graator. 

The  motion  for  a  new  trial  was  properly  refdsed.    Jadg- 
pdent,  &c. 


JoHir  Jaoksoit  v.  The  Julia  Smith. 

IN  ABlflRALTT. 

!•  When  tha  fotMftion  of  a  Teasel  is  not  tortio«i8|  bnt,  oader  eelorof 
tif  h^*-a  coairaei  of  aAreightaent  made  with  the  Master,  viU  hind  tte 
Tessel. 

2.  Where  the  eontraot  is  yiolated  the  proper  measare  of  dama^  if  Ute 
Talne  of  the  property  at  the  plaoe  of  shipment,  with  interest  fh>m  that  tiae, 
unless  there  be  other  damages  oonaeoted  with  and  prozismte  le  the  esa- 
traet. 

Mr.  Orajf  for  libellant. 
Mr.  Laihrop  for  claimant. 

BY  JUDGE    WILKINS. 

The  libel  and  eyidence  in  this  case,  exhibit  a  contract  of 
affreightment,  entered  into  at  Chatham,  Canada  West,  between 
the  Libellant  and  the  Vessel,  on  the  Wi  of  Juney  1854,  for 
the  transportation  and  delivery  of  a  quantity  of  tobacco,  at 
Garden  Island,  near  the  Port  of  Kingston. 

It  is  farther  shown,  that  the  tobacco  was  duly  shipped  sod 
that  the  vessel  departed  on  her  voyage, — ^bnt  that  it  was  not 
transported  and  delivered  according  to  contract,  having  been 
intercepted  at  Detroit  in  consequence  of  the  cargo  having  been 
landed  at  that  place  in  supposed  violation  of  the  Bevenne 
Laws  of  the  United  States. 

Damages  are  claimed  for  the  breach  of  contract  in  not  de- 
livering the  cargo  at  Garden  Island. 
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It  18  in  proof,  as  matter  of  defense,  that  on  the  9ih  of  Sep- 
tember, 1863,  one  George  S.  Lester  was  the  owner  of  the  Tes- 
sel;  and  that  nnder  oontract  of  sale  with  one  James  Reeve 
of  Canada,  he  then  gave  him  the  ezchmve  pos8e99wn  of  the 
same,  and  that  this  exclusiye  possession  continued  in  the  said 
James  Reeve  mitil  the  llth  of  Junej  1854,  three  days  snbse- 
qoent  to  die  contract  of  aflSreightment  made  with  the  libel- 
lant. 

It  is  also  in  proof,  that  while  the  possession  oontinaed,  the 
▼essel  was  employed  in  the  coasting  trade  between  different 
ports  in  the  Province  of  Canada,  and  that  at  the  time  the 
contract  of  affireightment  was  entered  into,  she  was  nnder  the 
command  and  control  of  James  ftrace,  as  Master,  holding  his 
appointment  from  the  said  Reeve.  That  when  the  tobacco 
was  shipped  at  the  Port  of  Chatham,  Brace,  the  Master,  con- 
tracted, for  a  stipnlated  compensation,  to  deliver  the  same  in 
good  order  to  her  consignees  at  her  port  of  destination. 

It  is  conceded  that  the  contract  of  sale  between  Lester  and 
Reeve  was  broken  by  the  latter, — that  the  vessel  was  not  paid 
for, — that  in  order  to  avoid  being  seised  by  Lester  nnder 
process  die  kept  in  foreign  waters,  and  that  on  the  llth  of 
June,  1854,  while  lying  at  anchor  in  the  British  Channel  of 
the  Detroit  River,  she  was  forcibly  brooght  into  the  jurisdic- 
tion of  the  State  of  Michigan,  and  Lester  having  sued  out 
from  the  appropriate  Court  a  writ  of  Replevin,  she,  mth  her 
cargo,  was  taken  possession  of  by  the  Sheriff  of  Wayne 
County,  and  against  the  will  of  her  Master  was  brought  into 
the  Port  of  Detroit  and  sold  and  delivered  to  the  Respondent. 

Her  cargo  was  discharged  at  the  wharf,  and  being  seized 
by  the  Revenue  officers  of  the  United  States,  was  sold  and 
bought  in  by  Lester,  who  alleges  that  he  now  holds  the  same 
subject  to  the  order  of  the  owners. 

Under  the  circumstances  disclosed,  the  possession  of  Reeve 
was  not  tortious.  His  neglect  or  refusal  to  carry  out  his  con- 
tract with  Lester,  did  not  affect  the  character  of  his  posses- 
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sion,  especially  aa  to  third  parties  not  privy  thereto.  He  had 
possession  intii  Lester's  consent,  and  was  therefore  clothed 
with  power  to  use  her  in  trade  as  long  as  that  possession 
continued.  Bruce  was  her  lawM  master,  and  at  the  time  of 
the  contract  of  affireightment,  rightfully  represented  and 
could  bind  the  vessel. 

It  is  not,  as  was  contended,  the  case  of  a  vessel  stolen,  or 
where  the  possession  had  been  fraudulently  obtained.  She 
was  delivered  to  Reeve  at  the  time  of  the  contract  of  sate,  and 
his  failure  to  fulfil  his  engagement  did  not  make  his  possee- 
sioik  unlawful  ab  initio j  or  vitiate  the  contracts  of  the  vessel 
while  the  possession  continued.  Such  a  rule  would  be  des- 
tructive of  all  maritime  confidence,  and  place  the  shipper  in 
a  foreign  port  on  inquiry  as  to  title,  which  is  not  necessary, 
and  would,  in  most  cases,  be  impracticable.  Ostensible 
ownership,  with  present  undisputed  possession,  confers  au- 
thority and  is  sufficient  to  bind  the  vesseL  The  rights  of  sea- 
men and  shippers  cannot  be  afiected  by  the  unknown  private 
contracts  of  other  parties  claiming  interest  in,  or  controvert- 
ing her  title.  As  long  as  she  navigates  and  sails  firom  port 
to  port  in  the  business  of  commerce,  her  captain  speaks  her 
voice  and  binds  her  by  his  contracts. 

The  cargo  never  having  been  delivered,  the  next  question 
is, — ^What  shall  be  the  measure  of  damages? 

Where  goods  regularly  shipped  are  not  delivered  according 
to  contract,  the  carrier  is  bound  to  make  good  to  the  shipper 
the  actual  loss  which  he  has  sustained ;  or,  in  other  words, 
to  place  him  in  as  good  a  position  as  he  was,  as  to  his 
property,  when  the  contract  was  made.  In  this  admeasure- 
ment of  damages,  the  Court  has  nothing  to  do  with  the  ante- 
cedent or  subsequent  relation  which  Lester  bore  to  the  vessel. 
The  contract  of  afireightment  was  with  the  Julia  Smith. 
Whether  or  not  Lester  had  a  right  to  retake  the  vessel,  and 
whether  the  damages  accrued  in  the  exercise  of  a  legal  rights 
are  not  now  subjects  of  consideration.    The  vessel  is  deemed 
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responsible,  and  most  make  good  to  the  libellant  hia  loea  con- 
sequent on  the  failiire  to  perform  the  contract. 

Making  good  the  loss  clearly  embracea  the  valae  of  the 
property  shipped  at  the  port  of  Chatham,  at  the  time  of  the 
contract — ^there  being  no  proof  of  loss  consequent  npon  the 
non-deliyery  to  the  consignees  at  Castle  Island. 

The  Conrt  cannot  go  beyond  this  principle.  The  expense 
incurred  by  the  libellant  in  visiting  Detroit,  in  search  of  his 
property,  and  in  the  legal  steps  taken  by  him  to  recover  the 
same,  are  not  considered  as  proximate  to  the  non-delivery  at 
the  port  of  destination.  The  landing  of  the  goods  without 
manifest  was  not  the  act  of  the  vessel,  and  should  not  en- 
hance the  damages  in  this  suit.  Either  the  present  owner 
or  Beeve  may  be  responsible  for  this  expenditure  in  another 
form  of  action,  but  as  it  was  not  necessary  for  the  libellant, 
who  held  the  security  of  the  vessel,  to  prosecute  or  defend, 
the  damages  in  this  procedure  cannot  include  his  expenses 
in  endeavoring  to  recover  the  cargo. 

It  is  decreed  that  the  clerk  take  proofs  as  to  the  value  of 
the  cargo  at  Chatham  on  the  8th  of  June,  1854,  which  sum, 
with  interest  from  that  time  is  to  be  recovered  from  the  ves- 
sel libelled. 


Frbderick  W.  Backus  v.  Thb  Schoonbr  Marekgo. 

A  bUl  of  Udi&g  is  oonoltuiTe  to  eaiabliBh  the  articles  shipped,  unless 
fraud  or  mistake  be  shown. 
Such  an  instrument  has  some  of  the  characteristics  of  a  bill  of  exchang  e 
Good  faith  in  the  agents  of  commerce  is  requisite. 

Messrs.  Howard  ^  Qray^  for  plaintifis. 
Mr.  Hotbrooh  for  respondents. 

This  is  an  appeal  in  Admiralty,  from  the  District  Court.    A 
libel  was  filed  by  the  plaintiff  on  a  contract  of  affireightment 
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of  fire  thouBand,  seren  hundred  and  ninety  and  forty-aiz 
hondrethfl  boshelg  of  wheat  from  the  ports  of  Amherstirarg 
and  Colchester,  in  Canada,  to  Bnffido,  for  the  eonsideration  of 
two  hundred  and  forty  dollars. 

The  bill  of  lading,  signed  by  the  eaptain  of  the  vessel, 
specified  the  abore  number  of  bushels,  and  which  being  re- 
ceived in  good  order  was  safely  to  be  delivered  at  BuffiJo. 

The  wheat  received  fell  short  of  the  quantity  specified,  at 
the  port  of  delivery,  seven  hundred  and  sixty  bushels. 

The  defence  relied  on  is,  that  all  the  wheat  received  was  de- 
livered except  about  ten  bushels,  which,  being  wet,  the  con- 
signee refused  to  recMve. 

The  libellant  on  the  bill  of  lading  paid  for  the  quantity 
specified. 

The  two  witnesses  who  kept  tally  of  the  wheat  received  at 
Maiden  were  sworn,  and  they  agree  in  the  quantity.  And 
the  amount  of  wheat  received  at  Colchester  was  also  sworn 
to,  by  the  person  who  kept  the  tally  at  that  plaoe,  and  from 
these  two  ports  the  entire  cargo  was  received. 

In  support  of  the  defense  the  deposition  of  the  Mate  of  the 
vessel  wafl  read,  who  stated  that  twelve  hundred  bushels  of 
wheat  were  received  at  Maiden,  which  he  tallied ;  and  that  no 
account  was  taken  of  the  quantity  of  wheat  received  at  Col- 
chester.    He  says  that  he  nailed  down  the  hatches  and  con- 
sequently, that  no  wheat  could  have  been  taken  from  the  ves- 
sel until  it  arrived  at  BafiSetlo.    The  hatches,  he  says,  were 
not  raised  until  the  vessel  went  under  the  elevators  at  Buffalo, 
4o  discharge  her  cargo.    And  he  swears  that  all  the  wheat  re- 
ceived was  delivered  at  Buffalo;  and  he  states  the  vessel 
could  not  carry  more  than  five  thousand  one  hundred  bushelsf 
H.  Bowell,  a  hand  on  board,  confirms  the  statements  of  the 
mate,  except  that  on  another  occasion,  the  vessel  being  filled 
to  her  utmost  capacity,  carried  five  thousand  three  hundred 
bushels. 

Several  witnesses  on  board  the  vessel  corroborate,  generally 
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the  statements  of  the  aboye  witnesses.  The  person  who  bnilt 
the  vessel  stated  that  she  was  oyerhanled  some  years  since 
and  her  capacity  considerably  enlarged. 

It  is  clearly  proved  that  the  wheat  delivered  at  Buffalo  was 
carefully  weighed  and  tallied.  As  the  accounts  agreed,  kept 
by  the  witnesses,  who  were  highly  respectable  men,  tiiere 
could  have  been  no  mistake.  The  Captain  swore  to  the  mani- 
fest, which  contained  a  statement  of  the  amount  received  at 
the  two  ports.  And  it  is  proved  that  he  declared  at  Maiden 
that  he  had  engaged  to  transport  si.^  thousand  bushels  of 
wheat,  and  he  should  charge  for  the  transportation  of  that 
amount. 

It  is  clearly  and  satisfactorily  proved  that  thirteen  hundred 
and  fifty-two  bushels  were  delivered  at  Maiden,  instead  of 
twdive  hundred,  as  sworn  to  by  the  mate ;  and  it  is  proved 
that  the  vessel  instead  of  being  two  or  three  miles  from  the 
shore  when  loaded  at  the  port  of  Colchester,  as  sworn  to  by 
the  mate,  was  only  about  one-quarter  of  a  mile  from  the  land. 
H.  Reynolds,  a  colored  man,  who  was  cook,  says,  that  he 
was  on  board  the  vessel  the  above  trip,  and  that  after  she  was 
unloaded  at  Buffalo  she  was  taken  into  a  canal  or  slip  where 
witness  saw  that  water,  to  the  depth  of  about  eighteen  inches, 
had  been  in  the  hold  of  the  vessel.  There  was  a  considerable 
amount  of  wheat  in  the  vessel,  but  it  being  wet  the  consignees 
refused  to  receive  it.  This  wheat  covered  the  floor  of  the 
vessel,  about  eighteen  inches  deep. 

There  was  some  wheat  sold  after  the  schooner  left  the  ele- 
vator. He  heard  the  mate  ask  the  captain  what  should  be 
done  with  the  wet  wheat.  At  first  he  answered  that  he  did 
not  know ;  but  afterwards  he  told  the  hands  to  throw  it  over- 
board. The  next  morning  the  crew  threw  a  considerable  part 
of  the  wet  wheat  overboard.  They  were  engaged,  the  witness 
says,  two  or  three  hours  in  throwing  the  wheat  overboard.  A 
Dutchman  came  on  board  and  offered  to  buy  it,  and  he  paid 
three  dollars  for  the  wet  wheat  that  remained.    This  sale  was 
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BanctioQed  by  the  captain  and  mate.  The  captain  was  told 
that  about  eighty  bushels  were  sold  to  the  man.  The  hmk 
were  engaged  in  removing  the  wheat  from  seyen  in  the  mon- 
ing  to  near  twelve.  The  seams  of  the  vessel  were  open  tnd 
she  leaked  badly. 

The  bill  of  lading  is  an  instrument  of  commeree.  It  pos- 
sesses some  of  the  qualities  of  a  bill  of  exchange.  It  is  ooo- 
sidered  as  conclusive  evidence  of  the  cargo  shipped,  and  ear 
not  be  contradicted  unless  fraud  or  mistake  be  shown.  The 
purchase  money  was  paid  on  the  faith  of  this  inatrumenty  sod 
no  fi«ud  or  mistake  is  shown.  The^  witnesses  for  the  defence 
are  so  contradicted,  in  regard  to  the  amount  of  the  wheatshipped 
and  delivered,  as  to  render  their  testimony  unworthy  of  credit- 
It  is  extraordinary  that  the  mate  and  the  hands  on  bosrd 
should  swear  that  all  the  wheat  received  into  the  vessel  wu 
delivered  at  Buffalo,  when  they  were  engaged  for  several  honn 
in  throwing  the  wet  wheat  overboard,  and  in  selling  some 
eighty  bushels  that  remained.  These  facts  were  within  the 
knowledge  of  the  defendant's  witnesses,  while  they  swore  thst 
all  the  wheat  received,  was  delivered. 

The  quantity  of  wheat  shipped  at  Maiden  and  also  at 
Colchester  is  so  clearly  proved  as  to  remove  all  doubt  on  the 
subject.  And  the  deficiency  is  accounted  for  by  the  leakage 
of  the  vessel,  the  refusal  of  the  consignees  to  receive  the  wet 
wheat,  and  the  subsequent  dispositon  of  it. 

In  all  commercial  transactions  the  strictest  morality  and 
truth  should  be  observed.  K  these  shall  be  disregarded,  com- 
merce will  become  a  curse  instead  of  a  blessing.  The  richnees 
of  its  products  will  be  more  than  counterbalanced  by  theeTilfl 
it  will  disseminate.  Especially,  when  the  sacredness  of  oadu 
shall  be  violated  by  the  agents  of  commerce,  it  will  destroy 
the  confidence  of  high  and  honorable  men,  which  is  essentia] 
to  commercial  prosperity. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 
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Lsvi  BuzzABB  V.  Thb  Scow  Pbtbbl. 

All  Tessels  are  required  to  nse  reaaonable  diligence  to  aToid  oolUeiona. 

A  Tesael  anchored  in  a  river  haying  a  rapid  current  should  keep  a 
'Vfttch. 

A  sail  Teesel,  in  descending  the  rirer  when  there  is  no  breeie^  will  he 
earried  by  the  current^  and  will  not  obey  the  helm.  In  such  case  the  tos- 
»el  anchored  in  the  current,  by  porting  her  helm,  may  avoid  the  floating 
▼easel. 

If  no  watch  be  kept,  under  such  circumstances,  by  the  anchored  Tossel, 
sind  a  vessel  descending  the  river  floats  against  her,  not  being  under  the 
eoanmand  of  her  helm,  and  her  captain  and  crew  by  outcry  endeavored  to 
giTe  notice  to  the  crew  of  the  anchored  vessel,  no  damages  for  an  iigury 
done  can  be  recovered. 

Under  such  circumstances,  the  omission  to  station  a  watch  on  the  an 
ehored  vessel,  amounts  to  negligence. 

Mr.  Miller,  for  appellant. 

Messrs.  Walker  ^  Evsselj  for  the  defendant. 

OPINION  OP  THB  COUBT. 

This  is  an  appeal  from  the  decree  of  the  District  Ooort  in 
Admiraltj. 

The  scow  Petrel  and  her  boats,  tackle,  apparel  and  furni- 
ture were  attached  on  a  libel  fiUed  by  the  plaintiff,  as  owner 
of  the  schooner  Avenger,  which  is  a  vcBsel  of  more  than 
twenty  tons  bnrthen,  viz.,  seventy  tons ;  that  said  schooner, 
being  on  a  voyage  from  port  St.  Glair  to  the  port  of  Detroit, 
had  come  to  anchor  on  the  St.  Glair  river  below  Newport, 
was  carelessly  and  negligently  ran  into  and  damaged  by  the 
scow  Petrel,  &;c.  \ 

The  collision  is  not  controverted,  though  in  the  answer  the 
manner  of  describing  it  in  the  libel  is  denied.  It  appears 
that  the  Avenger  got  under  way  from  St.  Glair,  about  dark, 
in  December,  1852,  being  loaded  with  lumber,  and  drifted 
down  the  river  to  opposite  the  mouth  of  Belle  river,  where 
she  came  to  an  anchor,  as  the  witnesses  of  the  plaintiff  say, 
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nearer  to  the  American  than  the  Canada  shore;  other  wit- 
nesses considered  her  in  the  channel,  veiy  near  the  middle  of 
the  river.  It  was  a  bright  moonlight  night.  At  about 
twelve  or  one  o'clock  at  night,  the  scow  Petrel,  in  descend- 
ing the  river^stmck  the  Avenger  on  the  starboard  bow,  at 
the  cat  head,  her  jib-boom  entering  between  the  foremast  and 
fore  rigging  of  the  schooner.  The  two  vessels  then  draggled 
down.  The  Avenger  lost  an  eye  bolt  and  a  flying  jib-boom, 
gays,  and  one  of  her  martingale  back  ropes;  also,  two 
stanches,  a  chalk  plate  and  a  piece  of  her  saiL 

The  captain  of  the  scow  came  on  board  and  wanted,  as 
some  of  the  witnesses  say,  while  others  state  differently,  to  cut 
the  rigging  of  tiie  schooner,  which  the  captain  of  the  schooner 
would  not  permit;  bat  an  anchor  was  thrown  o^t  astern. 
The  object  was  to  bring  the  schooner's  head  roand,  bat  there 
being  no  windlass,  there  was  nothing  to  which  the  chain  or 
rope  of  the  anchor  could  be  fastened,  which  could  resist  the 
force  of  the  current,  and  the  anchor,  hawser  and  line  were 
lost.  But  the  vessels  were  shortly  afterward  separated  and 
the  scow  sheared  oC 

The  captain  of  the  scow  states  that  he  was  descending  the 
St.  Clair  river  on  the  night  of  the  collision,  that  he  remained 
on  deck  until  between  twelve  and  one  o'clock,  and  seeing  the 
watch  on  deck,  went  below,  where  he  had  not  been  more  than  half 
an  hour  when  he  heard  one  of  the  deck  hands  say  that  there  was 
a  vessel  down  the  river  to  leeward.  The  captain  then  came  on 
deck,  and  seeing  that  there  was  no  wind,  the  man  forward  was 
ordered  to  let  go  the  anchor.  When  he  left  the  deck,  there 
was  a  breeze  sufficient  to  give  steerage  way,  but  when  he  re- 
turned to  it,  there  was  no  wind.  The  anchor  being  let  go, 
they  payed  out  twenty  to  twenty-five  fatiioms  of  chain.  At 
this  time  the  Avenger  was  off  from  a  quarter  to  a  half  mile. 
Perceiving  that  the  chain  would  not  bring  the  Petoel  up,  the 
captain  got  up  on  his  vessel — ^loaded  with  lumber — so  that  he 
could  see  the  Avenger.    He  hallooed  as  loud  as  he  could  to 
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the  men  on  board  of  the  sloop  to  shift  their  hehn.    The  scov 
WBA  then  drifting  down  the  middle  of  the  river. 

Other  men  who  were  also  forward  continued  to  halloo  to 
the  men  on  the  schooner  to  shift  their  hehn.    After  the  chain 
was  all  payed  out,  it  was  found  the  anchor  would  not  hold 
the  Petrd,  it  then  being  about  a  quarter  of  a  mile  from  the 
Avenger.    The  hallooing  was  continued  on  board  the  Petrel 
nntil  it  was  within  a  very  few  yards  of  the  Avenger,  and  in 
the  act  of  running  into  her.    The  mate  of  the  Petrel  was  at 
this  time  on  the  deck  and  at  the  helm.    The  helm,  in  going 
down  the  river,  was  hard  to  port,  to  try  and  get  the  vessel  to 
the  American  side,  but  there  was  not  wind  enough  to  allow 
her  to  mind  the  helm.      When  the  jib-boom  was  nearly  or 
quite  over  the  Avenger,  ihe  captain  saw  a  man  jump  out  of 
the  eahin  of  the  Avenger  and  cry  out  there  was  a  vessel  run- 
ning into  them.    Previous  to  this  he  had  neither  heard  nor 
seen  any  one  on  the  Avenger.    At  this  time  some  four  or  five 
persons  came  out  of  the  cabin.    The  scow  struck  the  schooner 
on  the  starboard  bow. 

The  supposition  that  there  could  have  been  a  watch  on  the 
Avenger,  is  inconsistent  with  the  facts  as  proved  by  several 
witnesses.  If  a  watch  had  been  asleep  on  the  deck,  he  must 
have  been  wakened  by  the  outcries  of  the  persons  on  board 
the  soow,  as  they  approached  the  Avenger.  No  person  was 
seen  on  deck  untQ  the  moment  of  contact,  which  was  too  late 
to  avoid  the  mischief.  Had  the  helm  of  the  schooner  been 
shifked,  it  is  urged,  the  scow  would  not  have  struck  it. 

The  stress  of  the  argument  in  behalf  of  the  Ubellant  is, 
that  there  was  on.  board  the  scow  a  larger  anchor,  which,  if 
it  had  been  thrown,  would  have  arrested  the  drifting  of  the 
vessel.  Such  an  anchor  was  on  board  the  scow,  but  the 
smaller  one,  it  seems,  was  generally  used,  which  was  thrown. 
Whether  this  was  negligence  on  the  part  of  the  commander 
oi  the  Petrel,  depends  upon  the  circumstances  under  which 
he  acted,  and  the  degree  of  vigilance  required  by  the  colliding 
vessel. 
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Before  this  point  is  considered,  it  may  be  well  to  inqvire 
what  duties,  if  any,  were  imposed  by  nsa^  or  otherwise,  <m 
the  anchored  vessel.  That  the  Avenger  was  in  ihe  channel 
of  the  river,  is  proved  by  the  floating  of  the  scow.  For  mat 
of  wind  the  scow  refused  to  obey  her  helm;  she  therefore 
followed  the  course  of  the  current  and  ran  into  the  Avenger. 
The  excuse  of  the  captain  of  the  schooner  for  not  appoadi- 
ing  nearer  the  American  shore,  was  that  the  wind  bad  hiBed 
and  the  vessel  could  not  be  so  directed.  It  was,  therefore, 
anchored  in  the  channel,  and  consequently  subjectod  to 
greater  danger  from  descending  vessels,  carried  by  the  eo^ 
rent.  At  the  place  of  anchorage,  the  current  ran  at  from 
six  to  seven  miles  an  hour. 

It  is  proved  by  experienced  commanders  and  seamen  weD 
acquainted  "with  the  navigation  of  the  St.  Clair  river,  that 
what  is  called  an  anchor  watch,  is  necessary  when  the  vessel 
is  anchored  in  the  current.  That  when  there  is  no  conenty 
such  watch  is  not  usual  'or  necessary.  And  ibis  usage  is 
shown  by  a  majority  of  the  witnesses,  and  by  those  who  are 
most  experienced  in  the  navigation  of  the  river.  The  pro- 
priety of  this  usage  appears  from  the  occurrence  under  con- 
sideration. Had  the  Avenger  been  anchored  out  of  tbe 
current,  the  collision  could  not  have  happened.  The  master 
of  the  schooner  Fortune,  in  his  deposition,  says  that  a  watch 
on  board  a  vessel  anchored  in  the  current,  is  necessary  for 
the  ^^  safety  of  the  crew  and  of  others  navigating  the  river." 

It  seems  that  in  descending  the  river,  the  captain  of  the 
P^rel  was  on  deck,  with  others,  until  between  twelve  and 
one  o'clock;  that  he  then  left  the  deck  and  went  belov, 
where  he  had  not  remained  more  than  thirty  minutes  before 
he  returned  to  the  deck,  having  heard  some  one  say  there 
was  a  vessel  ahead.  He  saw  the  vessel  ahead  to  the  leeward, 
at  a  distance  of  from  a  quarter  to  a  half  mile.  He  directed 
the  bow  anchor  to  be  thrown,  with  the  view  to  stop  or  retard 
the  movement  of  his  vessel.    But  the  anchor  dragged  by  the 
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force  of  the  current.  Seeing  this,  the  captain  ascended  to 
the  highest  part  of  his  vessel,  and  by  an  outcry  endeavored 
to  arrest  the  attention  of  the  persons  on  board  the  schooner. 
And  as  they  approached  the  schooner,  to  the  outcry  of  the 
captain,  several  of  the  crew  joined  in  the  request  to  shift  the 
helm  of  the  schooner.  But  there  was  no  response  made  by 
those  on  board  the  schooner,  nor  were  they  apprised  of  the 
approach  of  the  Petrel  until  she  was  in  contact,  when  nothing 
to  prevent  the  collision  could  be  done. 

From  the  known  usage  to  keep  an  anchor  watch,  when  a 
Yessel  is  moored  in  the  current  of  a  river,  the  captain  of  the 
Petrel  had  a  right  to  expect  the  usual  watch  was  kept,  and 
that  the  helm  could  be  so  shifted  as  to  avoid  the  collision. 
With  this  presumed  knowledge,  the  conduct  of  the  Petrel 
must  be  examined.  On  approaching  the  Avenger,  the  cap- 
tain, and  mate,  and  some  others,  were  on  deck.  The  anchor 
which  had  been  thrown  must  have  retarded  the  vessel,  but  it 
was  not  under  the  command  of  the  helm,  and  they  expected 
by  their  outcries  to  arouse  the  crew  of  the  Avenger,  until 
they  had  approached  too  near  to  arrest  the  floating  of  the 
Petrel  by  casting  the  large  anchor. 

The  role  is  a  reasonable  one  that  the  moving  vessel  is  to 
avoid  a  collision.  But  this  is  founded  on  the  supposition  that 
the  vessel  is  under  the  command  of  her  helm.  Where  this  is 
not  the  case,  the  reason  of  the  rule  fails,  and  the  obligation 
imposed  by  it. 

The  officers  and  crew  of  the  Avenger  were  all  below,  with- 
out a  watch,  and  some  of  them,  as  stated,  were  about  tq  re- 
tire. This  showed  great  remissness  in  those  who  had  charge 
of  the  schooner,  especially  as  she  was  at  anchor  in  the  current 
of  the  river. 

Reasonable  care  was  required  from  the  captain  and  crew  of 
the  Petrel  to  avoid  the  collision,  and  this  they  seemed  to  have 
exercised.  An  extraordinary  effort,  under  ordinary  circum- 
stances, is  not  required.    During  the  twenty  minutes  that 
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the  Cftptain  remained  below,  after  midnight,  tb^  breeze  nb> 
sided,  which  was  felt  when  he  left  the  deck,  so  that  when  he 
returned,  on  hearing  there  was  a  vessel  ahead,  the  Petrel  was 
floating  on  the  current,  and  her  direction  could  not  be  changed 
by  her  helm.  On  perceiving  this  the  working  anchor  was 
cast  and  the  chain  paid  out,  and  the  outcry  was  made.  This 
was  at  least  reasonable  diligence,  and  all  that  cool  J  be  neces- 
sary for  the  safety  of  the  schooner  was^  that  her  officers 
should  also  have  used  ordinary  vigilance.  Having  failed  to  do 
this,  her  owner  can  have  no  claim  against  the  Petrel  ftr 
damages. 
The  judgment  of  the  District  Court  is  affirmed. 


Dennisoit  V,  Labnbd. 

A  note  wiUia  blank  indonemeni  anthorUes  the  holder  to  reoeite  the 
amount  as  the  jmnut  /oeM  owner,  and  to  Bne  the  indorser  bj  filling  up  the 
indoraement. 

When  the  action  la  brought  against  the  indoner  by  the  indorsee,  tl»  ac- 
tion is  maintainable  in  this  Court,  though  the  assignment  was  made  hj  a 
oitisen  of  Michigan  to  a  citiien  of  New  York. 

Mr.  Maud  for  the  plaintiff. 
Mr,  Clark  for  defendant. 

OPINION  OP  THE  COURT. 

This  suit  is  brought  on  a  note  given  by  Roloefion  to  de- 
fendant, for  the  payment  of  fifteen  hundred  dollars  at  Lydl's 
bank,  in  Detroit.  The  note  was  not  paid  at  maturity,  and  it 
was  protested.  It  seems  that  the  note  was  given  for  the  ac- 
commodation of  the  defendant. 

The  note  was  the  property  of  Stephens  &  Fields,  who  left 
it  at  Lyell's  bank  for  collection ;  after  protest  it  was  returned 
to  the  holders.    The  note  was  then  sold  to  plaintiff,  wift 
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whom  the  firm^'of  Fields  &  Stephens  do  a  large  busmees  in 
New  York, 

The  defense  is,  that  Fields  &  Stephens  are  still  the  owners 
of  the  note,  and  that  it  was  handed  over  to  the  plaintiff  to 
bring  suit  in  this  Court. 

It  waa  preyed  by  Stephens,  that  this  firm,  having  large 
dealings  with  the  plaintiff,  in  New  York,  the  note  was  as- 
ngned  to  him,  and  charged  to  his  account. 

This  action  being  brought  by  the  indorsee  against  the  in- 
dorser,  there  can  be  no  objection  to  the  jurisdiction  of  this 
Court.  The  indorsement  by  Fields  &  Stephens  was  made  by 
the  defendant  in  blank  when  the  note  was  handed  to  the 
bank  for  collection,  as  an  authority  to  the  bank  to  receive 
the  proceeds*  The  note  having  been  returned  to  the  owners, 
they  filled  np  the  blank  indorsement,  to  the  plaintiff.  This 
they  had  a  right  to  do;  or  if  the  note  was  sold  to  the  plain- 
tiff with  a  blank  indorsement,  the  plaintiff,  being  the  holder 
of  the  note,  had  a  right  to  fill  the  blank  indorsement  at  any 
time  during  the  trial  or  before  it. 

It  is  proved  that  the  defendant  applied  to  Stephens  to  in- 
tercede with  the  plaintiff  for  indulgence  in  the  payment. 
The  jury  found  for  the  plaintiff.    Judgment. 


BaBNARB  &  LOCKWOOD  V.    CONOBR. 

Where  a  person  has  agreed  to  deliver  a  quantity  of  lumber  at  specified 
priees,  and  he  fails  to  comply  with  his  contract,  the  plaintiff  is  entitled 
ncover  in  damages  the  difference  in  price  between  the  lumber  contracted 
tor,  and  the  market  price  at  the  place  of  dellTery. 

If  the  market  price  at  the  place  of  deliyery  was  as  low,  or  lower,  than 
^  price  agreed  to  be  paid  in  the  contract,  the  plaintiff  will  be  entitled  to 
so  damages. 

The  rule  is,  that  no  damages  can  be  recoTered  where  none  haye  been 
raaUined. 


4M  MICHIGAN. 


Banard  ft  Loekwood  v.  Oonger. 


Bffr.  Cflarh  appeared  for  the  plaintiffs. 
Messrs.  JBmmoM  ^  Jov^  for  defendant. 

OftHIOir  09  KBB  COUBS. 

Diis  action  is  founded  upon  a  contraet  for  tbe  deliTery  of 
fire  hundred  thonsand  feet  of  lumber,  at  Albany,  in  Kev 
York,  at  certain  prices  stipulated,  dated  l^h  of  April,  185^ 
to  be  defiyered  the  same  year  before  the  close  of  na^gation. 
Of  the  first  and  second  quality,  the  defendant  was  permitted 
to  deliver,  at  the  prices  stated,  as  he  might  chooSe.  lldrtj- 
two  dollars  for  the  clear,  per  thousand  feet,  and  twenty-four 
dollars  for  the  second  quality.  Two  hundred  thousand  feet 
of  said  lumber,  which  may  be  deUvered,  shall  be  counted  at 
two  dollars  per  thousand  feet  less  than  tiie  prices  abo?e 
named,  in  consideration  that  the  said  Barnard  k  Son  ad- 
Tanced  to  said  Conger  on  the  contract  the  sum  of  three  thou- 
sand dollars,  they  charging  interest  on  said  adrance  firom  die 
payment,  until  the  money  shall  be  repaid  by  the  delir^  of 
that  amount  of  lumber.  The  deliyery  to  be  made  at  ike 
plaintiffs  wharf  in  Albany. 

It  was  proved  that  in  the  summer  and  fall  of  1854,  the 
market  price  of  clear  lumber  was  thirty-five  dollars  per  thou- 
sand feet  ;twenty-8even  dollars  per  thousand  for  the  second 
quality.  Other  witnesses  stated  that  in  September  and  Octo- 
ber, 1854,  lumber  sold,  first  quality  for  thirty-four  dollars  p^ 
thousand,  and  second  quality  for  twenty-four  dollars.  Boat 
loads  sold,  at  first  quality,  thirty-two  dollars,  second  quality, 
from  twenty-two  to  twenty-three  dollars  per  thousand. 

The  Court  instructed  the  Jury,  that  if  lumber  embraced  by 
the  contract  was  worth  more  in  the  market  in  Albany  than  the 
prices  stipulated  in  the  contract  to  be  paid  to  the  defendant  at 
the  period  within  which  the  lumber  was  to  be  delivered,  the 
plaintiff  was  entitled  to  recover,  by  way  of  damages,  the  diffe- 
rence.   But  if  the  price  of  lumber  in  the  Albany  market  was 
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w  low  or  lower  tban  the  prioeftagreed  to  beptidbj  tha plain* 
iSSf  he  suffered  no  damage  by  the  failiire  of  die  definidaiit.  If 
the  plaintiff  with  the  money  in  hand,  could,  in  the  market 
mt  Albany,  purchase  lumber  at  the  same  price  that  he  had 
agreed  to  pay  the  defendant,  he  was  entitled  to  no  compeaea* 
tion,  as  he  sustained  no  loss. 

A  sale  of  lumber  in  small  quantities  or  by  retail,  will  not  fix 
the  prices  in  the  luresent  case ;  nor  would  prices  paid  for  a  mndi 
laxger  amount  than  is  named  in  the  contract,  fix  the  price* 
This  would  faring  down  the  pricetoolow,  while  the  retail  price 
would  place  it  too  high.  The  true  rule  will  be  found  in  suck 
quantities  as  prorided  {<a  in  the  contract^  and  if  yon  shall  find 
that  a  purchase  could  haTc  been  made  by  the  plaintiff,  at  the 
time  the  defiendaat  should  haye  delivered  the  lumber,  at  the 
eontract  or  a  less  price  than  that  agreed  to  be  paid,  at  the  plaee 
of  delivery,  the  plaintW  is  entitled  to  no  damages. 

The  three  thousand  dollars  advanced,  with  the  interest,  it 
is  uBderstood  wiB  be  satis&ctorily  arranged.  The  jury  found 
m  verdict  for  the  defendant. 


Fbedebiok  W.  Backijb  v.  Sohooheb  Mabbngo. 

If  the  Appellant  delay  to  perfect  his  appeal,  so  Uiat  the  record  is  Sled 
a  Tery  short  time  before  the  term  of  this  Court)  the  Appellee  may  notice  the 
cause  for  hearing  or  continue  it,  at  his  option. 

No  one  should  take  adyantage  of  his  own  remissness,  to  the  prejudice  of 
the  other  party. 

Mr.  iToJ&ro^i  for  appellants, 
Hr«  JSnrofd  for  respondents. 

OPINION  OF  THB  OOUBT. 

On  the  6th  of /une  la8t,^the  notice  of  appeal  in  this 
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wia  entered  in  the  DiBtriet  Court.  The  record  wMffled  a  day 
or  two  smee,  and  a  motioii  is  now  made  by  the  AppeDant  to 
eontiniie  the  cause. 

The  role  on  this  svbject  dedaree,  ^'that  eight  days' notice 
of  hearing  OBi^peal  shall  in  all  cases  be  givoi,  hy  theserme 
thereof  on  the  adyerse  party,  or  on  his  proctor. 

**  When  an  appeal  from  a  decree  in  the  Distict  Court  is 
interposed  less  than  twenty  days  before  the  next  stated  sessioD 
of  this  Court,  the  Appellee  may,  at  his  option,  notice  tiw 
cause  for  hearing  at  such  session,  on  the  first  or  either  day 
thereof,  <v  haye  the  same  continued  to  the  next  stated  seesjon. 

^-  When  an  appeal  from  the  decree  of  the  Distrct  Coort  ii 
interposed,  twenty  days  before  the  next  stated  session  of  fUs 
Coort,  it  maybe  noticed  tot  hearing  at  so^  session  by  either 
pwrty." 

As  this  case  was  appealed  within  less  than  twen^  days 
before  this  term,  the  appellee  has  a  right  to  notice  the  canse 
for  hearing  cm  the  first  day  of  Court,  or  to  continue  it  as  he 
may  prefer.  This  avoids  delay  and  is  just.  If  the  appeDaot 
do  not  file  the  record  in  time,  the  other  party  may  continue 
the  cause.    The  motion  for  a  continuance  is  overruled. 


Chapik  &  Butts  v.  Norton  bt  al. 

Under  %  oontnMt  mtde  by  the  oomplainants  with  tlie  d«fe]idanti»  t&e 
OfMnplainants  agreed  to  purchase  an  the  lumber  sawed  by  the  dd'endiiiti 
on  Grand  riTer,  on  the  terms  specifled,  taking  it  at  the  mill  and  transpoifing 
it  to  Chioago,  fte.  Among  other  conditions,  the  complainants  agreed  to  Air- 
nish  snpplies  fSr  the  hands  of  the  defendants,  &e.  *,  which,  after  aboat  a 
year,  they  reftised  to  do;  on  which  th»  defendants  abandoned  the  conftnflt 

Where  one  party  refesee  to  do  a  certain  thing,  under  the  eontnet,  vhkh 
was  necessary  to  enable  the  other  par^  to  perfomhis  part  of  the  coatiael, 
he  may  abandon  the  contract. 

And  in  sach  case  the  party  first  revising,  ia  liable  to  the  other  ibr 
damages. 
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Bat  siieh  damages  must  be  limited  to  the  immediate  oonieqaeiieee  reiiilV 
ing  from  the  reftual  toperfonn  the  oontract,  and  cannot  extend  to  probable 
pi^dlta  irhieh  might  hare  been  realiged  if  the  eontraet  had  been  oarried 
oat. 

The  party  who  abandoned  the  eontmot  on  the  failure  of  the  other  partf 
to  perfonn  in  a  material  part,  is  not  liable  for  damages. 

A  large  quantity  of  the  lumber  being  in  poiiewion  of  the  defkulting 
party,  it  would  teem  that  he,  haying  repudiated  the  eontraet,  cannot  aftei^ 
wmrdB  elum  the  benefit  of  the  eontraet,  In  diepoeing  ef  the  lumber  on  hand* 
Under  any  circumstances  he  would  be  entitled  tea  reasonable  cempensatieft 
tor  selling  the  lumber. 

In  the  process  of  a  continuing  contract)  if  accounts  arereceiyed  and  ad- 
justed without  objection^  it  is  too  late  to  make  an  oljection  at  the  triaL 

And  where  an  incouTenience  is  suffered  by  the  delay  of  the  other  party, 
notlee  should  begiTcn. 

Messrs.  WSUng  ^  Oray  for  complainants. 
Mr.  Lathrof  for  defendants. 

OPINIOK  OF  THB  COUBT. 

This  is  a  bill^in  Chanoery,  in  whieh  the  complainants  ask  the 
foredosore  of  a  mortgage. 

On  the  20th  of  February,  1850,  the  parties  entered  into 
an  agreement  substantially  as  follows : — The  complainants  are 
lumber  merchants  and  reside  in  Chicago,  and  they  entered 
into  an  agreement  with  the  defendants,  who  owned  a  steam 
6aw  mill  on  Qrand  river,  in  the  State  of  Michigan,  and  were 
engaged  in  sawing  lumber,  to  purchase  all  the  lumber  thai 
they  should  manufacture  at  their  mill,  for  five  y^ars,  on  the 
following  terms : 

1.  Five  dollars  per  thousand  feet  was  to  be  paid  for  mer- 
chantable ;  two  dollars  fifty  cents  for  culls,  and  one  dollar  per 
thousand  for  pine  laths. 

2.  The  complainants  were  to  receive  the  lumber  at  the  mill 
and  sell  it  in  Chicago,  and  in  addition  to  the  above  prices,  were 
to  pay  the  defendants  one-half  the  net  profits. 

3.  They  were  to  procure  vessels  to  take  the  lumber  from 
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the  mill  to  Chicago,  the  ftmount  to  be  ascertained  by  taQyon 
delivery  at  Chicago. 

4.  The  complainants  were  to  famish  to  the  defendants  a& 
ibe  supplies  needed  to  carry  on  their  mill. 

6.  The  lumber  to  be  paid  for  on  the  receipt  of  the  price 
of  sale. 

6.  For  an  moneys  advanced  by  c<»nplainant8,  they  were 
to  reeeive  interest  at  ten  per  cent. 

7.  The  expense  of  the  transportation  and  all  other  ex- 
penses of  sale,  &c.,  were  to  be  deducted  oat  of  the  proceedB, 
before  the  division  of  the  profits. 

8.  At  tiie  close  of  each  month  an  account  of  sales  was  to 
be  rendered  to  the  defendants,  and  at  the  close  of  the  year  a 
settlement  was  to  be  had. 

At  the  date  of  the  agreement,  the  complainants  loaned  to 
the  defendants  two  thoosand  dollars  and  took  from  them  a 
mortgage  for  the  payment,  with  interest  at  ten  per  cent.,  in 
one  and  two  yean ;  and  also  conditioned  for  the  repayment 
of  all  advances  made  under  the  contract,  and  also  for  the 
performance  of  the  contract. 

In  November,  1851,  the  defendants  refused  to  deliver  any 
more  lumber  under  the  contract,  allegi&g  that  the  complaia- 
•ats  had  broken  it  by  a  refusal  to  furnish  suppliea. 

In  February,  1862,  tiie  drfendants  commenced  an  action 
at  law  against  the  complainants,  in  Ottaway  county,  to  re> 
eover  damages  for  the  alleged  breach  of  the  contract.  That 
suit,  under  the  act  of  Congress,  was  removed  to  tins  Coort, 
and  is  still  pending. 

In  the  &I1  of  1852  this  bill  was  filed,  to  foredoee  the 
mortgage. 

The  answer  admits  the  execution  of  the  mortgage,  but  al- 
leges that  complainants  first  violated  the  contract,  which  re- 
leased the  defendants  from  all  obligation  under  it.  And  they 
claim  damages  from  the  complainants. 

In  order  that  the  decision  of  this  case  may  finally  settle  the 
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canttOY&esjj  it  was  agreed  bj  both  parties  that  the  mat- 
ter between  them,  arising  under  the  oontract,  shall  be  finally 
settled  in  this  suit,  and  a  decree  entered  against  either  party 
as  the  Goort  shall  decide. 

The  complainants  claim  the  mortgage  and  interest,  amount- 
iBg  to  the  sum  of  two  thousand  eij^t  hundred  and  sixty-six 
dollars  and  sixty-six  cents ;  and  also  a  balance  on  the  ac- 
count current,  including  interest,  amounting  to  the  sum  of  one 
hundred  and  seventy-nine  dollars  and  forty-seyen  cents. 
These  items  make  the  sum  of  three  thousand  forty-six  dollars 
and  thirteen  cents.  And  a  large  amount  is  claimed  as  dama- 
ges for  the  failure  of  the  defendants  to  perform  the  contract. 

The  defendants  claim  damages  from  the  complainants  for 
breaking  the  contract,  by  refusing  to  furnish  the  necessary 
Bopplies,  which  compelled  them  to  sell  their  lumber  at  a  lower 
price  than  was  stipulated  in  the  contract,  in  order  to  continue 
their  manufacture.  And  they  allege  that  at  the  close  of  the 
fourth  quarter,  as  appears  by  their  own  account,  the  oom- 
plainaats  had  on  hand  578,122  feet  of  lumber,  for  which  they 
have  never  accounted.  And  they  say  the  interest  and  dis- 
counts have  been  regularly  charged  by  them. 

The  expenses  charged  are,  they  aver,  unreasonable,  and 
ought  not  to  be  allowed.  And  in  the  answer  damages  are 
claimed  for  stopping  their  mill  by  an  injunction,  obtained  by 
complainants*  Breaches  of  contract  are  also  set  up,  as  a 
ground  for  damages,  in  not  sending  for  the  lumber  in  proper 
time,  by  which  means  large  amounts  of  it  were  piled  upon 
the  wharf  at  the  mill,  which  caused  great  inconvenience  and 
damage  to  the  defendants.  The  accuracy  of  the  accounts 
rendered  by  the  complainants  are  questioned,  and  damage 
was  suffered  by  the  defendants,  it  is  averred,  by  the  com- 
plainant's selling  at  a  longer  time  than  was  agreed  on. 

Before  the  question  of  damages  is  considered,  it  is  impor- 
tant to  ascertain  whether  the  complainants  or  defendants  are 
responsible  for  breaking  up  the  contract.    On  this  point  the 
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evidence  is  clear.  Every  one  acquainted  with  the  businees 
in  which  the  defendants  are  engaged,  must  be  aware  that  it  re- 
quires a  large  expenditure.  A  large  number  of  hands  must  be 
constantly  employed  in  procuring  the  logs  and  bringing  them 
to  the  mill,  and  in  sawing  the  lumber.  Teams  and  vehicles  must 
be  used  in  the  business.  All  these  most  be  supported  and  wages 
paid  to  the  hands.  It  appears  thirty-five  hands  were  emr 
ployed  in  the  above  business,  and  sometimes,  it  is  supposed,  a 
greater  number.  Supplies,  it  appears,  could  not  be  purchased 
at  Grand  Biver,  nor  its  vicinity,  and  the  nearest  market 
where  the  necessary  articles  could  be  purchased  was  Chicago. 
These  supplies  consisted  of  provisions  for  the  hands,  food  for 
the  cattle,  and  several  expensive  articles  used  in  running  die 
mill.  And  in  the  agreement  the  complainants  undertook  to 
furnish  these  supplies.  We  see  from  the  account  rendered 
that  in  the  course  of  a  year  they  required  a  large  expen- 
diture. 

From  the  nature  of  these  supplies,  the  manufacture  of  lum- 
ber must  stop  if  they  were  withheld.  And,  as  appears  tnaa 
the  evidence,  they  were  withheld  by  the  complainants.  The 
pretence  assigned  was,  that  they  had  already  made  large  ad- 
vances under  this  head  and  could  make  no  more.  At  this 
time,  it  appears,  they  had  in  their  possession  lumbw  that 
would  more  than  cover  the  amount  of  the  advances.  And  it 
also  appears  that  large  quantities  of  lumber  were  piled  up  at 
the  miU,  which  it  was  their  duty  to  remove.  They  must  have 
known  that  withholding  supplies  at  the  beginning  of  winter, 
without  notice,  must  stop  the  mill  and  greatly  embarrass,  if 
not  ruin,  the  defendants. 

From  the  evidence  it  appears,  that  the  complainants  were 
desirous,  not  only  to  get  rid  of  the  contract,  but  to  pos- 
sess themselves  of  the  defendants'  property.  This  motive 
was  so  often  expressed  to  various  persons  at  Chicago,  and 
elsewhere,  and  so  carried  out  by  their  acts  that,  reluctantly, 
we  are  brought  to  the  conclusion  that  such  was  their  intea- 
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tention.  And  to  bring  out  this  resalt,  the  defendants  were 
to  be  led  on  unsuspectingly  by  certain  devices^  so  that  the  re- 
fbsal  to  fiimish  supplies  would  be  most  injurious  to  the 
defendants  and  beneficial  to  the  complainants.  The  facts 
proved,  necessarily  lead  to  this  conclusion. 

It  is  unnecessary  to  say,  that  in  aH  contracts  where  cer- 
tain things  are  to  be  done  by  the  parties,  a  failure  by  one 
party  will  justify  the  other  in  abandoning  the  contract.  But 
in  a  matter  where  the  performance  of  the  one  party  was  neces- 
sary to  enable  the  other  party  to  perform,  as  in  this  case,  the 
contract  may  be  considered  as  abrogated. 

This  view  settles  the  question  against  the  complainants' 
claim  for  damages,  by  reason  of  the  acts  of  the  defendants. 
They  must  stand  upon  their  mortgage  and  matters  of  account. 

The  complainants  claim  mortgage  money  and  interest 
together,  with  a  balance  on  account  current  of  one  hundred 
and  forty-seyen  dollars  and  interest — ^the  latter  item  may  be 
affected  by  some  other  items  in  the  account  current,  which 
are  disputed.  The  other  claims,  except  the  one  for  interest, 
are  cut  off  by  the  breach  of  the  contract  on  their  part. 

In  th^  answers  the  defendants  claim  damages  on  account 
of  the  injunction  in  this  case,  which  necessarily  suspended 
the  operation  of  their  mill,  and  the  cutting  or  removing  of 
timber  from  their  lands.  This  was  no  doubt  very  injurious 
to  their  interests,  but  it  was  an  injury  for  which  no  redress 
can  be  given.  The  suspension  resulted  from  the  allowance 
of  the  injunction;  and  although  the  complainants  were 
active  in  procuring  the  writ,  yet  they  are  protected  by  the 
act  of  the  Court.  The  counsel  for  the  defense  yields  this 
point.  Nor  are  the  defendants  entitled  to  damages  for  the 
reduction  of  the  lumber  received  at  Chicago,  by  the  tally  at 
that  place.  This  claim  is  also  very  properly  yielded  by  the 
defendants'  counsel.  The  contract  stipulates  that  the  Chica- 
go tally  shall  fix  the  amount  of  lumber  received,  and  this 
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amoimt  most  Btaod,  udeas  a  mistake  or  fraud  sliall  be  mie 
to  appear  in  taking  it. 

It  eeerae  to  be  nsul  at  CSiieago  to  make  a  dedoetion  in  Ae 
Inmber  for  skrinkage,  and  several  witnesses  think  tke  smoaiit 
deducted  on  this  aoooont  not  greater  than  nsaaL 

It  does  not  appear  that  the  charges  of  expense  of  the  tnu- 
portation  of  the  Inmber  to  Chicago,  or  in  the  tally  and  ale 
of  it  at  that  city,  was  objected  to  by  defendants,  when  the 
monthly  or  quarterly  aooounts  were  rendered ;  and  it  is  too 
late  to  raise  the  objection  at  the  hearings  unless  frsnd  or 
mistake  can  be  shown. 

On  the  1st  of  December,  1851,  it  appears  the  c(»npIsiDaDtB 
had  on  hand  788,508  feet  of  Inmber,  and  98,450  pieoo0of 
lath ;  and  the  defendants  insist  that  as  complainantB  refbaed 
to  go  on  with  the  contract,  by  a  failure  to  furnish  sap- 
plies,  they  are  not  entitled  to  the  advantage  arising,  under 
the  contract,  for  the  sale  of  this  lumber.  There  is  msck 
force  in  this  suggestion.  But  the  compbinaats  could  not  be 
required  to  sell  the  lumber,  without  a  reasonable  compeoia- 
tion.  It  would  seem  proper  that,  as  the  complainants  refiised 
to  perform  their  part  of  the  contract,  so  as  to  anthonse  «n 
abandoment  of  it  by  the  defendants,  in  regard  to  die  fannber 
on  hand,  they  could  not  go  on  under  the  contract  This 
point  is  not  now  finally  decided,  but  resOTved. 

There  can  be  but  little  doubt  that  tl^e  defendants  sre  en- 
titled to  damages  for  the  refusal  of  the  complaina&tfl  to 
furnish  supplies.  But  these  dunages  must  be  limited  to  the 
act  of  refusal,  and  the  immediate  consequences  resulting  there- 
from. The  injury  cannot  be  extended  to  the  profits  arisiog 
from  the  contract,  if  it  had  been  performed  by  the  comphu- 
ants.  Such  damages  are  remote  and  contingent.  Bnt  tlie 
contract  was  abandoned  by  defendants,  whidi,  under  the  fit- 
cumstances,  would  limit  their  claim,  as  stated. 

The  damages  claimed  on  account  of  the  large  amoimt  of 
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lumber  ifbich  accnmtilated  at  the  mill,  coyeiring  the  wharf  to 
the  great  incomrenience  and  damage  of  the  defendants,  by 
reason  of  the  complainants'  neglect  to  remove  it,  might  have 
constituted  a  ground  for  allowance  had  the  complainants  been 
notified  of  the  fact  and  requested  to  remove  it.  But,- without 
such  notice,  there  seems  to  be  no  ground  for  an  allowance. 
The  loss  by  fire  of  sixty  thousand  feet  of  lumber,  at  the  mill, 
cannot  be  charged  to  the  complainants,  or  any  part  of  it. 

Interest  is  charged,  in  the  current  account,  for  payments 
made  under  the  contract.  If  these  payments  were  made  in 
advance,  the  charge  is  a  proper  one ;  but  if  they  were  made 
on  a  sale  of  the  lumber,  as  the  contract  required,  no  interest 
should  be  charged.  The  account  current  is  not  before  me,  but 
a  succinct  statement  of  items  taken  from  the  account.  With- 
out that  account,  a  final  decision  is  impracticable.  Nothing 
more  can  be  done  than  to  require  a  report  from  a  master  on 
the  items  allowed  to  the  defendants. 

It  appears  from  the  briefs,  that  from  the  20th  of  February 
to  the  1st  of  May,  1862,  no  account  of  sales  was  rendered, 
bnt  only  a  statement  of  the  profits.  This  would  be  unsatis- 
factory, if  the  complainants  shall  be  required  to  account  for 
the  sale  of  this  lumber  under  the  contract. 

It  is  therefore  ordered  that  the  account  current  and  all  the 
evidence  in  this  case,  be  referred  to  a  master  in  chancery, 
who  shall  report  at  the  ensuing  term,  on  the  claims  for  dam- 
ages as  above  stated.    And  the  master  will  specially  report : 

First.  What  would  be  the  proceeds  of  the  lumber  on  hand 
on  the  1st  December,  1851,  at  the  current  prices  in  Chicago, 
after  allowing  the  usual  per  cent,  for  selling,  the  cost  of 
transportation,  and  the  money  paid  by  the  complainants  un- 
der the  contract. 

Second.  What  amount  of  damages  was  sustained  by  the 
defendants,  under  the  restrictions  stated,  for  refusing  to  fur- 
nish supplies. 
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Third.  What,  if  any,  dediustioDS  should  be  made  firon 
the  items  of  interest  charged  in  the  account  cmrrent. 

Fourth.  Any  items  incorrectly  charged  in  the  aceoimt 
current,  through  mistake  or  otherwise. 


Yatss  &  Woodruff  v.  W.  L.  P.  Littlb  and  Wifr. 

Three  pefeons  liaTing  an  inteieet  !&  fifty  lots  in  Sagiaaw  oltrj,  Umj  se- 
lected oertain  penone  to  appraise  lote,  and  on  this  appraieement  tliej  made 
partition  and  executed  quit  claims.  To  the  complainants  were  assigned  lots 
one  and  two,  with  the  warehouses  and  wharf,  yalned  at  seven  thoaaaad 
dollars.  To  the  defendants  was  assigned  lot  three,  with  the  whaxi;  at  tve 
hundred  dollars. 

The  warehouse,  after  the  papers  were  all  executed,  was  found  to  extend 
twenty  feet  on  lot  three,  which  a4}oined  lot  numbered  two. 

The  warehouse  was  worth  six  thousand  and  fiTe  or  six  hundred  dollan^ 
it  being  diyided  into  stores  of  thirty-three  feet 

The  defendants  claim  twenty  feet  of  the  warehouse  on  the  lot  three^  tnm 
which  the  plaintiifs  gave  a  quit  claim,  not  supposing  that  any  pari  of  the 
warehouse  was  on  it. 

A  bill  was  filed  to  correct  the  mistake,  to  which  the  defendants  demuned. 

The  Court  oTcrruled  the  demurrer,  holding  that,  under  the  oreos^ 
stances  stated  in  the  bill,  the  mistake  was  a  matter  for  equitable  jnrisdie- 
tion  and  relief. 

Mr.  Holbrookf  for  complainants. 
Mr.  CampbeUy  for  defendants. 

OPINION  OF  THB  OOIJ&T. 

This  is  a  bill  in  chancery,  which  represents  that  the  com- 
plainants owned  three  equal  undivided  fourth  parts,  and  the 
defendant,  William  L.  P.  Little,  was  seized  and  possessed  of 
one  undivided  fourth  part  of  all  the  real  estate  in  the  cily  of 
Saginaw,  known  and  commonly  called  the  improved  fifty  lots. 
That  the  complainant  Yates  was  entitled  to  two-fourths,  and 
the  complainant  Woodruff  to  ^one-fourth ;  and  to  make  an 
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equitable  partition  of  the  lots  in  value,  it  was  agreed  between 
them  that  they  should  be  appraised  by  Eleazer  Jewett,  Gard- 
ner P.  Williams,  and  Charles  L.  Richmond,  in  regard  to  the 
aboTe  lots  and  other  property,  which  embraced  the  interest 
of  other  parties.    And  on  the  14th  of  September,  1848,  the 
appraisers  met  at  Saginaw  city,  and  after  viewing  the  premises 
and  duly  deliberating  thereon,  did  determine  on  their  report, 
in  regard  to  the  fifty  lots  as  follows : — ^Lots  one  and  two  in 
block  thirty,  with  the  warehouse  and  wharf  were  worth  seven 
thousand  dollars ;  that  lot  number  three,  in  the  same  block, 
with  the  wharf,  was  worth  two  hundred  dollars;  that  lot 
number  one  in  block  thirty-five,  vacant,  was  worth  seventy- 
five  dollars ;  that  lot  eleven,  in  block  thirty-four,  with  dwell- 
ing house,  was  worth  three  hundred  and  fifty  dollars ;  that 
lot  seven,  in  block  twenty-eight,  and  Richmond's  store,  were 
worth  five  hundred  dollars ;  that  lot  eight,  vacant,  was  worth 
sixty  dollars;   that  lot  nine,  same  block,  with' Cushway's 
bouse,  was  worth  five  hundred  and  sixty  dollars;  that  lot 
ten,  vacant,  was  worth  sixty  dollars ;  that  lot  six,  in  block 
eighteen,  with  the  shoe  shop  on  it,  was  worth  one  hundred 
and  sixty  dollars ;  that  lots  one,  two,  seven  and  eight,  in  block 
twenty-seven,  with  Webster's  house  and  bam,  were  worth 
four  thousand  dollars ;  that  lots  three,  four,  five  and  six,  va- 
eant,  were  worth  forty  dollars  each,  one  hundred  and  sixty 
dollars ;  that  lots  nine,  ten  and  eleven,  were  worth  two  hun- 
dred and  twenty-five  dollars ;  that  lot  twelve,  in  the  same 
block,  with  joiner's  shop,  was  worth  three  hundred  dollars ; 
that  lot  seven,  block  thirty-two,  with  Little's  office  was  worth 
one  hundred  and  ninety  dollars ;  that  lots  eight  and  nine, 
with  Little's  house,  were  worth  thirteen  hundred  and  eighty 
doDars ;  that  lots  one,  two  and  three,  in  block  one  hundred 
and  twenty-one,  vacant,  were  worth  seventy-five  dollars ;  that 
twelve  lots  in  block  one  hundred  and  sixty-six,  were  worth 
five  hundred  and  thirty  dollars ;  that  south  of  Cape  street, 
lots  one,  two,  tiiree  and  four,  vacant,  in  block  ten,  were  worth 
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one  hundred  and  ten  dollars;  that  lots  five,  riz,  seven  and 
eighty  same  block,  were  worth  one  hnndred  and  aixtj  dollars  ; 
that  lots  three  and  four,  in  block  seventeen,  were  worth  sixty 
dollars. 

After  the  partition,  it  was  agreed  that  the  fifty  lota,  ao 
called,  owned  by  the  parties,  have  been  partitioned,  and  it 
was  farther  agreed  that  Messrs.  Tates  and  Woodruff  shall 
take,  as  their  portion  3f  the  property,  block  numbered  twenty- 
seven,  entire,  with  all  the  buildings,  improvements  and  a^ur- 
tenances ;  also  lots  numbered  one  and  two,  in  block  numbered 
thirty,  and  lots  numbered  seven  and  eight,  in  bkx^  numbered 
twenty-eight,  with  the  buildings  and  im^ovemants  thereinau 

And  W.  L.  P.  Little  i^eed  to  quit  claim  unto  the  said 
Yates  and  Woodruff  all  his  right  and  interest  above  allotted 
to  them  as  above.  And  the  bill  states  that  the  above  agree^ 
ment  was  consummated,  with  a  slight  exception  of  a  modific*^ 
tion  agreed  to,  as  to  the  property  which  was  to  be  released 
to  the  complainants,  but  not  as  to  the  appraisal,  which 
remained  the  basis  of  the  partition.  On  the  lat  of  May, 
1849,  the  defendant  executed  a  quit  claim  deed  firom  the 
above  property  to  the  complainants;  and  they  executed 
a  like  deed  to  the  defendant  for  lot  three,  on  block  thirty, 
north  of  Gape  street,  together  with  other  lots. 

The  complainants  allege  that  the  sppnuaement  of  lots  oat 
and  two  was  made  and  accepted,  under  the  belief  that  the 
warehouse  stood  wholly  on  those  lots,  uid  that  lot  numbered 
three  waa  a  vacant  lot,  with  a  wharf  in  front  thereof,  which  waa 
released  by  the  complainant  to  the  defendant  at  the  valuation 
thereof;  and  the  bill  charges  that  such  was  the  belief  of  the 
defNidant.  But  the  complamants  allege  they  have  since  dia-> 
covered  that  lots  one  and  two  extended  only  one  hundred  feet 
in  front  on  the  Saginaw  river,  and  that  the  warehouse,  which 
is  a  very  commodious  one,  fronts  on  the  river  one  hundred 
and  twenty  feet,  being  twenty  feet  on  lot  number  three. 

And  the  complainants  say  that  until  #fter  the  agreeme&ta 
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were  all  execated,  the  above  diBcavery  was  not  made;  and  since 
H  haa  been  made  the  eomplainants  have  tendered  to  the  de- 
fendant the  fall  yalne  of  the  ground  ocenpied  by  the  ware- 
liOQse  on  nnmber  three.  That  the  warehonse,  being  divided 
into  stores  of  thirty  feet  front,  will  be  irreparably  injured  by 
oettmg  off  twenty  feet.  That  lot  three  was  valued  and  con* 
Teyed  to  the  defendant  as  a  vacant  lot,  with  a  wharf  in  front. 
And  the  complainants  pray,  that  relief  may  be  given,  and 
the  mistake  corrected,  Ac. 

To  the  bill  the  defendant  files  a  demurrer.  Andfor^cause 
of  demartet  states,  that  complainants  have  made  no  case  for 
refief ;  that  they  have  not  set  out  the  deeds  and  writings^ 
that  the  charges  are  not  made  spedfically,  and  that  the  com- 
plainants have  not  offered  to  do  equity,  ftc. 

The  case  made  in  the  biU  is  one  of  flagrant  injustice^ 
though  it  occurred,  not  by  the  contrivance  of  the  defendant, 
bat  throu^  the  mistake  of  the  appraisers  and  of  the  parties. 
Lots  one  and  two,  with  warehouse  and  wharf,  w^re  valued  at 
seven  thousand  dollars.  Can  any  (me  suppose  that  one  hun* 
dred  feet  only,  of  the  warehouse  was  valued?  Can  any  one 
doubt,  that  the  entire  warehouse  and  the  ground  on  which  it 
stood,  with  tiie  wharf,  were  included  in  the  valuation  ?  The 
bets  are  so  clear,  looking  at  the  &ce  of  the  bill,  in  this  re- 
specty  that  no  proof  could  be  m<»re  satisfactoxy.  By  this 
mistake  the  defendant  has  got  more  than  he  was  justly  enti* 
tied  to,  and  the  question  is  whether  he  can  ccmscientioiuly 
retain  this  advantage.  Twenty  feet  of  the  warehouse,  at  the 
rate  at  whidi  it  was  valued,  not  including  the  ground,  could 
not  be  less  than  ten  or  deven  hundred  dollars.  And  although 
the  defendant  has  been  applied  to,  he  has  refused  to  correct 
the  mistake.  His  lot  adjoining,  with  the  wharf,  was  appraised 
at  two  hundred  dollars,  and  the  defendant  received  it  at  that 
price.  And  he  has  refused  three  hufidred  and  fifty  doUadl 
for  the  twenty  feet  of  lot,  which  would  be  within  twenty-five 
doUan  of  the  sum  charged  him  for  the  entire  lot. 
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ThiB  does  not  present  a  very  favorable  aspect  of  the  defen- 
dant's case ;  and  jet  he  refuses  to  do  justice,  or,  in  other 
words,  is  determined  to  hold  twenty  feet  of  the  warehouse, 
which  is  on  his  lot.  And  the  question  is,  can  he  do  so  con* 
scientionslj. 

The  counsel  for  the  defendant  insist  that  he  can,  and  that 
the  complainants,  by  reason  of  their  negligence  are  not  enti- 
tled to  relief. 

It  is  insisted  that  the  relief  prayed  cannot  be  given,  as  the 
appraisers  were  appointed  by  the  parties,  being  judges  of 
their  own  choosing,  and  that  their  decision  cannot  be  set  aside. 
The  bill  does  not  specially  pray  to  have  the  award  set  aside, 
but  for  general  relief,  from  tho  mistake  in  the  partition,  by 
the  parties  themselves,  and  the  consequent  injustice  to  the 
complainants. 

A  mistake  of  the  arbitrators  is  a  ground  to  set  aside  an 
award,  and  no  mistake  could  be  more  palpable  than  the  one 
committed  in  this  case.  Lots  one  and  two,  including  the 
warehouse  and  wharf,  were  valued  at  seven  thousand  dollars, 
which,  in  the  partition,  were  aesigned  to  the  plaintiff!  Now 
these  lots  were  not  specifically  valued,  but  as  connected  with 
the  warehouse;  and  in  this  view,  the  appraisers  estimated 
the  value  of  twenty  feet  more  ground  than  the  lots  one  and 
two  contained.  And  when  to  Ais  ground  is  added,  the  twenty 
feet  of  the  warehouse,  both  of  which  the  defendant  claims, 
instead  of  the  vacant  lot,  as  described  and  valued,  rt 
makes  a  clear  case  of  injustice,  that  any  Court,  having  the 
power,  would,  in  some  mode  correct.  To  refuse  this,  on  the 
ground  that  the  plaintiffs  had  been  negligent  of  their  rights, 
under  the  circumstances,  would  be  a  mockery  of  justice.  The 
injustice  is  so  dear  that  it  is  matter  of  surprise,  how  the  de- 
fendant should  consent  to  take  advantage  of  the  mistake* 
And  it  is  hoped  for  his  own  sake,  that  the  allegations  of  the 
bill  are  not  accurate. 

If  the  conveyance  bad  been  executed  for  the  ground  in 
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firont  occapied  by  the  warehouse,  which  would  have  taken 
twenty  feet  firom  lot  nnmbered  three;  it  would  have  given  no 
more,  in  all  probability,  than  was  in  the  mind  of  the  ap- 
praisers. And  yet,  under  such  circnmstances,  Ohancery 
would  have  corrected  the  error,  by  making  the  proper  deduc- 
tion from  lot  number  three. 

The  parties  were  misled  and  very  naturally,  by  the  report 
of  the  appraisers.    In  making  partition  and  executing  con- 
veyances, they  were  governed  by  that  report.     They  failed  to 
do  what  the  plaintiffs  and  defendant  intended  to  do,  and  it  is 
most  unjust  and  inequitable  for  the  defendant  to  claim  the 
advantage,  in  the  partition,  which  the  mistake  has  given  him. 
The  mistake  has  chiefly  arisen  from  the  parties  themselves, 
and  although  the  mistake  of  the  appraisers  led  to  the  thing 
that  was  done,  the  case  is  not  more  the  error  of  the  arbitra- 
tors, than  the  error  of  the  parties.     Suppose  a  party  had 
agreed  to  purchase  a  certain  tract  of  land,  and  through  mis- 
take a  different  tract  was  conveyed  to  him,  would  not  this  be 
corrected?    Such  a  mistake  often  occurs  in  the  conveyance 
of  town  lots.    No  honest  man  would  hesitate  to  correct  such 
an  error,  and  a  refusal  to  do  so,  would  authorize  a  Oourt  of 
Chancery  to  correct  it. 

Where  an  individual  has  been  grossly  negligent  of  his  own 
rights,  in  some  peculiar  cases.  Chancery  will  not  relieve 
him ;  as  where  an  individual  fails  to  procure  evidence  in  a 
trial  at  law  which  he  might  have  procured,  equity  will  not 
relieve  him.  But  the  case  before  us  is  not  one  of  mere 
negligence  within  the  meaning  of  the  books.  The  plaintiffs 
were  non-residents,  as  appears  from  the  declaration,  and  this 
may  account  for  the  mistake  in  the  partition,  unless  the  con- 
trary be  shown. 

Acts  done  through  mistake,  by  principal  or  agent,  are  not 

binding.    Leasee  of  Ha^mer'a  Seirs  v.  Moore  and  Qwynney 

1  McLean's  Bep<niny  49.    Mistakes  and  fraud  are  equally  re- 

lievable  in  equity.    Dunlap  v.  Stetson^  4  Mason^  249.    A 

83a 
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mistake  of  fiMts,  going  to  the  essenee  of  the  wmtn^^  mtk 
it  Eamnumdj.  Atten^  2  Sunma^M  BeporU,  887.  A  Inr- 
gain,  founded  upon  material  misrepreeentationB  of  matten  of 
facti  eyen  though  th^  were  inadvertly  made  through  Ae 
mntaal  miatake  of  the  parties,  or  by  mistake  of  the  paat- 
ors  alone,  will  be  annolled  in  equity.  IkmieU  y.  MUMlj 
1  Starjfi  172.  A  mistake  in  the  description  i)i  lands  intended 
to  be  mortgaged,  may  be  corrected  in  equity.  Bami^Um- 
ted  SUxUi  y.  PiaU,  5  Ohio  JRepart$,  S40;  1  Ohio^  SmU  t. 
Freeman,  490. 

In  Story's  Oommentary  on  Equity,  1  voL  sec.  150,  it  is 
said:  ^  In  like  manner,  where  the  &ct  is  eqvaDy  nBknovn  to 
both  parties,  or  where  each  has  equal  or  adequaie  meaas  of 
information,  or  where  the  fact  is  doubtful  froin  its  own  na- 
ture, in  eyory  such  case,  if  the  parties  haye  acted  with  entire 
good  faith,  a  court  of  equity  will  not  interpose;  for,  in 
such  cases,  the  equity  is  deemed  equal  between  the  partiee; 
and  when  it  is  so,  a  court  of  equity  is  generally  paasiye,  and 
rarely  exerts  a  jurisdiction.  Thus,  where  there  was  a  eoa- 
tract  by  A  to  sell  to  B  for  twenty  pounds,  such  an  aUotmeat, 
as  the  commissioners  under  an  indosure  act  should  make  for 
him ;  and  neither  party,  at  the  time,  knew  what  the  aDot- 
ment  would  be,  and  were  equally  in  the  dark  as  to  die 
yalue ;  the  contract  was  held  obligatory,  although  it  turned 
out,  upon  the  allotment,  to  be  worth  two  hundred  poundi." 
This  turned  upon  the  uncertainty  of  what  the  yatue  of  tke 
allotment  would  be,  and  whether  it  was  more  or  less,  tlie 
contract  was  yalid. 

In  section  151,  it  is  said:  ^^The  general  ground,  ipoi 
which  these  distinctions  proceed,  is,  that  mistake  or  ignorance 
of  facts  in  parties  is  a  proper  subject  of  relief,  only  wken 
it  constitutes  a  material  ingredient  in  the  contract  of  the 
parties,  and  disappoints  their  intentions  by  a  mutual  error; 
or  where  it  is  inconsistent  with  good  faith,  and  proceeds  froo 
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a  iriolfttion  of  the  obligations,  which  are  impoaed  hj  law 
vpon  the  consoieiice  of  either  party." 

And  agam,  in  section  152,  the  author  says  :**^  One  of  the 
most  common  classes  of  cases,  in  which  relief  is  sought  in 
equity,  on  account  of  a  mistake  of  facts,  is  that  of  written 
agreements,  either  executory  or  executed.  Sometimes,  by 
mistake,  the  written  agreement  contains  less  than  the  parties 
intended;  sometimes  it  contains  more;  and  sometimes  it 
simply  yaries  from  their  intent,  by  expressing  something  dif- 
ferent in  substance  from  the  truth  of  that  intent.  In  all 
Buch  cases,  if  the  mistake  is  clearly  made  out  by  proofe  en- 
tirely satisfactory,  equity  will  reform  the  contract,  so  as  to 
make  it  conformable  to  the  precise  intent  of  the  parties." 
DurarU  y.  Durani. 

In  CdlverUy  y.  WiUiam$^  1  Verper^  210,  Lord  Thurlow 
said:  "No  doubt,  if  one  party  thought  he  had  purchased, 
hanafidej  and  the  other  party  thought  he  had  not  sold,  that 
is  a  ground  to  set  aside  the  contract,  that  neither  party  may 
be  damaged ;  as  it  is  impossible  to  say,  one  shall  be  forced  to 
give  that  price  for  part  only,  which  he  intended  to  giye  for 
the  whole ;  or  that  the  other  shall  be  obliged  to  sell  the 
whole  for  what  he  intended  to  be  the  price  of  part  only. 
Upon  the  other  hand,  if  both  understood  the  whole  was  to  be 
conyeyed,  it  must  be  conyeyed.  But  again,  if  neither  under- 
stood so,  if  the  buyer  did  not  imagine  he  was  buying  any 
more  than  the  seller  imagined  he  was  selling  this  part,  then 
this  pretence  to  haye  the  whole  conyeyed,  is  as  contrary  to 
good  faith  upon  his  side,  as  the  refujEUil  to  sell  would  be  in 
the  other  case.  The  question  is,  does  it  appear  to  haye  been 
the  common  purpose  of  both  to  haye  conyeyed  this  part/' 

The  argument  is,  that  relief  cannot  be  giyen,  as  the  Court 
cannot  say  what  the  appraisement  would  haye  been  without 
the  twenty  feet.  The  answer  to  this  is,  that  the  partition 
was  intended  to  be  made  on  the  estimated  yalue  of  the  par- 
cels of  property  made  by  the  appraisers,  so  that  this  objection 
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is  not  inmiperable.  Lapse  of  time,  and  change  of  Talve  i& 
the  property,  is  alleged  in  the  argument ;  bvt  this  does  not 
arise  on  the  demnrrer. 

If  it  be  admitted  that  no  decree  can  be  made  against 
ihe  wife  of  the  defendant,  on  the  final  hearing,  or  before  it, 
the  Court  can  protect  her  interests. 

Upon  the  above  yiew  of  the  case,  the  demnirer  most  le 
OTerniled. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 

NOBTHSKN  ILUNOIS-^ULY  TERM,  1856. 


The  Urttbd  States  r.  The  Railroad  Bridge  Compant. 

Thit  oase  was  argued  before  Judge  McLean,  at  Chambers,  at  Washington 
City,  in  the  spring  of  1866  j  and  the  opinion  was  delivered  at  the  Girouii 
Court  of  Northern  Illinois,  at  the  above  term. 

A  military  reserre  may  be  abandoned  by  the  GoTemment,  when  it  be- 
comes useless  for  public  purposes,  and  by  giving  notice  through  the  Secre- 
Ury  of  the  Treasury,  now  the  Secretary  of  the  Interior,  it  may  be  oon- 
lidered  as  a  part  of  the  public  lands,  from  which  it  was  temporarily  re- 
aerred. 

Such  lands  having  been  surveyed  and  offered  at  public  auction,  may  be 
open  to  entry  as  other  lands. 

The  reserve  on  Rock  Island,  though  surveyed,  never  having  been  offered 
for  sale  at  public  auction,  does  not  come  technically  within  the  act  of  1862, 
authorixing  Railroad  Companies  to  locate  their  roads  through  the  lands  of 
the  United  States.  The  act  of  1819,  authorixing  the  sale  of  military  re- 
Mrves,  ko^  which  had  become  useless,  embraced  only  those  lands  which 
had  been  reserved  and  become  useless,  at  the  time  the  above  act  was  passed . 
The  power  given  to  the  defendant  to  construct  the  road  and  build  a  bridge 
Mro68  the  Mississippi,  is  not  controverted. 

In  all  the  Western  States,  within  which  there  have  been  public  lands,  it 
has  been  the  uniform  practice  to  make  public  roads  through  the  lands  of 
the  United  StaUs. 

This  every  State  may  do,  under  its  power  of  eminent  domain. 

And  this  power  is  exercised  by  a  State,  subject  to  no  power  vested  in  the 
Federal  Government.  The  proprietary  right  of  the  United  States  can  in  no 
^pect  restrict  or  modify  this  exercise  of  the  sovereign  power  by  a  State 

It  is  essential  to  the  welfare  of  the  cititens.  of  the  States,  that  this  power 
•hould  be  exercised. 


518 yPRTHEBN  ILUyOIS. 

United  BtotM  v.  The  BulxxMd  Bridge  Go. 


So  fttf  M  eMeme&te  bj  eeUbUaliing  pablie  loeds,  are  eoaoenied,  wittimft 
State,  hj  ito  leg^daiaie^  the  JnrMietion  ie  ezelueive. 

The  power  lo  regvlate  oommeroe  among  the  States  is  vested  in  OcKBgni^ 
bat  the  Jadieial  power  eannoi  Mt  until  Goagrees  shall  prescribe  the  rale  h 
regard  to  eoauneroe. 

Where  there  Is  an  obstraotioa  to  eemmeree  whieh  eperales  to  Che  ine- 
parable  ii^vry  of  an  indiridnal,  the  Court  maj  aet  to  prsra&i  the  ii- 
jury. 

This  was  the  grouid  on  which  the  Jurisdiction  was  sostained  aguaat 
the  Wheeling  Bridge,  at  the  instance  of  the  Stato  of  PennsylTania. 

And  in  a  similar  case^  relief  coold  be  given  to  the  United  States. 

Bat  the  Ihcts  in  regard  to  the  lajoxj  done  to  the  land  on  Book  IstaDd^d^ 
not  aothorise  such  an  interference. 

If  the  amount  of  iijory  were  to  be  considered,  to  the  land  on  Bock 
Island  as  alleged,  the  beneflta  conferred  wonld  be  as  liTe  to  one. 

The  Bridges  to  be  eenstnicted  OTer  both  branches  of  the  Mississippi,  «t 
Bock  Island,  with  the  draws  proposed,  at  the  place  selected,  will  aot 
cause  anjapprecUbleobstrnction  to  eommeroe. 

The  Bridge  is  thrown  over  a  sluggish  current  more  than  half  a  mile  be- 
low the  rapids,  which  are  only  half  the  width  of  each  of  the  two  dravs. 

This  is  an  application  by  the  United  States  for  an  injnofr* 
taon  against  the  Bailroad  and  Bridge  Company,  to  prercal 
them  from  eoDStraoting  their  railroad  across  Bock  blandaiid 
bridges  connected  therewith,  over  both  channels  of  the  Wb- 
aissippi  river. 

The  case  was  ably  argoed  by  the  Attomqr  General  of  the 
United  States,  and  Mr.  Hoyne,  District  Attorney  for  the 
Northern  District  of  Illinois,  for  the  complainants ;  and  ly 
Mr.  Reverdy  Johnson  and  Mr.  Sargeant  and  Mr.  Judd^ontliuB 
part  of  the  defendants. 

The  bill  states  that  as  eariy  as  1812,  the  western  extremity 
of  Rock  Island  was  occupied  as  a  military  post,  called  Fort 
Armstrong ;  that  varions  buildings  and  fortifications  were 
erected  thereon  by  the  United  States,  which  were  oeeapifid 
for  military  purposes  from  1816  to  1886,  at  which  date  itwtf 
evacuated  by  the  troops  of  the  United  States,  and  ceased  to 
be  a  military  garrison. 

In  April,  1825,  the  island  was  reserred  for  military  psr- 
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poses  by  ibe  Secretary  of  War,  of  which  the  Cominisdoner 
of  the  General  Land  Oflee  was  informed,  and  by  him  dne  no- 
tice iras  giyen  to  the  register  and  receirer  of  the  land  office 
in  which  the  reserration  was  situated. 

By  Ae  order  of  the  Secretary  at  War  in  1885,  the  whole 
of  Bock  Island  was  reserved  for  military  purposes,  and  the 
register  and  receirer  of  the  land  office  at  GhJena,  a  new  land 
district,  which  inclnded  the  island,  were  duly  notified  by  the 
oommissioner  of  the  general  land  office. 

Since  the  troops  were  withdrawn  from  the  island,  it  has 
been  occnpied,  as  the  bill  states,  by  the  Indian  Department, 
by  theH)rdnance  department,  as  a  depot  for  arms,  ftc.,  and  by 
agents  of  the  qoarter-master's  department,  for  the  protection 
of  the  property  of  the  United  States,  up  to  the  time  of  filing 
the  bill.  And  the  complainants  allege,  that  the  defendants 
hare  located  their  railroad  oyer  the  island  and  by  their  agents 
haye  made  large  and  deep  ezcavations  of  earth  and  embank- 
ments, on  the  line  of  the  road  oyer  the  island,  ^emoying  rocks 
and  cutting  timber,  greatly  to  their  iigury  and  jthe  injury  of 
the  soil,  for  which  injuries  no  adequate  remedy  can  be  had  by 
an  action  at  law. 

And  the  complainants  also  allege,  that  preparation  has  been 
made  by  the  company  for  the  construction  of  a  bridge  over 
the  western  channel  of  the  riyer,  which  will  materially  ob- 
struct the  nayigation  of  steamboats,  many  of  which  ply  upon 
the  riyer,  seyeral  hundred  miles  aboye  Bock  Island;  that 
steamboats,  in  carrying  on  a  commerce  on  the  riyer,  fre- 
quently take  boats  or  barges  in  tow  on  each  side  of  them, 
which  would  require  a  much  wider  draw  to  pass  down  the 
riyer  than  the  one  proposed  to  be  made  in  the  bridge,  and 
that  it  would  at  aU  times  be  difficult  and  dangerous,  from  the 
rapidity  of  the  current,  for  a  steamboat  to  pass  through  the 
draw.  On  these  grounds  substantially,  and  on  the  ground 
that  the  power  to  regulate  commerce  among  the  sereral  States 
is  rested  in  Congress,  ftc,  an  injunction  b  ad^ed. 
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The  defendants  rely  on  two  acts  of  the  legifilatnre  of  the 
State  of  minoifl,  one  dated  in  1847,  and  the  other  in  1851, 
incorporating  and  authorizing  them  to  locate  a  railroad,  with 
one  or  two  tracks,  by  the  way  of  La  Salle,  from  Chicago  to 
the  town  of  Rock  Island,  on  the  Mississippi  riyer ;  and  they 
allege  that  on  the  17th  day  of  January,  1853,  the  legislature 
of  Illinois  created  the  defendants  a  body  corporate  with  power 
to  build  a  railroad  bridge  across  the  Mississippi  at  or  near 
Bock  Island,  or  so  much  thereof  as  is  within  the  State  of  Illi- 
nois, and  to  connect  by  railroad  or  otherwise,  with  any  rail- 
roads in  the  States  of  Illinois  or  Iowa,  in  such  manner  as  shall 
not  materially  interfere  with  or  obstruct  the  navigation  of  the 
riyer,  &c. 

And  the  defendants  set  up  the  following  report  of  the 
Secretary  of  War,  dated  the  30th  of  December,  1847 : 

Sir, — ^In  compliance  with  a  resolution  of  the  Senate  of  the 
22d  instant,  requiring  the  Secretary  of  War  ^^  to  inform  the 
Senate,  if  Fort  Armstrong,  on  Bock  Island,  in  the  State  of 
Illinois,  is  now  occupied  as  a  fort ;  and  if  not,  how  long  the 
same  has  been  abandoned,  in  whose  charge  the  same  is,  and 
on  what  terms;  and  also  that  he  communicate  his  opinion,  if 
the  interest  of  the  goyemment  requires  that  said  site  should 
be  reseryed  from  sale  for  military  purposes,"  I  haye  the 
honor  to  transmit,  herewith,  reports  from  the  adjutant  gene- 
ral, the  acting  chief  of  ordnance,  and  the  quarter-master 
general,  containing  the  information  desired;  and  to  state 
that  in  my  opinion,  the  interest  of  the  goyemment  does 
not  require  that  said  site  be  longer  reserved  from  sale  for 
military  purposes. 

(Signed,) 

Wm.  L.  Marct. 

The  adjutant  general  reported  that  Fort  Armstrong,  on 
Bock  Ishwd,  was  evacuated  May  4th,  1886,  in  pursuance  of 
general  orders,  No.  9,  dated  January  25th  of  the  same  year. 
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He  says  it  waa  subsequently  used  by  the  ordnance  depart- 
ment as  a  depot  on  a  small  scale  for  arms  and  munitions ;  but 
it  is  understood  the  stores  were  all  removed  some  years  sinee. 
Bock  Island,  he  states,  is  not  belieyed  to  be  of  any  value  for 
military  purposes,  and  is  considered  as  finally  abandoned. 

The  quarter-master  general  reported  ^Hhat  Fort  Armstrong 
is  now  in  charge  of  his  department ;  and  that  Thomas  Drane 
18  employed  at  a  compensation  of  sixteen  dollars  per  month 
to  take  care  of  it/'  It  is  of  no  further  use  to  the  public  as  a 
military  site,  an4  he  recommended  that  it  be  transferred  to 
the  land  department.  The  chief  of  ordnance  reported  that  ag 
far  as  regards  the  ordnance  department,  he  considered  the 
reserve  no  longer  necessary  for  military  purposes. 

On  the  nth  of  February,  1848,  the  Secretary  of  War 
enclosed  the  above  report  to  the  Secretary  of  the  Treasury, 
and  says,  "that  the  site  of  Fort  Armstrong  is  no  longer 
required  for  military  purposes,  and  it  is  therefore  hereby  re- 
linquished and  placed  at  the  disposal  of  the  department  which 
has  charge  of  the  public  lands." 

(Signed,) 

Wm.  L.  Mabct. 

A  return  of  the  survey  of  the  land  on  Bock  Island,  as 
public  lands  are  surveyed  by  the  surveyor  general,  is  in 
evidence. 

Under  the  act  of  June  the  14th,  1809,  which  authorized  the 
President  of  the  United  States  to  erect  such  fortifications  as 
may  be  necessary  in  his  opinion  for  the  protection  of  the 
northwestern  frontier.  Fort  Armstrong  was  built.  But  the 
reserve  was  not  made  in  form  until  1825,  as  above  stated. 

By  the  Act  8d  March,  1819,  the  Secretary  of  War  was 
authorized,  under  the  direction  of  the  President,  to  cause  to 
be  sold  such  military  sites  belonging  to  the  United  States, 
as  may  have  been  found,  or  become,  useless  for  military  pur- 
poses. And  the  Secretary  of  War  is  thereby  authorized,  on 
the  payment  of  the  consideration    agreed    for,  into    the 
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Treasury  of  the  United  Statee,  to  make,  ezeoate  and  delmr 
all  nee^ol  iaatniiiieiite  for  transferrmg  tke  aame  in  fee,  mk 
the  juriadietion  oyer  the  reserve  oeded  by  a  State  shall  cease. 

In  1850,  the  Secretary  of  War  instraoted  the  adjntaat 
general  to  write  to  OoL  Mason,  directing  the  sale  <rf  the  re- 
aenration  on  Bock  Island^  on  terms  most  &yoraUe  to  the 
United  States*  In  three  or  four  months  afterwards  a  trie- 
graphic  despatch  postponed  the  sale  ^'nntil  further  orders." 

By  the  Act  of  the  4th  of  August,  1852,  the  right  of  way 
was  given  to  all  rail  and  plank  roads  or  macadamiaed  torn* 
pike  companies,  that  wete  or  might  be  chartered  oyer  and 
throngh  any  of  the  public  lands  of  the  United  States,  tt^ 
with  the  following  proviso:  '^That  none  of  the  f<negoittg 
provisions  of  this  Act  shall  apply  to,  or  anthoriie  any  r^ts 
in  any  lands  of  the  United  States,  o&w  than  such  as  are 
held  for  private  entry  or  sale,  and  snch  as  are  nnaorveyed 
and  not  held  for  public  use,  by  erection  w  improyement 
thereon." 

The  case  involves  several  very  importuit  questions,  some 
of  which  have  not  been  heretofore  raised  for  judicial  con- 
sideration. 

The  suit  is  brought  by  the  general  goyemment,  not  in  its 
sovereign  capacity,  but  for  the  protection  of  certain  public 
public  trusts  committed  to  it,  which  require,  as  is  supposed, 
the  exercise  of  the  judicial  power.  This  is  more  in  accord- 
ance with  the  principles  of  our  government,  than  a  resort  to 
military  force.  The  President,  under  ezisiting  laws  may 
remove  trespassers  from  the  public  lands,  by  a  military  order, 
or  by  a  civil  action,  or  an  indictment. 

Where  a  suit  is  brought  by  a  State,  or  by  the  general 
government,  it  is  subject  to  the  forms  of  pleading  and  the 
rules  of  procedure  applicable  to  suits  between  individuals; 
and  wherever  an  injury  is  inflicted  on  the  public  rights  pro- 
tected by  law,  a  remedy,  civil  or  criminal,  is  given. 

Congress  has  the  exclusive  power,  under  the  constitution, 
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to  regulate  oonuaerce  between  two  or  more  Statee,  and  it  is 
contended  that^  in  yirtve  of  tbis  power,  the  complainants 
baye  a  ri^t  to  mafatain  this  suit,  on  the  gronnd  that  the 
bridge  proposed  to  be  oonstructed  will  be  an  obstmetion  to 
oommeroe,  and  this  presents  a  new  question. 

13ie  commercial  power  of  the  constitution  is  that  which  the 
federal  goyemment  exercises  in  its  sovereign  and  legislatiye 
capadty.  It  has  regulated  commerce  on  the  Mississipjd 
riyer  and  the  other  navigable  rivers  of  the  United  States,  so 
fw  as  navigation  by  steamboats  is  concerned ;  and  ports  of 
delivery  have  been  established.  This  regulation  has  ex- 
tended on  tiie  Mississippi  a  great  distance  above  Rock 
Island* 

But  this  commercial  power  can  only  be  exercised  and  car- 
ried  out  by  legislation ;  and  when  this  shall  be  done,  any  vio- 
lation of  the  laws  will  subject  the  offenders  to  the  penalties 
provided.  The  instrumentedity  of  the  judiciary  can  be  invoked 
only  by  the  govenmient  to  give  effect  to  its  laws,  civil  or 
eriminaly  but  the  judicial  power  cannot  precede  that  of  legis- 
lation. The  rule  of  action  on  all  questions  of  policy,  within 
the  federal  powers,  must  be  prescribed  by  Congress. 

There  is  no  federal  common  law  which  pervades  tiie  Union, 
and  constitutes  a  rule  of  judicial  action.  But  in  all  the 
States  the  common  law  is  in  force,  in  a  greater  or  less  degree. 
Its  existence  and  extent  are  shown  by  the  Statutes  of  the 
States  respectively,  and  the  usages  of  tiie  Courts.  But  there 
IB  no  common  law  in  regard  to  regulations  of  navigation. 
These  must  be  adapted  to  the  peculiar  circumstances  of  a 
country,  and  the  fadlities  which  exist  for  traffic.  In  this  re- 
spect, the  legislation  of  Congress  is  the  only  remedy  known 
to  the  constitution. 

If  it  be  admitted  that  the  bridge  would  be  an  obstruction 
to  the  commerce  of  the  Mississippi  river,  is  there  any  power 
in  the  judiciary  to  remedy  the  evil?  The  commercial  power 
is  in  Congress,  but  until  it  shall  prescribe  the  rule,  the  power 
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10  dormant.  Congress  has  power  to  pnnish  the  connterfeitang 
of  the  current  coin  of  the  Union,  the  Tioktion  of  the  miil, 
and  many  other  acts,  but,  until  the  law  shall  fix  the  punish- 
ment, the  Courts  of  the  United  States  cannot  pnnish* 

Neither  can  a  proceeding  by  indictment  or  information  be 
instituted  in  the  judicial  courts  of  the  Union,  without  stator 
tory  authority.  The  law  of  redress  must  be  enacted  brfore 
redress  can  be  given.  In  this  respect,  as  a  suitor,  the  goTera- 
ment  occupies  the  same  position  as  an  individual  or  a  corpo- 
ration, 

K  there  be  an  obstruction  in  or  over  a  navigable  water 
which  injures  private  right,  redress  may  be  found  by  an 
action.  On  this  ground  the  Supreme  Court  sustained  ike 
complaint  of  the  State  of  Pennsylvania  against  the  ob6tructia& 
of  the  Wheeling  bridge,  because  it  was  an  injury  to  the  line 
of  transportation  over  its  roads  and  canals,  which  it  had  con- 
structed, and  from  which  a  revenue  was  derived.  The  State 
sued  as  an  individual  might  have  sued,  on  the  ground  of  an 
injury,  which,  at  common  law,  was  irreparable.  For  such  an 
iigury  the  general  government  may  obtain  an  injunction. 

But  no  such  special  injury  to  the  property  of  the  govern- 
ment is  alleged  in  this  case,  except  as  to  the  reserved  land  on 
Rock  Island,  which  allegations  will  be  hereafter  examined. 
The  power  to  regulate  commerce  is  not  property,  nor  is  it  in 
this  view  a  subject  of  judicial  action  where  it  has  not  been 
exerted. 

Under  the  commercial  power.  Congress  may  declare  what 
shall  constitute  an  obstruction  or  nuisance,  by  a  general 
regulation,  and  provide  for  its  abatement  by  indictment  or 
information  through  the  Attorney-General;  but  neither 
under  this  power,  nor  under  the  power  to  establish  post 
roads,  can  Congress  construct  a  bridge  over  a  navigable  water. 
This  belongs  to  the  local  or  State  authority,  within  which  the 
work  is  to  be  done.    But  this  authority  must  be  so  exercised 
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as  not,  materiallyy  to  conflict  with  the  paramount  power  to 
regulate  commerce. 

If  CongresB  can  constmct  a  bridge  oyer  a  navigable  water, 
imder  the  power  to  regnlate  commerce  or  to  establish  post 
roads,  on  the  same  principle  it  may  make  tnmpike  or  rail- 
roads thronghont  the  entire  country.  The  latter  power  has 
generally  been  considered  as  exhausted  in  the  designation  of 
roads  on  which  the  mails  are  to  be  transported;  and  the 
former  by  the  regulation  of  commerce  upon  the  high  seas  and 
upon  our  rivers  and  lakes.  If  these  limitations  are  to  be  de- 
parted from,  there  can  be  no  others,  except  the  discretion  of 
Congress.  It  is  admitted,  that  in  the  regulation  of  commerce 
as  a  question  of  policy,  the  only  limitation  imposed  by  the 
constitution  is,  that  no  prefence  can  be  given  to  a  port  in  one 
State  over  those  of  another. 

Was  Bock  Island  a  military  reserve  at  the  time  the  alleged 
trespass  was  committed?  That  it  was  reserved  for  military 
purposes  in  1825  is  clear.  The  Secretary  of  War,  acting 
under  the  President,  and  by  his  authority,  reserved  it,  and  it 
was  so  entered  on  the  books  of  the  land  offices  at  Edwards- 
viUe  and  Galena.  And  it  was  occupied  as  such  until  the  year 
1886,  when  it  was  abandonded  as  a  military  post ;  the  troops 
were  withdrawn,  and  sometime  afterward  the  buildings  were 
sold. 

The  abandonment  of  Rock  Island  as  a  military  post,  and 
for  all  public  purposes,  was  as  complete  as  its  reservation 
had  been,  by  all  the  public  authorities  by  whom  it  was 
selected  or  used. 

The  suspension  of  the  sale  under  the  act  of  1819  was 
ordered  by  Mr.  Poinsett,  Secretary  of  War,  not  because  it 
was  wanted  for  public  purposes,  but  on  the  ground  that  the  act 
did  not  authorize  its  sale.  On  the  8th  of  November,  1888, 
he  wrote  to  the  general  land  office  that  'Hhe  reservation 
wonld  not  be  sold  under  the  above  act,  and  that  it  was  left  to 
the  general  land  office  to  take  such  measures  for  the  sale  of 
the  reservation  as  it  may  deem  proper  under  exisiting  laws." 
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Iji  this  Tiew  Ifr.  Poinsett  ww  correct.  The  act  referred  to 
provided  ^^  That  the  Secretary  be,  aad  he  ia  heapehj  aatiio- 
med^  under  the  directioii  of  tiie  Preaident  of  the  United 
Statea,  to  cause  to  be  sold  sndi  militarj  mtes^  belonging  to 
then  Uited  States,  as  may  have  been  found  or  become  nseless 
for  military  purposes.*'  '^And  the  Secretary  of  War,*"  the 
act  provides,  ^^  is  hereby  anthoriied,  <m  the  payment  of  the 
compensation  agreed  for,  into  the  treasury  of  the  United 
States/'  to  execute  a  deed,  fcc 

This  law,  from  its  langoage,  was  no4  intended  to  be  a  gen- 
eral regulation ;  but  anthoriaed  the  sale  of  military  reserves, 
which,  at  that  time,  had  become  useless.  It  changed  the 
settled  mode  of  selling  public  lands,  as  it  authorised  the 
Secretary  to  sell  for  a  price  agreed  on,  which  precludes, 
or  at  least  renders  unnecessary  a  sale  by  public  auction,  as 
the  general  law  for  the  sale  oi  the  public  lands  required. 
This  consideration,  as  well  as  the  purport  of  the  sectioii, 
showed  that  it  was  not  a  general  regulation,  but  was  in- 
tended to  operate  upon  military  reservations  which  then  ex- 
isted and  which  were  unnecessary. 

The  Attorney-General  contends  that  <'  the  frequent  inter- 
position of  Congress,  especially  aulJimiing  the  sale  of  mifi- 
tary  reservations,  negatives  the  idea  that  they  could  be  sold 
widiout  Statute  authority." 

When  land  has  been  purchased  by  the  United  States  for 
military  or  other  purposes,  it  is  admitted  the  land  cannot  be 
sold  without  the  special  authority  of  Congress.  In  such 
cases  the  purchase  is  made  for  a  specific  object,  and  being 
purchased  with  the  consent  of  the  State,  under  the  Federal 
Constitution,  there  is  a  cessi<m  of  jurisdiction  as  well  as  of 
property.  Kow,  to  transfer  property  so  acquired  and  re- 
fijiquish  the  jurisdiction,  the  anthori^  of  Congi-ess  is  indis- 
pensable. And  this  riiows  the  reason  why  the  act  of  the 
28th  of  April,  1825^  was  passed.  It  provides  in  the  first 
section,  <<that  in  all  cases  where  lands  have  been,  (^  shall 
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liereafter  be  eonyeyed  to  or  for  the  United  States,  for  forts, 
aneiulSy  doek  yarde,  light  honseSy  or  any  like  purpose,  eto., 
which  shall  not  be  nsed  as  necessary  for. the  purpose,  for 
-which  they  were  purchased  or  other  anthorized  purposes,  it 
shall  be  lawful  for  the  Presidrat  of  the  United  States,  to 
cause  the  same  to  be  sold  for  the  best  price  to  be  obtained, 
and  to  conyey  the  same  by  grant  or  otherwise." 

Now,  from  this  Act  it  does  not  follow,  that  where  the  go- 
Temment  reserres  its  own  land  from  sale,'  for  any  public  pur- 
pose, that  a  special  Act  of  Congress  after  its  abandonment 
10  necessary  for  the  sale  of  it«  The  President,  under  a  gene- 
ral power  giyen  him  by  the  Act  of  1809,  selected  a  part  ef 
the  land  on  Bock  Island  for  a  military  site,  on  which  Fort 
Armstrong  was  built.  And  when  he  finds  the  place  no  longer 
useful  as  a  military  post,  or  for  say  other  public  purpose, 
he  has  a  right  to  abandon  it,  and  notify  the  land  offices 
where  die  reservation  was  entered.  The  entry  on  the  books 
of  the  land  offices  within  which  the  reserved  site  is  situated, 
and  the  occupancy  of  the  place  by  the  government,  are  the 
only  evidence  of  the  reservation.  And  when  this  evidence 
is  withdrawn,  and  the  site  is  abandoned,  the  reserve  falls 
back  into  the  mass  of  the  public  lands  subject  to  be  sold 
under  the  general  law.  But  before  such  land  can  be  sold  at 
private  sale  under  the  general  system,  it  must,  by  proclama- 
tion, be  ofiered  at  public  auction.  The  prodamation  should 
give  notice  of  the  sale  of  the  reserved  tract  as  other  lands. 
In  this  mode,  I  think,  the  sale  would  be  a  valid  one. 

The  right  claimed  in  the  case  of  WHeox  v.  Jaekionj  13 
Psdent,  609,  was  a  pre^-emption  under  the  Act  of  1884,  which 
declared  that  no  entry  or  sale  of  any  land  shall  be  made 
under  the  provisions  of  the  act,  which  shall  have  been  re- 
served for  the  use  of  the  United  States,  or  which  is  reserved 
for  sale  by  Act  of  Congress  or  order  of  the  President,  or 
which  may  be  appropriated  for  any  purpose  whatever." 
Before  the  entry  was  made  as   a  jffe-emptive  right  by 
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Beaubiiiy  a  light  house  upon  the  reserve  was  built  b j  die  go- 
Temment,  and  the  poesession  of  it  for  public  purposes  had 
neyer  been  abandoned. 

Under  the  circumstances  stated,  Rock  Island  cannot  be 
considered  as  a  military  reserve.  The  possession  of  it  ma 
abandoned,  and  the  right  of  government  released  throu^ 
the  same  authority,  by  which  it  was  appropriated.  And  no 
act  has  been  done  by  the  government,  by  which  a  new  appro- 
priation of  the  ground  for  military  or  any  other  public  pur- 
pose is  shown  or  can  be  presumed.  The  buildings  had 
been  sold  by  the  government.  The  sale  of  the  reserve  was 
suspended,  it  is  presumed,  because  there  was  no  power  to  sell 
by  the  war  department  under  the  Act  of  1819.  That  the 
suspension  of  the  sale  was  in  no  respect  influenced  by  a 
desire  to  retain  Rock  Island  for  any  public  purpose,  appean 
by  the  subsequent  action  of  the  war  department. 

The  next  inquiry  is,  whether  the  land  in  question  is  within 
the  provision  of  the  Act  of  Congress  of  August  the  4th, 
1862,  which  grants  the  right  of  way  through  the  public  lands 
to  all  roads,  etc. 

The  first  section  of  that  Act  grants  to  ''all  railroads 
and  Mc  Adamized  turnpike  companies,  that  may  be  chartered 
within  ten  years,  over  and  through  any  of  the  public  lands 
of  the  United  States,  may  be  authorized  by  an  Act  of  the 
Legislature  of  the  respective  states  in  which  public  lands 
may  be  situated,"  etc.  To  the  8d  section  of  that  Act  there 
are  several  provisos,  the  last  of  which  is :  '^  That  none  of 
the  foregoing  provisions  of  this  Act  shall  apply  to  or  autho- 
rize any  rights  in  any  lands  of  the  United  States,  other  than 
such  as  are  held  for  private  entry  and  sale,  and  such  as  are 
unsurveyed  and  not  held  for  public  use  by  erections  or  im- 
provements thereon." 

This  act  required  the  proper  officers  of  such  road  to  trans- 
mit to  the  Commissioner  of  the  General  Land  Office,  *^  a  cor- 
rect plan  of  the  surrey  of  the  road,  together  with  the  survey 
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of  sites  for  depots,  which  were  granted  on  the  line  of  snoh 
selection,  which  shidl  become  (^^eratiye."  This  siurey  of  the 
road  and  of  sites  for  depots  on  it,  were  transmitted  to  the 
OommiseiMier  of  the  General  Luid  Office,  as  the  act  re* 
quired. 

In  a  report  of  the  Oommissionerof  the  General  Land  Office 
to  the  Secretary  of  the  Interim,  dated  19th  of  January, 
1854,  the  Gommissi<mer  says,  byway  of  note :  ^^ As  regards 
the  right  of  way  for  the  road,  (now  under  consideration,^ 
it  is  ahready  granted  by  the  general  act  entitled,  ^  An  Act 
to  grant  the  right  of  way  to  aU  railroads/  &c."  In  the  same 
rep<Hrt  the  Commissioner  states,  <<that  several  biHs  ham 
boMi  reported  to  Congress  of  late  years,  materially  chang- 
ing the  mode  of  disposing  of  such  reeerrations,  which  are 
now  on  q>eci«l  file/' 

The  o^nion  of  the  Commissioner,  as  to  tiie  right  of  way 
or  the  necessity  of  legislatiim,  hefore  reswrres  can  be  sold, 
whether  right  or  wrong,  can  haye  no  influence  in  the  decision 
of  this  case.  A  part  of  Ae  land  on  Rock  Island  has  been 
granted,  and  it  is  proposed  to  make,  in  addition,  one  or  more 
priyate  grants.  This  shows,  at  least,  that  the  reserve  does 
not,  in  the  opinion  of  Congress,  remain  to  the  extent  of  the 
island. 

Although  this  land  cannot  be  now  considered  a  military 
reserye,  yet  it  is  not  "held,'^  in  the  language  of  the  law, 
'^Ibr  private  entry  and  sale."  Under  the  general  law,  no 
puUic  land  can  be  so  considered,  which  has  not  been  offered 
at  public  auction,  under  the  proclamation  of  the  President. 
In  giving  a  c<»u9truction  to  this  act,  the  Court  is  not  at  liberty 
to  change  the  meaning  by  changing  the  copulative  con- 
junction  into  a  disjunctive.  If  effect  could  be  given  to  the 
argument,  in  this  respect,  it  would  pervert  the  meaning  of 
the  act.  But  this  reading,  if  it  were  admissible,  would  not 
change  the  effect  of  the  act.  Land  is  not  held  for  private 
entry,  which  has  not  been  offered  at  public  sale ;  nor  is.  land 
84a 
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held  for  sale  in  the  meuung  of  the  law,  which  has  not 
heen  so  offered.  It  is  tme  the  land  was  directed  to  he 
sold  under  the  aet  of  1819 ;  hnt  as  that  act  did  not  as- 
thorise  such  a  saloi  the  land  cannot  be  eonsidtfed  to  have 
been  held  for  private  sale. 

The  other  member  of  the  sentence  describing  lands  wxA- 
in  the  act  is:  ^  And  such  (lands)  as  are  unsnrveyed  and  not 
held  for  pablic  nse  hj  erection  and  improyements  thereon." 
«  Now  this  provision  apjdies  to  the  period  of  time,  when  the 
ri^t  is  claimed  hj  the  railroad.  The  gronnd  in  question  was 
appropriated  for  military  purposes,  but  when  the  entiy  on 
the  land  complained  of  was  made,  it  was  not  a  militaiy  re- 
servation ;  and  any  improTements  thereon  had  been,  not  only 
abandoned  and  sold,  bat  the  former  reservation  was  relin- 
quished and  annulled.  To  hold  then,  under  the  circomstanoeB, 
l^t  the  land  was  still  a  military  reservati<m  for  any  puUic 
use,  would  disregard  the  facts  in  the  case.  Whether  the  go* 
Temment  might  not  haye  again  reserved  the  land  for  aome 
pablic  purpose  is  a  question  not  involyed  in  the  deeisioD. 
It  would  be  in  it,  if  there  were  any  evidence  that  such  re- 
servation had  been  made.  To  presume  such  a  resen^tioQ 
would  be  against  the  evidence. 

The  improvements  under  the  above  Statute  haying  been 
abandoned  and  sold,  may  be  considered  as  not  having  been 
made,  and  so  as  to  the  reservation.  But  still  the  proyision 
is  not  tedbmically  within  the  Statute.  It  refers  to  lands  <^an- 
surveyed,''  and  the  lands  on  Rock  Island  haye  been  soi^ 
yeyed.  This  is  a  technical  objection,  and  to  such  objec- 
tions some  minds  on  the  bench  and  at  the  bar  are  strongly 
inclined.  My  taste  does  not  lie  in  this  line,  as  it  oftoi 
defeats  the  great  ends  of  justice,  and  preserves  nothing  of 
any  yalue. 

The  charter  granted  by  the  State  of  Dlinois,  to  the  de- 
fendants, authoriaes  them  to  locate  and  construct  their  roid, 
to  purchase  the  right  of  way,  to  condemn  the  land  when 
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neoessary,  and  hare  the  damages  assessed  as  provided  for  in 
the  charter.  And  in  regard  to  the  construction  of  a  raihroad 
across  the  Mississippi  river,  the  company  is  vested  nith 
power  to  build,  maintain,  and  use  a  railroad  bridge  over  the 
river,  or  that  portion  of  it  which  is  within  the  jurisdiction  of 
the  State  of  Illinois,  at  or  near  Rock  Island,  in  such  manner 
as  shall  not  materially  obstruct  or  interfere  with  the  free  na- 
vigation of  the  river ;  and  to  connect  by  said  road  or  oth^- 
wise,  such  bridge  with  any  railroad,  either  in  the  State  of 
Illinois  or  Iowa,  terminating  at  or  near  said  point ;  to  unite 
or  consolidate  its  franchises  and  property  with  any  or  all 
bridges  or  railroad  companies  in  either  of  said  States." 

That  the  State  of  Illinois  had  power  to  grant  the  charters 
for  the  road  and  bridge,  has  not  been  questioned.  A  doubt 
might  once  have  been  entertained,  whether  a  State  could, 
under  the  power  of  eminent  domain,  confer  the  power  of  i^ 
propriation  to  private  companies ;  but  this  power  has  been  so 
long  exercised  and  acquiesced  in,  that  it  is  now,  probably, 
too  late  to  question  it. 

Whether  a  State  has  power  by  an  act  of  incorporation  or 
otherwise,  to  authorise  a  rail  or  turnpike  road  through  the 
landis  of  the  United  States,  has  not,  it  is  believed,  been  raised 
or  judicially  decided.  The  first  impression  would  be,  proba- 
bly, that  a  State  cannot  exercise  such  a  power.  But  first 
impressions  are  rarely  to  be  followed  on  constitutional  ques- 
tions. They  should  be  deliberately  and  deeply  considered, 
in  relation  to  their  bearing  on  the  Federal  and  State  powers. 
That  the  Federal  Government  is  one  of  enumerated  powers 
18  not  controverted ;  nor  that  the  States  reserved  to  them- 
selves aU  powers  not  conferred  on  the  General  Government, 
absolutely  or  by  necessary  implication. 

In  the  admission  of  new  States  into  the  Union,  compaots 
were  entered  into  with  the  Federal  Government,  that  they 
would  not  tax  the  lands  of  the  United  States.    This  implies 
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thai  the  States  had  power  to  tax  sach  laad,  if  tmreBteained 
by  compact. 

The  CoQstitation  providcB,  *^ihat  CongreeB  flhall  h»Te 
power  to  dispose  of  and  make  all  needM  mles  and  regnla- 
tions  respecting  the  territory  or  other  |Hroper^  bdongiiig  to 
the  United  States."  Under  this  jHroTision  Congress  or- 
ganised Territorial  GoYemments.  Haying  power  to  sdl  the 
pnUio  lands,  beyond  the  limits  of  any  State,  a  territorial  go- 
vernment was  ibe  only  mode  by  which  the  porchaaen  and 
oconpants  of  those  lands  could  be  protected  in  their  rights  of 
persons  and  property.  Hence  the  implied  powor  to  estaUish 
sadi  a  goTomment. 

The  constitution  was  adopted  a  short  time  after  the  ordi- 
nance of  1787  was  passed;  and  as  that  ordinance  provided 
for  the  government  of  all  the  territoiy  owned  by  the  United 
States,  no  express  provision  for  a  territorial  government  was 
deemed  necessary.  In  that  ordiaaace  it  was  diedared  that 
the  States  to  be  formed  out  of  the  territory  ^<  should  never 
interfere  with  the  primary  disposal  of  the  soil  by  the  United 
States,  in  Congress,  nor  with  any  regnlation  Congress  may 
find  necessary  for  secoring  the  title  in  sach  soil  to  bona  /is 
purchasers." 

Within  the  limits  of  a  State,  Congress  can,  in  regard  to  the 
disposition  of  the  public  lands  and  their  protection,  make  all 
needful  ryles  and  regulations.  But  beyond  this  it  can  »cer- 
dse  no  other  acts  of  sovereignty  which  it  may  not  exerdsein 
common  over  the  lands  of  individuals.  A  mode  is  provided 
for  the  cession  of  jurisdiction  when  the  federal  government 
purchase  a  site  for  a  military  post,  a  custom-house,  and  other 
public  buildings ;  and  if  this  mode  be  not  pursued,  the  juzis- 
diction  of  the  State  over  the  ground  purchased  remains  the 
same  as  before  the  purchase.  This,  I  admit,  is  not  a  decided 
point,  but  I  think  die  conduoion  is  maintainable,  by  tiie  de- 
ductions of  constitutional  law. 

Under  acts  of  Congress,  trespasses  on  the  public  lands  are 
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liable  to  a  eivil  or  erimmal  proaeeutioxi.  And  yet  the  Statutes 
of  GongreBS  are  numerous,  giving  the  settlers  upon  those  lands 
without  authority,  (which  makes  diem  trespassers,)  pre-emp* 
tion  rights.  And  this  latter  policy  has  become  so  popular  as 
to  induce  settlers  to  take  possession  of  the  best  portion  of  the 
pobUc  lands,  before  they  are  surreyed  or  offBred  for  sale. 
Tbis  policy  of  punishing  acts  in  some,  which  are  rewarded  in 
others,  seems  to  be  inconsistent.  The  only  excuse  for  the 
ptroyision  is,  that  he  who  takes  the  timber  from  the  ground, 
renders  it  less  Taluable  and  enriches  himself;  while  the  other 
settles  on  the  land  with  the  view  of  purchasing  it.  But  he  is 
not  obliged  to  make  the  purchase,  and  wlule  in  possession  he 
may  take  from  it  the  most  valuable  timber. 

It  is  a  fair  implication,  that  if  the  State  were  not  restrained 
by  craipact,  it  could  tax  such  lands.  In  many  instances  the 
States  have  taxed  the  lands  on  which  our  custom  houses  and 
other  public  buildings  have  been  constructed,  af  d  such  taxes 
have  been  paid  by  the  federal  government.  This  applies  only 
to  the  lands  owned  by  the  government  as  a  proprietor,  the 
jnrisdietion  never  having  been  ceded  by  the  State. 

The  proprietorship  of  land  in  a  State  by  the  general  gov- 
ernment^ cannot,  it  would  seem,  enlarge  its  sovereignty  ot 
restrict  the  sovereignty  of  the  State.  This  sovereignty  ex- 
tends to  the  State  limits  ova*  the  territory  of  the  State,  sub- 
ject only  to  the  proprietary  ri^t  of  the  lands  owned  by  the 
federal  goremment,  and  the  right  to  dispose  of  such  lands 
and  protect  th«i,  under  such  regulations  as  it  may  deem 
proper. 

Hie  State  cnrganiaes  its  territory  into  counties  and  town- 
ships, and  regulates  its  process  throughout  its  limits.  And 
in  the  discharge  of  the  ordinary  functions  of  soTcreignty,  a 
State  has  a  right  to  provide  for  intercourse  between  the 
eitiaens,  commercial  and  otherwise,  in  every  part  of  the  State, 
by  the  establishment  of  easements,  whether  they  may  be  com- 
mon roads,  turnpike,  plank  or  railroads.    The  kind  of  ease- 
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inent  most  depend  upon  the  discretion  of  the  legislatore.  And 
ibis  power  extends  as  well  over  the  lands  owned  by  the  United 
States,  as  to  those  owned  by  individnals. 

This  power,  it  is  believed,  has  been  exercised  by  all  Ike 
States  in  which  the  public  lands  have  been  situated.  It  is  a 
power  which  belongs  to  the  State,  and  the  exercise  of  liiiA 
is  essential  to  the  prosperity  and  advancement  of  the  oomitiy. 
State  and  connty  roads  have  been  established  and  constraeted 
over  the  pnblic  lands  in  a  State  nnder  the  laws  of  the  State, 
withoat  any  donbt  of  its  power,  and  with  the  acqoiesence  ef 
the  federal  government.  In  this  respect  the  lands  of  the 
public  have  been  treated  and  appropriated  by  the  State  as  the 
lands  of  individuals.  These  easem^tts  have  so  manifestly 
conduced  to  the  public  interest,  that  no  objection,  from  any 
quarter,  has  hitherto  been  made.  And  it  is  believed  that  this 
power  belongs  to  the  States. 

It  is  difficult  to  perceive  on  what  principle  tiie  mere  ovn- 
ership  of  land  by  the  general  government  within  a  Stat^ 
should  prohibit  the  exercise  of  the  sovereign  power  of  die 
State  in  so  important  a  matter  as  the  easements  named.  Id 
no  point  of  view  are  these  improvements  prejudicial  to  the 
general  interest ;  on  the  contrary,  they  greatly  promote  it 
Ihey  encourage  population,  and  increase  the  value  of  land. 
In  no  respect  is  tiie  exercise  of  this  power  by  the  State  is- 
consistent  with  a  fair  construction  of  the  constitutional  pofrer 
of  Congress  over  the  public  lands.  It  does  not  interfere  vitb 
the  disposition  of  tiie  lands,  and  instead  of  lessening  enhances 
their  value. 

Where  lands  are  reserved  or  held  by  the  general  goven- 
ment  for  specified  and  national  purposes,  it  may  be  admitted 
that  a  State  cannot  construct  an  easement  which  shall,  in  any 
degree,  affect  such  purposes  injuriously.  No  one  can  qnestion 
the  right  of  the  federal  government  to  select  the  sites  for  its 
forts,  arsenals  and  other  public  buildings.  The  right  claimed 
for  the  State  has  no  reference  to  lands  specially  appropriated, 
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but  to  tho86  held  as  general  proprietor  by  the  goTemmenty 
whether  surveyed  or  not. 

The  right  of  eminent  domain  appertuna  to  a  State  Boyer- 
ei^ty,  and  it  is  exercised  free  from  the  restraints  of  the  fed- 
eral constitution*  The  property  of  indiyiduals  is  snbjeot  to 
tliis  right,  and  no  reason  is  perc^ved  why  the  aggregate  pro^ 
perty,  in  a  State,  of  the  indiyiduals  of  the  Union,  should  not 
also  be  subject  to  it.  The  principle  is  the  same,  and  the 
beneficial  result  to  the  proprietors  is  the  same,  in  proportion 
to  their  interests.  These  easements  haye  their  source  in  State 
power,  anddo  not  belong  to  federal  action.  They  are  neoes<- 
8«ry  for  the  public  at  large,  and  essential  to  the  interests  of 
the  people  of  the  State. 

ISie  powers  of  a  State  to  construct  a  road,  necessarily  im- 
plies the  right,  not  only  to  iq)propriate  the  line  of  the  road, 
but  the  materials  necessary  for  its  construetion  and  use. 

Whether  we  look  to  principle,  or  the  structure  of  the  Fed- 
eral and  State  goyernments,  or  the  uniform  practice  of  the 
new  States,  there  would  seem  to  be  no  doubt  that  a  State 
has  the  power  to  construct  a  public  road  through  the  public 
lands. 

A  grant  to  this  effect  is  sometimes  made  by  Congress,  as  in 
tke  act  of  1852 ;  but  this  does  not  show  the  necessity  of  such 
a  grant.  Generally,  Congress  aj^ropriates  to  the  road  a 
large  amount  of  lands.  The  positions  are  belieyed  to  be  irre- 
fragable— first,  that  the  right  of  eminent  domain  is  in  the 
State ;  and  secondly,  that  the  exercise  of  this  right  by  a  State 
is  no  where  inhibited,  expressly  or  impliedly,  in  the  federal 
constitution,  or  in  the  powers  oyer  the  pubUc  lands  by  that 
instrument,  in  Congress. 

If  this  yiew  be  correct,  the  question  is  narrowed  to  the 
simple  inquiry,  whether  the  construction  of  the  road,  through 
Rock  Island,  connected  at  both  ends  by  bridges  oyer  both 
channels  of  the  riyer,  which  include  the  island,  will  do  an  ir- 
reparable injury  to  the  public  land  on  the  island.     Seyeral 
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lrilMU60  hate  been  ezamiiied  on  Ak  yoSaai^  and,  as  asod, 
there  are  among  them  differences  of  opiiKion«  Battiie  iragkt 
<tf  the  erktenee  does  not  show  an  irrepaarable  injury.  On  the 
eontrary,  it  appears  that  the  irorks  eempbined  of  w31  add 
greatly  to  the  raiue  of  the  island*  From  die  nature  of  the 
improvemeiity  tiiis  is  so  palapaiUe  as  to  reqaireno  iUnstratioiL 
By  the  flow  of  the  river,  on  either  side  of  the  island^  its  hh 
habitants  are  oat  off  from  aU  intercourse  with  the  shores,  ex- 
eept  by  a  ferry.  But  the  bridges  proposed,  and  the  railwi^, 
will  connect  the  ishad  with  both  shores,  and  bring  over  its 
line  of  travel  for  passengers,  and  far  the  transportation  of 
aerdiaiMliae,  whidi  mnst  add  several  hundred  per  cent,  to  the 
value  of  the  island  and  its  products. 

The  testimony  in  regard  to  the  dbstmctieBS  to  oouaerce 
Ij  the  proposed  bridge,  is  contradictory.  Maay  wiliiesseB 
have  been  examined  on  both  sides,  and  while  those  called  by 
llie  plaintifls  say  tiie  bridge  will,  in  a  great  degree,  destroy 
the  commerce  of  the  river,  those  called  by  the  defentekts 
tUnk  it  will  be  no  material  obBtmction.  This  diicrepaney 
manifestly  arises  from  a  mistake  in  the  locality  of  the  bridge. 
The  defendant's  witnesses  live  in  the  neighborhood  of  the 
stmctnre,  and  speak  of  it  as  located,  whilst  die  witnessss  of 
the  plaintiffii  fix  the  bridge  vbolA  hij^ier  up  iisd  river^  sad 
where,  from  the  nqpid  current  occasioned  by  the*^  falls  and  the 
ledges  of  rock  which  oonfine  the  water  to  a  widlh  of  six^ 
feet,  at  the  foot  of  the  rapids,  there  is  a  short  tnm  to  tto 
1^  in  the  channel,  very  near  the  sapposed  bridge,  wUdi 
woiild  render  the  passage  throagh  the  draw,  if  not  unpracti- 
cable,  extremely  dangorons.  But  the  experienced  engineer, 
Mr.  l^yton,  who  superintends  the  building  of  the  bridge, 
has  taken  the  soundings  of  the  river,  and  surveyed  and  mea* 
Sured  the  distance  on  it  from  the  side  of  the  brid^  to  the  fiilb, 
and  above  them.  This  work  is  laid  down  on  a  map  whidb  he 
refers  to. 

He  says,  ^^  from  the  bridge  up  and  on  the  sides  of  the  river 
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Hiere  are  two  ebaim  of  roek  wliiclk  at  the  bridge  are  ifideet 
apart,  and  gradually  conyergiBg  ae  joo  aseend,  imtil  at  the 
distaaoe  of  about  two-tbirds  of  a  mile  abore  the  bridge,  the 
cbaimel  becomes  qxdte  narrow,  not  exceeding  in  width  sixty 
6et ;  that  thie  narrow  opening  is  in  nearly  a  right  line  with 
tlie  dbannel^  as  it  nms  through  said  point  to  the  proposed 
draw  in  the  bridge.''  And  it  appears  from  the  soondings 
tliat  the  bridge  is  thrown  over  the  deepest  water  in  thai  part 
of  the  river.  The  engineer  says  ^^the  plan  upon  which  the 
bridge  is  being  oonstmcted  is  a  wooden  superstructure,  buik 
«pon  Howe's  patent^  supported  by  two  stone  abutments  and 
six  piers,  laid  in  water  cement.  The  span  between  the  piers 
18  two  hunted  and  fifty  feet  in  the  dear,  except  the  draw. 
The  draw  is  to  be  a  turn-table  draw,  two  hundred  and  eighty- 
feur  feet  in  length,  supported  in  the  center  by  a  circular  stone 
pier  of  solid  masonry,  leaving  an  opening  «x  eadi  aide  of  such 
tam*table  pier,  one  hundred  and  twenty  feet  in  the  dear. 
That  such  draw  is  over  the  main  ofaannel  and  deepest  water 
of  the  river  on  the  line  where  the  Isridge  crosses ;"  and  that 
it  is  the  line  of  navigation  uniformly  taken  by  the  boats  run- 
ning up  and  down. 

Except  the  earth  used  for  the  embankment  across  the  la- 
land  for  the  road,  but  few  of  the  materiala  for  the  work  have 
been  taken  from  the  Island.  The  rock  on  the  Idand  was  unfit 
for  masonry,  and  some  of  it  has  been  used  to  fill  up  the  un- 
exposed part  of  the  abutments  of  the  bridge  and  a  small 
amount  of  rif-raf  work.  The  embankment  is  shown  to  be 
half  a  mile  from  the  principal  building  at  Fort  Armstrong. 
Convenient  passage  ways  have  been  made  under  the  railroad, 
80  that  there  is  no  obstruction  to  ike  passage  from  one  end  of 
the  Island  to  the  other.  It  seems  that  about  one  hundred 
and  fifty  thousand  dollars  have  been  expended  by  the  company 
on  the  road  over  the  Island,  and  on  the  bridges.  Thirteen 
acres  and  a  half  of  tiie  land  on  the  Island  appears  to  be  oc- 
cupied by  the  road.    Several  of  the  witnesses  estimate  the 
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▼aliie  of  the  land  without  the  bridge  and  the  road,  at  one 
hundred  and  fifty  dollars  per  acre ;  the  road  being  made,  and 
the  bridges,  they  suppose  it  will  be  worth  one  thousand  dol- 
lars per  acre. 

One  of  the  witnesses  for  the  defendant  states,  that  he  has 
long  acted  as  a  pilot  for  steamboats  and  rafts  over  the  rapids, 
and  is  well  acquainted  with  the  rirer ;  that  for  more  than  half 
a  mile  above  the  bridge,  the  channel  from  the  draw  up  is 
straight,  running  to  the  opening  in  the  rocks,  known  as 
*^  Shoemaker's  Chain,"  and  that  the  velocity  of  the  current 
from  the  chain  to  the  bridge,  is  litde  more  than  two  and  a 
half  miles  per  hour. 

The  piers,  except  where  the  draws  are  placed,  are  two  hun- 
dred and  fifty  feet  apart,  which  afiords  ample  space  for  rafts, 
the  bridge  being  elevated  above  low  water  some  thirty-three 
feet,  and  twenty  feet  above  high  water. 

The  &lls,  it  would  seem,  must,  from  the  rapidity,  sinuosity, 
and  narrowness  of  the  channel,  present  the  principal  obstruc- 
tions to  the  navigation  of  this  part  of  the  river.  Bafts  or 
barges  attached  to  steamboats  are  loosened,  before  descending 
the  falls,  and  they  are  floated  down  under  the  direction  of  a 
pilot.  This,  it  is  said,  is  never  done  in  the  night,  unless  the 
river  is  high.  Whatever  improvements  may  be  made  in  widen- 
ing this  channel,  it  is  hardly  probable  that  it  will  be  extended 
to  double  its  present  width,  which  would  make  it  equal  onlj 
to  either  of  the  draws  below.  And  if  this  were  done,  the 
passage  of  the  draws  over  a  deep,  straight  and  sluggish  cor- 
rent,  would  be  much  safer  than  the  rapids.  Indeed,  from  the 
concurrent  views  of  the  witnesses  who  speak  of  the  bridge 
where  it  is  being  constructed,  there  will  be  but  little  or  no 
delay  or  hazard  in  passing  the  draws.  If  any  injury  should 
result  to  boats  from  any  want  of  attention  by  the  bridge 
company,  or  the  structure  of  the  draw,  they  being  managed 
with  reasonable  care,  an  action  at  law  may  be  resorted  to,  as 
in  other  cases  of  wrong. 
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Having  considered  this  great  case,  in  regard  to  the  legal 
principles  involyed  under  the  Federal  and  State  Governments, 
the  magnitude  of  the  enterprise,  the  interest  of  the  public  in 
the  road  and  in  the  c<»nmerce  of  the  Mississippi  river,  I  am 
brought  to  the  conclusion  that  the  complainants  are  not  enti- 
tled to  the  relief  asked ;  and,  therefore,  the  motion  for  an  in- 
junction is  overruled. 


Cykus  H.  McOobmice  t^.  John  H.  Mankt  asj>  othbbs. 

1.  The  plftintiiTs  first  patent  for  ft  reaping  mftcliine  being  dated  In  1884 
baa  expired,  and  whatever  inveniien  it  oontained  now  belongs  to  the  pnblio. 

2.  Improvements  were  made  by  MoGoimioki  for  which,  in  1846,  he  ob- 
tained  a  patent,  and  in  1847  a  patent  for  a  ftxrthev  improvement,  which 
last  pfttent  was  snrrendered  and  reissued  in  1868. 

8.  A  machine  may  consist  of  distinct  parts,  and  some  or  all  these  parts 
maj  be  claimed  as  combinations.  In  such  an  inrention,  no  part  of  it  is 
infringed,  unless  the  entire  combination  or  the  part  claimed  shall  haTS 
been  pirated. 

4.  In  his  patent  of  1846,  for  improvements  in  the  reaping  machine,  the 
plaintiff  claimed  the  combination  of  the  bow  I^  and  diyiding  iron  M,  for 
separating  the  wheat  to  be  cat  from  that  which  is  left  standing,  and  to  press 
the  grain  on  the  cutting  sickles  and  the  reel.  The  defendant's  wooden 
divider  does  not  infringe  that  claim  of  complainant's  patent  which  em- 
bvaeea  the  combination  of  the  bow  and  the  dividing  iron,  as  he  does  not 
nse  the  iron  divider  which  the  plaintiff  combined  with  the  wooden. 

6.  Where  the  plaintiff's  patent  calls  for  a  reel  post,  set  nine  inches  be- 
hind the  cutters,  which  is  extended  forward,  and  connected  with  the 
tongue  of  the  machine  to  which  the  horses  are  geared,  it  is  not  infringed  by 
a  reel  bearer  extending  from  the  hind  part  of  the  machine  and  sustained 
by  one  or  more  braces.  The  only  thing  common  to  both  devices  is  sup- 
porting the  end  of  the  reel  nearest  to  the  standing  grain.  In  their  combi- 
nations and  connections,  and  in  everything  else  the  devices  are  different. 

6.  Where  reaping  machines,  prior  to  the  plaintiifs  invention,  had  a  grain 
divider  or  reel  post  similar  to  the  plaintiff's,  the  defendants  may  use  the 
Bame  without  infringing  the  plaintiff's'patent 

7.  The  invention  embraced  in  plaintiff's  patents  of  1847  and  1868,  was  not 
ft  raker^s  seat^  but  it  was  the  improvement  of  his  machine,  by  which  it  was 


Md NOBTHBIUf  ILLmOIS. 

UoGonniok  ••  Maan^. 


teUuioed,  ftnd  the  sliorteBhLg  of  the  Nel  m  tlAt  zoom  wm  mftdo  for  the 
raker's  seat  on  the  extended  finger-har.  This  being  his  inTentlMi  and 
claim,  to  this  his  exclusiye  right  is  limited.  Had  he  claimed  generally  a 
seat  for  the  raker,  the  claim  wonld  ha^e  been  inralid,  hy  reason  of  the 
prior  knowledge  and  nse  of  rakers^  seats  in  reaping  machines.  lieCor- 
miek's  rakers'  seat  was  new  in  its  connection  with  his  machine;  but  Ui 
invention  did  not  extend  to  a  raker's  seat  differently  arranged. 

8.  A  mechanical  equiTalent  is  limited  to  the  principle  called  for  in  the 
patent,  including  colorable  alterations,  or  such  as  are  merely  changM  as 
to  form. 

9.  Manny's  reaping  machine  does  not  infHnge  either  of  McCormiek's 
patents.  The  diyider  and  reel  bearer  nsed  in  Kenny's  machine  being 
different  in  form  and  principle^  do  not  infringe  Mccormick's  patent 
of  1845. 

10.  The  stand  or  position  for  the  forker,  inyented  and  patented  by  John 
H.  Manny,  is  a  new  and  nseftil  inq^roTement,  and  diffemii  in  form  and 
piincipls  from  MoGormiok's  patents  of  1847  and  1868. 

This  wasabill  in  dukneefy  filed  in  tlM  GErcwt  Court  <tf  tin 
United  States  for  the  Morthem  District  of  DBitois,  by  Cyms 
H.  McCormick  against  John  H.  Manny  and  others,  chaiging 
them  with  infringement  of  hiB  patents  for  unprovementB  ia 
the  reaping  machine,  dated  January  Slst,  1846^  October  SU^ 
1848,  re-issned  May  24,  1858.  The  defendants  filed  their 
answer,  setting  up  yarioas  grounds  of  defence,  but  relying 
chiefly  on  the  deface  that  the  reining  madunes  manufao- 
tnred  and  sold  by  them  at  Bockford,  Illiiiois,  under  the  name 
of  Manny's  Reaper,  differ  in^form  and  principle  from  the  im- 
proYements  patented  by  McCormick,  and  that  the  raker's 
stand  or  position  was  an  improvement  inyented  and  patented 
by  John  H.  Manny.  Issue  beu^  joined,  a  large  yolane  of 
testimony  was  taken,  showing  the  state  of  the  art  of  making 
reaping  machines  before  and  after  the  date  of  McOonnick's 
patents.  The  cause  standing  for  hearing  on  the  bill,  answer, 
exhibits  and  testimony,  it  was  by  agreement  of  co«isel  heard 
at  Cincinnati,  in  September  1856,  before  the  Honorable  John 
McLean,  Circuit  Judge,  and  the  Honorable  Thomas  Dnun- 
mond,  District  Judge  of  the  United  States  for  the  Northern 
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I>]Stri6t  of  nimois,  aad  was  argued  for  the  complabant  by 
Reirerdy  Johnaon  and  E.  TS.  Dickerson,  Esq'rs.,  and  for  tiie 
defezidaiits  by  Edivin  M.  Stanton  and  George  Harding, 
Ssq'rB. 

On  behalf  of  the  compUunant  it  was  snbnutted  that  lettera 
patent  had  be»  granted  to  the  complainant  January  Slst, 
1846,  for  improvements  in  reaping  machines.    In  this  patent, 
fonong  oHier  things,  there  was  described  and  claimed  a  device 
for  dividing  and  sepairating  the  grain  to  be  cut,  from  that 
which  was  to  be  left  standing,  as  the  machine  passed  ajronnd 
the  grain  field.    And  also  a  device  to  support  the  end  of  die 
reel  on  the  side  nearest  to  the  standing  grain,  so  that  the  cat 
grain  conld  be  brought  freely  on  the  platform  of  the  machine. 
Another  patent  was  granted  to  the  complunant,  October  28d, 
1847,  and  re-issued  to  him,  on  an  amended  spedfication. 
May  24th,  1858.    This  patent  specified  and  claimed  an  im- 
provement for  supporting  the  raker's  body  on  the  machine, 
vrMIe  he  raked  off  the  cut  ^rain  and  deposited  it  in  gavels  on 
the  ground  at  the  side  of  the  machine.    It  was  contended  that 
the  defendants  had  made  and  sold  for  the  harvest  of  1854, 
eleven  hundred  reaping  machines,  and  for  the  harvest  of 
1855,  three  thousand  reaping  machines,  in  all  of  which  there 
were  devices  for  dividing  and  separating  the  gndn,  for  bear- 
ing up  the  reel  and  devices  for  supporting  the  raker,  sub- 
stantially tiio  same  as  were  specified  and  claimed  by  the 
eomploinant.     A  decree  of  a  perpetual  injunction  and  an 
aocount  of  profits  were  asked  for. 

On  behalf  of  tihe  defendants  it  was  submitted,  that  prior  to 
the  date  of  complainant's  inventicms  and  patents,  various  de- 
vices for  dividing  and  separating  grain  had  been  described, 
patented,  ot  used,  and  on  this  point  especial  reference  was 
made  to  the  machines  of  Dubbs,  Cumnungs,  Bell,  Phillips, 
Duncan,  Bandall,  Schnebly,  Hussey,  Aoabler,  and  others. 
That  anterior  to  the  same  date,  reaping  machines,  containing 
devices  for  bearing  up  the  reel  out  of  the  way  of  the  cut 
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gram,  had  been  desoribed,  patented  or  nsed,  by  CSmnmings, 
Bell,  Ten  Ejck,  Phillipps,  Dnncan,  Schnebly  and  BandalL 

And  tbat  prior  to  McCormiek's  invention,  doTioes  for  sap- 
porting  the  raker's  body  had  been  nsed  in  the  machines  of 
Hossej,  Randall,  Schnebly,  Woodward,  Nicholson  and  Hite. 
Defendants'  counsel  contended  that  McCormiek's  patents  of 
1845, 1847,  and  1858,  on  their  fiice,  purport  to  be  for  special 
improvements  in  the  machine  patented  by  him  in  1884,  and 
not  for  the  discovery  of  any  new  principle,  method,  or  combi- 
nation for  reaping,  in  general.  His  exdosive  right  is,  there- 
fore, limited  to  the  specific  improvements  he  invented, 
described,  and  claimed  in  his  patent. 

The  patents  for  these  improvements  are  to  be  constmed  in 
reference  to  the  general  state  of  the  art,  to  McCormiek's 
prior  inventions,  and  to  the  particolar  description  of  hia  im- 
provements, and  the  specification  of  his  claim. 

And  so  that,  while  securing  him  the  exclusive  right  con- 
templated by  law,  at  the  same  time  to  guard  against  his  with- 
drawing from  the  public  anything  before  discovered,  known, 
or  used  by  others,  or  that  was  contained  in  his  original 
patent.  For  a  patentee  has  no  right  to  extend  the  term  of 
his  monopoly  orefr  anything  embraced  in  his  original  inven- 
tion, under  color  of  some  improvement  on  it. 

The  claims  for  the  seat,  the  reel  post,  and  the  divider,  are 
efibrts  to  acquire  a  monopoly  of  the  reaping  machine,  bj 
enlarging,  modifying  and  changing  the  description  and  speci- 
fication of  particular  improvements,  and  expanding  them  so 
as  to  cover  principles,  methods  and  results,  in  violation  of  the 
principles  and  avowed  policy  of  the  patent  laws.  And  th« 
result  aimed  at  by  the  complainant  would  withdraw  from  tha 
public  the  contribution  of  many  minds,  and  subject  an  instru* 
ment  of  great  public  ittility  to  a  private  monopoly,  without 
even  a  decent  color  of  right. 

The  merit  claimed  for  McGormick,  of  being  the  first  man 
who  brought  the  reaping  machine  into  sucoessful  use,  was 
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wholly  aside  firom  the  present  queBtion.  For,  even  if  that 
merit  justly  belonged  to  McGormick,  it  is  not  the  ground 
on  which  tiie  patent  law  confers  an  ezclusiye  right  to  the 
machine.  And,  besides,  it  could  only  extend  to  his  own  im- 
provements ;  whereas,  to  the  principal  parts  constituting  the 
machine,  he  has  not  the  shadow  of  any  claim,  as  inventor. 

The  opinion  of  the  Court  was  delivered  at  Washington,  on 
the  16ih  of  January,  by  Mr.  Justice  McLean,  as  follows: 

junoB   m'lbak's   opinion. 

This  is  a  bill  to  restrain  an  alleged  infringement  of  the 
plaintiff's  patent,  by  the  defendants,  and  for  an  account. 

By  consent  of  the  parties,  the  case  was  adjourned  from 
Chicago  to  Cincinnati,  at  which  place  it  was  argued  on  both 
sides  with  surpassing  ability  and  clearness  of  demonstration. 
,  The  art  involved  in  the  inquiry  was  traced  in  a  lucid  manner, 
.  and  shown  by  models  and  drawings,  from  its  origin  to  its 
.  present  state  of  perfection.  And  if,  in  the  examination  of 
^  the  cause,  the  entire  scope  of  the  argument  shall  not  be  em- 
braced, no  inference  should  be  drawn  that  the  Court  was  not 
deeply  impressed  with  the  artistical  researches  and  ingenuity 
of  the  counsel. 

It  is  proper  that  I  should  say  here,  that  after  the  close  of  the 
argument  at  Cincinnati,  no  time  was  afforded  for  consultation 
with  my  brother  judge.    At  my  request  he  has  lately  trans- 


^^  mitted  to  me  his  opinion  on  the  points  ruled,  without  any 

\^  interchange  of  views  between  us,  and  there  is  an  entire  con- 

'"jj.  corrence  on  every  point. 

^  Cyrus  H.  McCormick,  a  citizen  of  Virginia,  represented  to 

>  the  Patent  Office,  that  he  had  ^^  invented  a  new  and  useful 

^  improvement  in  the  machine  for  reaping  all  kinds  of  small 
gnun,"  which  improvement  was  not  known  or  used  before  his 

«^.  application,  on  which  he  obtained  a  patent,  dated  21st  of 

ue'  ^^''^^  ^^^'    ^  ^^^  patent  has  expired,  and  whatever  of 
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iQvention  it  contained  now  belongs  to  the  pnUic,  no  fmilier 
notice  of  it  in  this  place  iB  neceasary.  Hie  same  indiTidnal, 
in  repreeenting  to  tiie  Patent  Office,  that  he  had  indented 
certain  new  and  ueftd  improvements  on  tlie  above  madimSi 
obtained  a.  patent  for  those  improvements,  dated  the  Slat  of 
January,  1845. 

After  desmbing  certain  improvements  in  Ae  catting  appa- 
ratos,  the  divider,  and  the  red  poet,  he  makes  the  foUowiag 
claim : 

1.  The  carved  (or  angled  downward,  for  the  purpose  de- 
scribed,) bearer  for  supporting  the  blade  in  the  manner 
described. 

2.  The  reversed  angle  of  the  teelii  of  the  blade,  in  the 
manner  described. 

8.  The  arrangement  and  construction  of  the  fingers  (or 
teeth  for  supporting  the  grain)  so  as  to  form  the  angular 
spaces  in  front  of  the  blade,  for  the  purpose  designed. 

4.  I  claim  the  combination  of  the  bow  L  and  dividing  iron 
M,  for  separating  the  wheat  in  the  way  described. 

5.  Setting  the  lower  end  of  the  reel  post  (B)  behind  the 
blade,  curving  it  at  R*,  and  leaning  it  forward  at  the  t<qp, 
thereby  favoring  the  cutting,  and  enabling  him  to  brace  it  at 
the  top  by  the  front  brace  (S,)  as  described,  which  he  daims 
in  combination  with  the  post.  And  afterwards,  McCormiek 
applied  for  another  patent,  for  improvements  made  on  his. 
reaping  machine  patented  in  1845,  and  it  was  issued  to  him 
the  23d  of  October,  1847. 

This  patent  was  inoperative,  as  the  patentee  afterwards 
alleged,  by  reason  of  a  defective  specification;  and  he  sur- 
rendered it,  and  obtained  a  corrected  patent  the  24th  of  May, 
1858.  In  his  specifications  of  this  patent,  he  says,  ^  the  reap- 
ing machines  heretofore  made  may  be  divided  into  two  classes. 
The  first  class  having  a  seat  for  a  raker,  who,  with  a  hand 
rake  equal  in  length  to  the  width  of  the  swafh  cut,  performs 
the  double  office  of  gathering  the  grain  to  the  cutting  appa- 
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ratas  and  on  to  the  platfonn,  and  then  of  discharging  it  from 
the  platform  on  the  gronnd  behind  the  machine/' 

The  defects  of  the  first  class  were  remedied,  he  sajs,  by 
the  second  class,  in  which  a  reel  was  employed  to  gather  the 
grain  to  the  cutting  apparatus,  and  deposit  it  on  a  platform, 
from  whence  it  is  raked  off  by  an  attendant,  who  deposits 
the  grain  on  the  ground  by  the  side  of  the  machine,  where  it 
can  lay  as  long  as  desired ;  the  whole  width  of  the  swath 
being  left  unencumbered  for  the  passage  of  the  horses  on  the 
return  of  the  machine  to  cut  another  swath. 

And  he  states  that  the  length  of  the  reel  leares  no  seat  for 
the  raker,  who  has  to  walk  on  the  ground  at  the  side  of  the 
machine  and  rake  the  grain  from  the  platform,  and,  he  says, 
the  weight  of  the  machine  is  too  great,  back  of  the  driying 
wheel.  For  these  defects  he  has  provided  a  remedy  by  his 
improTements,  which  places  the  driying  wheel  back  of  the 
gearing  that  gives  motion  to  the  sickle,  which  is  placed  in  a 
line  behind  the  axis  of  the  driving  wheel  and  the  cog-gearing, 
which  moves  the  crank  forward  of  the  driving  wheel,  so  as  to 
balance  the  frame  of  the  machine  with  the  raker  on  it.  And 
also  in  combining  with  the  reel,  which  deposits  the  grain  on 
the  platform,  a  seat,  or  position  for  the  raker  to  sit  or  stand, 
so  that  he  may  rake  off  the  grain,  thrown  upon  the  platf&rm  by 
the  reel,  on  the  side  of  the  madune  farthest  from  the  stand- 
ing grain. 

And  in  conclusion  he  says,  ^*  what  I  claim  as  my  inven- 
tion, and  desire  to  secure  by  letters  patent,  as  improvements 
on  the  reaping  machines  secured  to  me  by  letters  patent  dated 
the  24th  of  June,  1884,  and  the  81st  of  January,  1845,  is 
placing  the  gearing  and  crank  forward  of  the  driving  wheel 
for  protection  from  dirt,  &c.,  and  thus  carrying  the  driving 
wheel  farther  back  than  heretofore,  and  sufficiently  so  to  bal- 
ance the  rear  part  of  ihe  frame,  with  the  raker  thereon ;  and 
this  position  of  the  parts  is  combined  with  the  sickle  back  of 
86a 
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the  axis  of  motion  of  the  diiying  wheel,  by  meaiiB  <tf  the  n- 
brating  lever,  sabstantially,  as  herein  deseribed." 

And  he  claims  ^'  the  oombinalion  of  the  reel  f(v  galheriog 
ihe  grain  to  the  catting  apparatoa,  and  depouting  it  en  the 
platform,  with  the  seat  or  position  for  the  raker,  arranged 
and  located  as  described,  or  the  equivalMit  thereof^  to  enabk 
the  raker  to  rake  the  gram  from  the  platfom,  and  hj  it  on 
the  ground,  at  the  side  of  the  machine." 

The  defendants  in  their  answers,  deny  ihe  validity  of  tlie 
plaintiff's  patent  for  want  of  novelty,  and  on  other  groimds; 
but  in  their  argament  they  disclaim  any  aaoh  purpofio;  and 
place  their  defence  on  a  denial  of  the  infringement  diargei 
The  infringement  of  the  plaintiff's  patent  is  alleged  to  oooait 
m  his  divided  reel-poat,  and  its  connections,  and  the  raker's 
seat. 

The  fourth  claun  in  die  plaintiff's  patait  of  1S45,  is  ''die 
combination  of  the  bow  L  and  dividing  iron  M,  for  s^Mntisg 
the  wheat  in  the  way  described."  He  describes  the  divider 
<'  as  the  extension  of  the  frame  on  the  left  aide  of  the  plM- 
form,  three  feet  before  the  blade,  for  the  purpose  of  separa- 
ting the  wheat  to  be  oat,  from  that  to  be  lef!b  standing,  and 
that  whether  tangled  or  not."  This  divider  gradsaQj  zto 
from  -the  forward  point,  with  an  outward  curve  or  bow,  so  as 
to  throw  off  the  grain  to  the  left,  and  thus  separate  it  from 
the  grain  to  be  cat.  And  this  is  combined  with  a  dividiDg 
iron  rod  or  bar,  made  fast  by  a  bolt  to  the  timber  extended, 
as  a  divider,  which  bolt  also  fiastens  the  bow. 

From  this  bolt  the  iron  rises  towards  the  reel  at  an  angle 
of  thirty  degrees,  until  it  approaches  near  to  it,  when  it  is 
carved  to  suit  the  circle  of  the  reel.  This  iron  is  adjostable 
to  suit  the  lowering  or  elevation  of  the  reel,  by  a  boltaodakt 
in  the  lower  end.  By  its  gradoal  rise,  this  iron  dilrider  ele- 
vates tiie  tangled  grain,  and  presses  it  against  the  cnttBi; 
sickles  of  the  machine. 

There  can  be  no  doubt  that  this  combination  of  the  bow  ao^ 
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iron  dirider,  as  dalmed,  is  new,  it  not  having  oonstitated  a 
part  of  any  roapiog  maohine  pri<Hr  to  the  complainanVs, 

In  the  specifications  of  the  defendant's  patent,  he  says, 
^the  divider  E.  projects  on  the  left  side  of  the  machine  in 
mdvaace  of  the  guard  fingers,  and  divides  the  grain  to  be  cnt 
from  that  which  is  to  be  left  standing,  &c.,  and  the  machine 
oonstmcted  under  his  patent  has  a  wooden  projection,  some- 
what in  the  form  of  a  wedge,  extended  beyond  the  cutting 
sickles  some  three  feet ;  and  which,  from  tibe  point  in  front, 
rises  as  it  approaches  the  cutting  apparatus,  with  a  small 
curve,  so  as  to  raise  the  leaning  grain  and  bring  it  within  the 
reel  on  the  inner  side  of  the  divider,  and  on  the  outer  side  by 
the  prqjectioa,  to  disentangle  the  heads  and  stalks,  so  as  to 
leave^ihem  with  the  standing  grain.'' 

This  is  not  dissimilar  in  principle  from  the  wooden  divider 
of  the  plaintiff's  machine;  the  curve  outward  may  be  less,  and 
lihe  elevation  from  the  point  which  enters  the  grain  may  also 
be  less  than  McGormidc's,  but  it  performs  the  same  office,  and 
in  principle  they  may  be  considered  the  same,  and  the  ques- 
tion necessarily  arises,  whether  in  this  respect,  this  divider  is 
not  an  infringement  of  the  plaintiff's  patent. 

A  satisfiMStory  answer  to  this  inquiry,  is  not  difficult. 

The  plaintiff  claims  that  his  wooden  divider  is  in  combina- 
tion with  the  iron  rod  on  the  inner  side,  which  rises  from 
its  fSMtening  at  an  angle  of  thirty  degrees.  The  adjustability 
cf  this  iron,  by  giving  it  a  lower  or  higher  elevation,  is  also 
important,  and  would  of  itself  be  a  sufficient  ground  for  a 
patent.  But  in  this  inquiry,  the  adjustability  of  the  iron  di- 
vider is  not  important,  as  it  may  be  considered  stationary. 

A  patent,  which  claims  mechanical  powers  or  things  in 
oomlunation,  is  not  infinnged  by  using  a  part  of  the  combi- 
nation. 

To  this  rale  there  is  no  exception.  I^  therefore,  the 
wooden  divider  of  the  defendant's  machine,  be  similar  to  that 
^f  the  plaintiff's,  there  is  no  infringement ;  as  the  combina- 
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tion  ia  not  violated  in  whole  bat  in  part.  But  Acre  is  ino- 
ther,  and  an  eqnallj  oonelnaire  answer,  to  the  objection. 

The  plaintiff's  wooden  divider  was  not  new,  and  linstdm^ 
could  be  claimed  only  in  combination.  The  Engliah  patent 
of  Dobbfl  in  1814,  had  dividers  of  wood  or  metal.  The  outer 
diverging  rod  of  Dobbs'  divider  rises  as  it  extends  back,  lod 
at  the  same  time,  diverging  laterally  from  the  point  ofjthe  di- 
vider, acts  the  same  as  the  McGormick  divider  of  1845,  to 
raise  stalks  of  grain  inclining  inwards,  and  to  turn  them  d 
from  other  parts  of  the  machine. 

The  English  patent  of  Charles  Phillips,  in  1841,  bd  i 
dividing  apparatus,  consisting  of  a  pointed  wedge-fonned  in- 
strument, which  extended  some  distance  in  advance  of  tbe 
cutting  apparatus  and  reel;  its  diverging  inner  side,  like  the 
corresponding  side  of  McOormick's  divider  q{  1845,  been 
inward  upright  grain  within  the  range  of  the  reel  and  eattiig 
knives ;  while  at  the  same  time,  its  ovtter  diverging  edge,  like 
the  outer  edge  of  McOormick's  divider,  bears  off  stanfing 
grain  without  the  range  of  the  reeL  And  there  is  an  indined 
bar,  which,  being  attadied  by  its  front  to  the  lower  piece, 
extends  backwards  and  upwards,  until  it  meets  the  frame 
of  the  machine,  at  a  point  above  and  behind  the  catting  ap- 
paratus. 

Ambler's  machine  had  also  a  divider,  not  dissimilar  to  the 
defendant's. 

Bell's  machine,  made  in  1825,  had  dividers  on  it  to  pretf 
the  grain  away  from  the  machine  on  the  outer  side,  and  on  tbe 
inner  side  to  press  it  to  the  cutters. 

Hussey's  machine,  too,  had  a  point  which  projected  into  the 
grain,  an4  divided  it  before  the  cutting  knives ;  the  inside  U^ 
be  cut,  the  outside  to  remain  with  the  standing  grain. 

In  Schnebly's  machine,  the  grain  to  be  cut  was  separated 
from  that  which  was  left  standing,  by  a  divider  projecting  on 
the  side  of  the  machine. 

In  the  plaintiff 's  patent  of  1884,  he  says,  on  the  left  ^ 
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of  the  platform  is  a  wheel  of  about  fifteen  inches  diameter, 
set  obliquely,  bending  under  the  platform  to  avoid  breaking 
down  the  stalks,  on  an  angle  that  may  be  raised  or  lowered 
by  two  moveable  bolts,  as  the  cutting  may  require,  corres- 
ponding with  the  opposite  sides.  The  projection  of  the  frame 
at  this  end  is  made  sufficient  to  bear  off  the  grain  from  the 
wheel,  and  he  claims  *^  the  method  of  dividing  and  keeping 
separate  the  grain  to  be  cut  from  that  to  be  left  standing/' 

This  patent  having  expired,  whatever  of  invention  it  con- 
tained, now  belongs  to  the  public,  and  may  be  used  by  any  one. 
The  inner  line  of  the  projecting  divider  of  the  defendant's 
nsaehine,  it  is  contended,  has  a  gradual  rise  from  the  point ; 
which  answers  the  purpose  of  the  iron  divider  of  Mr.  Mc- 
Cormick's  to  crowd  the  grain  on  the  reel  and  cutters;  but,  in 
this  respect,  the  wooden  divider  of  the  defendant's  is  not 
materially  different  from  those  above  referred  to,  and  others 
in  use,  before  the  plaintiff's  patent  of  1845. 

In  regard  to  the  divider  in  the  defendant's  machine,  it  is 
dear,  that  it  cannot  be  considered  as  an  infringement  of  the 
plaintiff's  patent. 

The  reel-post,  as  claimed,  with  its  connections,  by  the 
plaintiff,  seems  not  to  have  been  infringed  by  the  defendant. 
In  defendant's  machine  the  end  of  the  reel,  next  the  stand- 
ing grain,  is  supported  by  an  adjustable  arm,  which  is  nearly 
level,  slightly  inclined  upwards,  and  supported  by  a  standard 
towards  the  rear  of  the  machine.  In  McCormick's  patent  of 
1845,  the  reel-post  is  set  back  of  the  cutter,  some  nine  inches 
at  its  foot,  rising  upwards  and  projecting  forwards,  and  sup- 
ported at  its  top  by  a  brace  running  to  and  connected  with  a 
standard  on  the  tongue  of  the  machine.  The  reel-post  of  the 
defendant  is  substantially  like  the  one  in  Bell's  reaping  ma- 
chine, and  also  the  patent  granted  to  James  Ten  Eyck,  in 
1825.  The  reel-support  or  beam  of  the  latter  has  not  the 
features  of  vertical  and  horizontal  adjustability  contained  in 
the  reel-beam  of  the  defendant's ;  but  it  is  attached  to  the 
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machine  behind  the  platform  on  which  the  eat  grain  18  re- 
ceiyed,  and  it  extends  forward  to  hold  the  reel,  and  to  leat« 
the  space  beneath  it  nnobstmeted. 

In  his  patent  of  1884,  McCormick  placed  his  reel-post  be^ 
fore  the  catting  apparatus,  standing  perpendicularly,  and 
being  braced  as  described.  Bat  in  the  patent  of  1846,  Aat 
post  was  set  nine  inches  iehimd  the  sickles,  leaning  forward  so 
as  to  bring  the  part  of  it  which  supported  the  reel  to  its  for* 
mer  perpendicular^  the  post  still  extending  fc^ward  so  as  to 
admit  of  being  braced  directly  to  the  tongue  of  the  madiine 
to  which  tiie  horses  are  harnessed. 

This  was  rendered  necessary,  as  the  first  post  bemg  in  ad- 
vance of  the  cutter,  encountered  the  fiJlen  grain,  which  ad* 
hered  to  it,  and  clogged  the  machine. 

The  reel-post,  so  called,  in  both  these  machines,  were  alike, 
<mly  as  bearers  of  the  end  of  the  reel  next  to  the  standing 
grain ;  but  their  structures  in  every  other  respect  are  different. 
Mccormick's  reel-post  served  as  a  brace  to  iStte  machine,  its 
foot  being  morticed  into  the  left  sill  of  the  machine,  nine 
inches  behind  the  cutting  sickles ;  its  top,  leaning  forward, 
was  braced  to  the  tongue  of  the  machine.  The  defendant's 
reel-post,  like  that  of  BelFs,  was  connected  with  the  hind> 
most  post  of  the  machine,  and  was  sustained  by  braces,  as  the 
reel  bearer. 

In  giving  strength  to  the  machine  it  was  unlike  the  plain- 
tiff 's,  aud  if  this  were  not  so,  the  defendant's  is  sustained 
by  similar  reel-posts  in  other  machines,  prior  to  McCormick's. 

But  in  addition  to  these  considerations,  the  plaintiff  claims 
his  reel-post  in  combination  with  the  tongue  of  the  machine, 
as  described.  There  is  no  pretence  that  this  combination  has 
been  infringed. 

From  the  structure  of  McCormick's  reaperi  it  was  impos- 
cable  to  find  a  seat  for  the  raker,  withovt  an  adjustment  of  the 
machine  which  should  balance  it  with  the  weight  of  the  raker 
behind  the  driving  wheel.    For  this  purpose  the  gearing  and 
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crank  were  placed  farther  forward,  the  finger  piece  was  ex- 
tended, and  the  reel  shortened,  so  as  to  make  room  for  Ae 
raker,  and  enaUe  him  to  discharge  the  grain  at  the  side  of  the 
machine,  opposite  to  the  standing  grain.  This  improvement 
was  claimed  as  a  c<»abination  of  the  reel  with  the  seat  of  the 
raker. 

In  his  specifications  to  the  patent  of  185S,  McCormick 
describes  two  elasses  of  machines,  the  first  class  having  a  seat 
&r  a  raker,  who,  with  a  hand-rake,  having  a  head  equal  in 
length  to  the  width  ai  the  swath  cut,  performs  the  double 
purpose  Off  gathering  the  grain  to  the  cutting  apparatus  and  on 
to  the  platform,  and  then  of  discharging  it  from  the  platform 
behind  the  machine.    This  was  defective,  principally,  he  says, 
because  the  grain  was  discharged  behind,  in  the  wake  of  the 
machine,  rendering  it  necessary  to  remove  the  grain  before 
the  return  of  the  machine,  and  he  alleges  these  defects  are 
obviated  by  his  improvement.    In  the  specifications  to  John 
H.  Manny's  patent,  of  the  6th  of  March,  1855,  he  says,  af- 
ter referring  to  McOormick's,  Schnebly's,  Woodward's  and 
Hite's  machines,  in  regard  to  the  seats  of  the  rakers,  **  the 
improvement  of  mine  consists,  in  combining  with  the  reel, 
which  gathers  the  grain  to  the  cutting  apparatus,  and  deposits 
it  on  the  platform,  a  seat  or  position  arranged  between  the 
inner  end  of  the  platform  and  the  end  of  the  machine  next 
the  standing  grain,  tar  an  attendant  to  sit  or  stand  on,  and 
which  gives  due  support  to  him  while  operating  a  fork  to  push 
the  cut  grab  towards  the  outer  end  of  the  platform,  where 
the  grain  is  first  compressed  against  the  wing  or  guard  pro- 
vided fer  the  purpose,  and  then  by  a  lateral  movement  of  the 
fork  discharged  properly  on  the  ground  behind  the  platform, 
in  gavels,  ready  to  be  bound  into  sheaves.'' 

And  in  the  summing  up,  the  defendant,  Manny,  says, 
^^  what  I  daim  is  the  combination  of  the  reel  for  gathering 
the  grain  to  the  cutting  apparatus  and  depositing  it  on  the 
platform,  with  the  stand  or  position  of  the  forker,  arranged 
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and  located  ae  described,  or  the  eqnivaleat  thereof,  to  enabk 
the  forker  to  fork  the  grain  firom  the  platform,  and  deUrer 
and  lay  it  on  the  ground  at  the  rear  of  the  machine,  as  de- 
scribed." 

With  a  few  rerbal  alterations,  this  claim  is  the  same  as 
made  hj  the  plaintiff,  with  the  exception  of  the  seat  of  the 
raker,  and  the  place  of  deposit  for  the  grain. 

It  must  be  admitted  that  the  combination  of  the  raker's 
seat  with  the  reel,  as  claimed  by  the  plaintiff,  was  new.  And 
a  very  important  question  arises,  how  far  this  claim  extends. 
Is  it  limited  to  the  mode  of  organisation  specified,  or  may  it 
be  considered  as  coTering  the  entire  platform  of  the  machine, 
and  all  combinations  of  the  seat  and  reel  ? 

The  reel  was  not  new,  nor  was  a  seat  on  the  platform,  or 
connected  with  the  platform,  for  the  raker,  new ;  but  the  po- 
sition for  the  raker,  0$  described  by  McCormick,  was  new.  Mr. 
Justice  Nelson,  in  the  case  of  MeCcmUck  v.  Sejfmour  ^  Met- 
gany  in  his  charge  to  the  jury  said,  ^^  the  seat  was  the  object 
and  result  he  was  seeking  to  attain,  by  the  improvemenl 
which  he  supposed  he  had  brought  out.  What  he  invented 
was  the  arrangement  and  combination  of  machinery  which  he 
has  described,  by  which  he  obtained  his  seat.  That,  and  not 
the  seat  itself,  constituted  the  essence  and  merit,  if  any,  of 
the  inyention." 

The  reel  was  advanced  in  front  of  the  cutters,  and  short- 
ened, and  the  driving  wheel  was  put  back  and  the  gearing 
forward,  so  as  to  balance  the  machine  with  the  weight  of  the 
raker  on  the  extended  finger  piece.  In  this  peculiar  organi- 
zation, the  improvement  of  McCormick  consisted.  It  was 
adapted  to  no  other  part  of  the  machine. 

To  place  the  raker  on  any  other  part  of  the  platform  or 
machine  of  McCormick,  than  on  the  extended  finger  board, 
would  derange  its  balance,  which  was  so  well  adjusted  by  &e 
improvements  described.  No  such  change  can  be  made 
without  experiment  and  invention;   consequently,  the  im- 
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proTement  of  the  plaintifi^in  this  respect,  is  limited  to  his 
specification. 

In  1844,  Hite  made  a  new  and  useful  improvement  on  Mc- 
Cormick's  reaping  machine,  patented  in  1884,  by  attaching 
thereto  a  seat  monnted  on  irheels,  for  a  raker  to  occupy  when 
raking  the  grain  from  the  platform,  on  which  it  is  deposited 
by  the  reel.  And  a  patent  was  issued  in  1855,  for  this  im- 
provement, although  from  the  eyidence,  the  presumption  was, 
that  the  improyement  had  gone  into  public  use  more  than  ten 
years  before. 

William  Schnebly,  at  Hagerstown,  from  1825  to  1887, 
oonstrncted  reaping  machines.  At  first  a  reyolring  apron  was 
used,  but  this  was  discontinued,  and  after  the  grain  had  been 
thrown  on  the  platform  by  the  reel  and  the  proper  motion  of 
die  machine,  he  says  he  sat  upoxvthe  machine  in  rear  of  the 
platform,  sometimes  upon  the  guard  board,  and  sometimes 
astride  a  cap  or  cross  beam,  suitable  for  that  purpose,  and 
raked  off  the  grain  with  a  three  or  four  pronged  fork,  from 
the  platform,  and  deposited  it  on  the  ground  at  the  side  of 
the  machine. 

In  the  specifications  of  Woodward's  machine,  patented  in 
1845,  he  says,  the  raker  stands  upon  the  platform  L,  and  as 
the  grain  is  cut  and  falls  upon  the  platform,  he  with  a  fork  or 
rake  conveys  it  to  the  hinged  box,  and  when  a  quantity  is 
accumulated  therein  su£5cient,  the  rear  end  of  the  box  falls 
and  deposits  the  wheat  on  the  ground  in  the  form  of  a  gavel. 
This  box  was  often  dispensed  with.  The  raker  rode  on  the 
machine. 

In  1844,  Nicholson  represented  that  he  had  made  an  im- 
provement on  a  machine  for  cutting  grain,  &c.,  and  he  says, 
<<  the  machine  is  provided  with  a  pair  of  shafts,  L,  for  the 
animal  to  draw  by,  and  a  place,  A,  for  the  driver  to  sit  on, 
and  a  suitable  stand  for  a  raker's  seat.  And  as  a  part  of  his 
improvement  he  claims  a  mode  of  depositing  the  grain  in  a 
line  out  of  the  track  of  the  horse,  as  described.    In  1855  a 
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and  that  is,  that  Hussey,  in  the  constniction  of  his  machine 
in  Ohio,  at  a  yery  early  day  used  a  reel  in  connection  with 
his  cntter  and  raker.  It  is  insisted  that  this  nse  of  the  reel 
in  connection  with  a  raker,  in  Hnssey's  machine,  before  the 
discoTcry  of  the  plaintiff,  destroys  his  claim  to  originality. 
In  answer  to  this,  it  is  claimed,  on  the  part  of  the  counsel  for 
this  plaintiff,  that  the  contrivance  of  Hussey  into  which  the 
reel  was  introduced,  was  substantially  different  from  the 
plaintiff's  contrivance.  It  appears  that  Hnssey's  reel,  like 
the  reel  of  the  plaintiff,  when  his  first  seat  was  put  on  in 
1846,  interfered  with  the  raker,  so  as  to  prevent  his  raking 
the  grain  the  whole  length  of  the  platform.  Hence  Hussey 
had  an  endless  apron,  by  which  the  grain,  when  cut,  was 
deposited  at  the  feet  of  the  raker,  so  that  he  could  shove  it 
off. with  his  rake." 

I  have  cited  largely  from  the  learned  judge,  not  only  be- 
cause the  opinion  was  greatly  relied  on  by  the  plaintiff's 
counsel  in  the  argument  of  this  case,  but  for  the  reason  that 
the  opinion  is  sound.  The  reel,  it  seems,  interfered  with 
Hnssey's  plan,  which  was  obviated  by  an  endless  apron. 
McGormick  dispensed  with  the  apron  by  putting  back  the 
driving  wheel  and  placing  forward  the  gearing,  &c.,  so  as  to 
balance  the  machine,  which,  with  the  shortening  of  the  reel, 
completed  his  improvement. 

Now,  if  a  raker  be  seated  on  a  different  part  of  the  machine, 
and  where  he  can  rake  without  balancing  the  machine,  and 
without  interruption  from  the  reel,  it  is  a  contrivance  and  an 
invention  substantially  different  from  McCormick's.  To  seat 
the  raker  on  Manny's  machines  does  not  require  the  same 
elements  of  combination  that  were  essential  in  McOormick's 
invention.  His  invention  in  procuring  a  seat  for  the  raker, 
being  new  and  useful,  was  unaffected  by  those  which  preceded 
it.  But  Manny's  contrivance  required  no  such  modification 
and  combination  of  the  machinery  for  a  raker's  seat,  as  Mc- 
Oormick's ;  it  is  substantially  different  from  his.    The  seat 


JULT  TERM,  1865.  657 

MoGonniek  v,  Mannj. 

was  not  the  tluBg  invented,  but  the  change  of  the  machinery, 
to  make  a  place  for  it.  And  where  the  seat  may  be  placed 
on  the  platform,  or  on  any  part  of  the  machine,  which  does 
not  require  substantially  the  same  invention  and  improve- 
ment as  McCormick^s,  there  can  be  no  infringement  of  his 
right. 

In  McGormick's  claim  for  the  improvements  which  gave 
him  a  seat  for  the  raker,  arranged  and  located  as  described, 
he  adds,  ^^or  the  equivalent  therefor." 

The  words  of  this  claim,  ^^  or  the  equivalent  therefor,"  can 
not  maintain  the  claim  to  any  other  invention,  equivalent  or 
equal  to  the  one  described.  This  would  be  to  include  all  im- 
provements or  modifications  of  the  machine,  which  would  make 
it  equal  to^McCormick's.  This  part  of  the  claim  can  not  be 
construed  to  extend  to  any  improvements  which  are  not  sub- 
stantially the  same  as  those  described,  and  which  do  not 
involve  the  same  principle.  It  embraces  all  alterations 
which  are  merely  colorable.  Such  alterations  in  a  machine 
afford  no  ground  for  a  patent. 

As  stated  by  Mr.  Justice  Nelson,  the  improvement  of 
McCormick  consisted,  not  in  the  seat  for  the  raker,Hbut  in 
the  modification  and  new  combination  of  parts  of  his  ma- 
chine, so  as  to  secure  a  place  for  a  seat.  Had  a  construction 
of  the  seat  merely,  been  the  invention,  that  learned  judge 
admitted  the  prior  seat  for  the  raker  on  Hussey's  machine 
would  have  nullified  the  claun. 

Having  arrived  at  the  result,  that  there  is  no  infringement 
of  the  plaintiffs  patent  by  the  defendant,  as  charged  in  the 
bill,  it  is  announced  with  greater  satisfaction,  as  it  in  no  re- 
spect impairs  the  right  of  the  plaintiff.  He  is  left  in  full 
possession  of  his  invention,  which  has  so  justly  secured  to  him, 
at  home  and  in  foreign  countries,  a  renown  honorable  to  him 
and  to  his  country — a  renown  which  can  never  fade  from  the 
memory,  so  long  as  the  harvest  home  shall  be  gathered. 

The  bill  is  dismissed  at  the  costs  of  the  complainant. 
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Puts  k  Pitts  v.  Wmcplb  xx  al. 

A  patent  for  »  combination  of  machineiy  is  not  inlHngod  if  len  tlian 
the  entive  oombination  is  used. 

A  oombination  is  nsoally  formed  by  using  known  proeesses  or  mecbaai- 
eal  powers,  in  wideli  ease  the  isTention  consists  in  the  union  of  tlioee 
powers. 

The  oonstitoent  parts  remain  with  the  public,  as  before  the  combination. 

Bat  the  combination  cannot  be  used  though  sometliing  be  added  to  it. 

An  improTcment  on  a  combined  machine,  for  which  a  patent  may  be 
obtained,  gires  no  right  to  use  the  combined  macliine. 

Nor,  nnder  each  ciienmstaaees,  lias  the  inYontor  of  a  oombiusd  machine 
the  right  to  nse  the  inq^Tcment 

The  inTcntions  of  the  original  and  improTcd  machine,  are  separate  and 
distinct 

MeBsre.  CMekmng  ^Jamn^  for  plainiifl 
Messrs.  Xomed  ^  €h(fdr%ehy  for  defenduit. 

OPINION  OP  juoaa  m'lban« 

This  action  is  brought  to  reeover  damages  from  the  defen- 
dant, for  an  infringement  of  the  pUintiffs'  patent  for  a  new 
and  nsefol  improvement  in  madiines  for  threshing,  separating 
and  deaning  grain.  The  patent  was  dated  the  27th  of  De- 
cember, 1887. 

In  their  specifications  they  say,  ^^  We  claim  as  onr  inyen- 
tion,  the  combination  and  use  of  an  endless  apron  divided 
into  troughs  and  cells  in  a  machine  for  cleaning  grain,  opera- 
ting substantially  in  the  way  described." 

This  is  not  a  daim  to  the  invention  of  an  endless  apron 
only,  but  for  an  apron  divided  into  troughs  and  cells  in  the 
machine,  operating  substantially  as  stated. 

^^We  claim,  also,  the  revolving  rake,  for  shaking  out  the  straw, 
and  the  roller  for  throwing  it  off  the  machine,  in  combination 
with  a  revolving  apron«  We  claim  the  guard  slats  in  combina- 
tion with  a  belt,  constructed  as  above  described,  to  receive  the 
grain,  straw  and  chaff  from  the  thresher."    And  they  also 
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daini  the  combination  of  the  additional  seive  and  shoe  with 
the  elevator  for  carrying  up  the  light  grain,  in  the  manner 
and  for  the  purpose  herein  set  fortL 

Here  are  four  distinct  chums,  each  of  which  is  a  combina- 
tion, and  the  whole  of  which  constitute  the  machine  claimed 
to  have  been  invented  by  the  plaintiffs,  and  which  they  de- 
nominate ^^a  new  and  an  improved  combination  of  machinery 
for  separating  grain  from  the  straw  and  chaff,  as  it  proceeds 
from  the  threshing  cylinder.'' 

The  defendant,  Wemple,  in  his  patent,  claims  as  his  inven- 
tion, and  desires  to  secure  by  letters  patent,  ^^The  employ- 
ment of  a  cylinder  (H,)  having  tangential  or  other  suitably  pro- 
jecting plates  across  or  along  its  periphery,  for  the  purposes 
of  separating  the  grain  and  breaking  the  impinging  effect  pro- 
duced by  the  threshing  (rylinder  on  an  endless  apron;  the  said 
cylinder  being  so  situated  and  operating  in  the  rear  of  the 
threshing  cylinder,  as  gently  to  feed  over  the  straw  and  head- 
ings as  they  are  delivered  from  the  threahing  cylinder." 

A  patent  was  also  issued  to  Samuel  Lane,  on  the  6th  of 
April,  1831,  on  his  claim  of  having  invented  '^a  new  and 
useful  improvement  in  the  machine  for  threshing  and  deaii- 
ing  wheat  and  other  grain." 

The  three  patentees  daim  an  improvementin  the  machine  for 
Ihreshing  and  cleaning  grain.  The  endlees  f^ron  is  claimed 
as  a  part  of  the  oombination  of  each.  The  apron  performs 
important  functions  in  each.  It  is  used  in  each  to  carry  the 
threshed  grain  and  straw  thrown  upon  it  by  the  trasher  to 
the  upper  cylinder,  where  the  grain  is  separated  from  the 
straw  and  chaff.  In  Lane's  machine  the  straw  and  grain, 
aflter  the  threshing  is  completed,  are  received  by  the  apron, 
and  passing  on  rollers  are  carried  up  to  the  endless  seive  and 
rake. 

In  Wemple's  machine,  the  grain,  straw  and  chaff,  are  thrown 
by  the  thresher  upon  a  cylinder,  which  feeds  over  the  straw 
and  headings  and  breaks  their  force  on  the  endless  apron. 
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This  is  called  a  separator  of  the  grain  from  the  straw,  both 
of  which  are  carried  on  the  apron  to  the  machinery  for  sepa- 
rating the  grain  from  the  straw  and  chaff. 

The  function  performed  by  the  endless  apron  in  each  of 
these  two  machines,  is  substantially  the  saihe.  In  Wemple's 
machine  there  is  a  cylinder  which  breaks  the  force  of  the 
threshing  operation ;  and  there  are  slats  on  the  apron  at  cer- 
tain distances,  bat  these  make  no  substantial  difference  in  the 
effect  produced. 

The  Wemple  machine,  by  reason  of  its  additional  cylinder 
and  slats,  may  separate  a  small  portion  of  the  wheat  from  the 
chaff,  but  in  regard  to  the  endless  apron  they  operate  sub- 
stantially on  the  same  principle.  But  the  endless  apron  of 
the  plaintiff's  machine  produces  a  different  effect  and  ope- 
rates on  different  principles.  The  apron  in  Lane's  and 
Wemple's  machine  merely  carries  the  wheat  in  the  chaff.  In 
the  plaintiff's  machine  it  operates  not  only  as  a  carrier,  but 
as  a  separator  of  the  wheat  from  the  straw.  And  this  is 
clearly  {^indicated  by  the  plaintiffs,  in  calling  their  machine, 
^^  a  new  and  improved  combination  of  machinery  for  separa- 
ting grain  from  the  straw  and  chaff,  as  it  proceeds  from  the 
threshing  machine." 

To  save  the  apron  from  the  force  of  the  contents  of  the 
thresher,  guard  slats  are  used.  The  endless  apron  in  plain- 
tiff's  machine  is  divided  into  cells,  so  that  in  passing  over 
the  rollers  the  grain  is  shaken  from  the  straw  and  falls  into 
the  cells,  which  are  deep  and  narrow,  while  the  straw  passes 
over  them.  This  mechanical  contrivance  should  have  been 
called  a  separator,  or  an  endless  apron  separator. 

This  shows  that  in  the  use  of  the  apron  by  the  plaintiffs, 
there  was  no  infringement  of  Lane's  patent,  nor  of  the  plain- 
tiff's  patent  by  the  use  of  the  apron  in  Wemple's  machine. 
The  endless  apron  separator  is  materially  different  in  its  form 
and  principle,  and  the  effect  produced  by  it,  from  the  aprons 
used  by  the  two  other  machines.    The  slats  can  in  no  correct 
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sense  be  considered  as  mechanical  equivalents,  for  the  cells 
in  the  plaintiff 's  apron. 

The  cylinder  P,  near  the  thresher,  is  substituted  in  Wem- 
pie's  machine  for  the  guards  used  by  the  plaintiff.  And  these 
are  different  in  their  mode  of  operation,  although  the  effect 
may  be  somewhat  similar.  The  rule  is,  that  where  the  inven- 
tion consists  of  a  combination  of  known  mechanical  powers, 
the  use  of  less  than  the  whole  will  be  no  infringement.  If 
the  vrhole  of  the  combination  be  taken,  though  something  be 
added,  still  it  is  an  infringement.  An  improvement  on  a 
combined  machine  may  be  patentable ;  but  in  such  a  case,  the 
patentee  cannot  use  the  combined  machine  without  a  license ; 
nor  can  the  owner  of  such  machine  use  the  improvement, 
without  a  license. 

As  the  endless  apron  used  by  Wemple  is  materially  differ- 
ent from  the  one  used  by  the  plaintiffs,  and  as  that  consti- 
tutes only  a  material  part  of  his  entire  combination,  it  follows 
that  it  cannot  be  considered  as  an  infringement  of  his  patent. 
As  Wemple's  endless  apron  is  substantially  on  the  same 
principles  as  Lane's,  if  Wemple's  be  considered  as  an  in- 
fringement, in  this  respect,  of  the  plaintiff's  patent,  the  same 
rule  of  construction  would  invalidate  the  plaintiff's  patent,  as 
being  the  same  as  Lane's,  of  prior  date. 

But  it  will  be  perceived  that  in  the  four  specific  claims  of 
invention  by  the  plaintiffs,  each  one  consists  of  combina- 
tions of  mechanical  powers  which  produce  a  given  result,  and 
these  minor  combinations  are  claimed  as  new,  and  if  they  are 
new,  they  are  entitled  to  protection. 

The  first  claim  under  this  view  is,  for  the  endless  apron 
connected  with  the  other  machinery.  The  second  claim,  of 
the  revolving  rake,  is  connected  widi  the  apron,  so  as  not  to 
be  separated  from  it.  The  third  claim  of  the  guard  to  break 
the  force  of  the  contents  of  the  thresher,  thrown  upon  the 
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SfHTon  acf  already  stated^  haa  not  beea  infringed  bj  deSnip 
danta. 

The  fourth  claim  of  the  plaintiffs  seems  to  present  the 
only  difficulty.  That  is  the  claim  of  the  additional  sieve  and 
shoe,  with  the  elevator  for  carrying  up  the  light  grain  to  the 
sieve,  for  a  more  effectual  cleaning.  This  appears  to  be  new 
and  distinct. 

Where  the  parts  of  a  combination  haveT  been  invented, 
whether  such  invention  be  of  i^  new  machine,  (ax  a  combina- 
tion of  mechanical  powers,  it  is  protected  in  its  distinctive 
character.  The  defendants'  model  has  the  elevators  which 
return  the  grain  for  a  more  perfect  winnowing.  The  only 
difference  I  perceive  between  the  two  modes  is,  that  Wemple's 
elevators  convey  to  the  thresher  the  imperfectly  cleaned 
wheat,  whilst  the  plaintiff's  letum  it  to  the  sieves.  The 
only  difference  is,  that  the  heads  of  the  wheat,  by  passing 
through  the  thresher,  may  produce  a  somewhat  better  effect 
than  where  they  are  thrown  upon  the  sieves.  I  find  no  specific 
claim  for  the  elevators  in  Wemple's  patent,  but  they  are  rep- 
resented in  his  model,  and  if  used,  they  are  an  infringement 
of  ^e  plaintiff's  patent. 

On  this  opinion  being  given,  the  counsel  of  the  defnidants 
stated,  that  they  did  not  use  the  elevators,  and  had  not  for 
sometime,  and  that  they  did  not  consider  them  as  an  improve- 
ment of  their  machine. 


FoBsnHS  t^  BaIiLancs. 

A  grant  madft  hy  (kmgrtn  to  eettain  settlers  in  the  Tillage  of  Peoria, 
Vkoee  bnil^iagskadbeea  dortioyeA  byaoempanyof  mlUUa,  in  Uie  terHoe 
of  the  UniUd  States^  camioi  be  oonsidered  as  a  gratvitj. 

The  grant,  when  made,  referred  haok  to  the  eonsideration  and  ftdly  re- 
eognised  it 

The  indiTidual  who  made  the  settlement,  and  whose  property  was  do- 
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ilMjad,  ditd  bofere  the  gnnt  wm  UMie.  The  property  deoeeaded  to  hto 
hiire,  and  when  the  patent  wae  iaeaed,  it  was  pioperlj  made  to  the  legal 
repreaentotiTee  of  the  deoeaaed. 

Under  the  laws  of  lUinoie,  where  the  administrator  finds  it  neoeesarj  to 
•ell  the  real  estate  of  a  deceased  person  fbr  the  payment  of  his  debts,  he  may 
make  the  hein,  if  not  reeidenta  of  the  State,  or  of  the  United  Btotes,  parties 
to  the  proeeeding  by  pablieation  mider  the  order  of  tbe  Court. 

When  this  proceeding  is  oifered  coUatorally,  it  cannot  be  objected  to^ 
the  jurisdiction  being  nndispnted. 

The  heirs  being  content,  a  stranger  cannot  object  to  the  inregolarity  of 
the  proceeding. 

Mr.  WtOiamiy  for  pluntiff. 
Mr.  Brawninffj  for  defendant 

OPUnON  OP  JUDQB  m'lban. 

This  is  an  ejectment  to  recover  the  possession  of  a  certain 
lot  of  land  in  the  town  of  Peoria,  of  which  the  defendant  is 
in  possession,  nnder  a  title  adverse  to  that  under  which  the 
plaintiff  claims.  The  plaintiff  claims  under  Lecroix,  who  was 
an  early  settler  in  Peoria,  and  who  claimed  under  the  acts  of 
Congress  of  1820  and  1823. 

The  first  was  entitled  an  Act  for  the  relief  of  the  inhabi- 
tants of  the  village  of  Peoria,  passed  the  15th  day  of  May,  1820. 
The  1st  section  provides,  'Hhat  every  person,  or  the  legal  re- 
presentatives of  every  person,  who  claims  a  lot  or  lots  in  the 
village  of  Peoria,  shall,  before  the  first  day  of  October,  de- 
liver to  the  Register  of  the  Land  Office  at  Edwardsville,  a 
notice  in  writing  of  his  or  her  claim,  and  the  Register  is  to 
make  report  to  the  Secretary  of  the  Treasury  of  the  evi- 
dence in  support  of  the  claim,  and  his  opinion^  whether  it 
ought  to  be  confirmed.'" 

The  Register  reported,  among  others,  tiiat  IGchael  Lecroiz 
claims  a  lot  in  the  village  of  Peoria,  eighty  feet  by  three 
hundred  in  depth.  And  it  appears  from  the  facts  in  the  re- 
port, that  Lecroiz  purchased  it  and  three  other  lots  in  1808 
or  9,  very  soon  after  which  he  buflt  on  the  above  lot  a  large 
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two  story  dwelling  bouse,  a  large  store  hoase,  and  other  oat 
boildingSy  fto.,  and  that  he  continued  to  occupy  the  same  until 
the  year  1812,  when  the  village  of  Peoria  was  destroyed  by 
Capt.  Craig,  who  commanded  a  company  of  Illinois  militia,  in 
ihe  seryice  of  the  United  States,  because  his  company  was  fired 
mpon  at  night,  whilst  at  anchor  in  their  boats  in  the  lake 
opposite  the  town,  by  Indians,  who  were  supposed  to  be 
friendly  with  the  inhabitants. 

On  the  8rd  of  March,  1823,  Congress  passed  ^^  an  act  to 
confirm  certain  claims  to  lots  in  the  yiUage  of  Peoria,  in  the 
State  of  Illinois.  The  first  section  declared,  ^^That  there  is 
hereby  granted  to  each  of  the  French  and  Canadian  inhabi- 
tants, and  other  settlers  in  the  village  of  Peoria,  in  the  State 
of  Illinois,  whose  claims  are  contiedned  in  a  report  made  by 
the  Begister  of  the  Land  Office  at  Edwardsrille,  in  pursuance 
of  the  act  of  1820,  and  who  had  settled  a  lot  in  the  village 
aforesaid,  prior  to  the  Ist  of  January,  1813,  and  who  had  not 
heretofore  received  a  confirmation  of  a  claim  or  donation  of 
any  tract  of  land  or  village  lot  so  settled  upon  and  improved, 
not  exceeding  two  acres,  shall  be  confirmed." 

A  survey  of  the  lot  in  question  was  made  by  the  United 
States  in  1840,  and  a  patent  was  issued  to  the  legal  represen- 
tatives of  Lecroix.  The  patent  recited  the  report  of  the 
Begister,  that  *^  Michael  Lecroix  is  the  inhabitant  or  settler 
within  the  purview  of  the  confirmatory  act  of  Congress,  3d 
March,  1823,  &c.,  and  that  it  has  appeared  to  the  satisfaction 
of  said  Begister  and  Beceiver,  that  the  said  inhabitant  or 
settler,  did  not,  prior  to  the  said  act,  receive  in  confirmation  of 
claims  or  donations  of  any  tract  of  land  or  village  lot  horn 
the  United  States,  and  that  the  legal  representatives  of  the 
said  Lecroix,  in  virtue  of  the  confirmation  act  aforesaid,"  are 
entitled,  &c. 

In  March,  1848,  the  administrator  of  Lecroix  filed  his  pe- 
tition to  have  the  lot  sold  for  the  payment  of  debts.  Lecroix, 
baving  made  a  will,  distributed  his  property  between  his  wife 
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and  children,  illegitimate,  but  recognized  by  him.  He  died 
in  1821.  The  Coiirt  of  Probate,  to  whom  the  petition  was 
presented,  ordered  publication,  as  required  by  the  Statute,  as 
notice  to  the  absent  heirs  who  lived  beyond  the  State  of 
Illinois,  some  or  all  of  them  living  in  Canada.  These  heirs 
were  made  defendants  in  the  petition,  as  well  as  the  legatees 
of  the  deceased. 

After  the  requisite  notice  was  given  and  the  necessary 
proceedings  had,  the  Court  directed  a  sale  of  the  premises  in 
pursuance  of  the  Statute,  and  a  purchase  was  made  by  the 
administrator  or  executor  of  Lecroiz,  who  afterwards  sold  to 
the  plaintiff. 

The  right  asserted  by  the  defendant,  ori^ated  before  the 
patent,  under  which  the  plaintiff  claims,  was  issued;  and  it  is 
insisted  that  the  title  was  a  gratuity,  and  that  until  the 
patent  was  issued,  no  right  vested  in  the  representatives  of 
Lecroiz.  That  in  this  view  the  title  of  the  defendant  is  para- 
mount to  that  of  the  plaintiff. 

In  no  correct  sense,  can  this  lot  be  considered  as  a  gratuity 
to  Lecroix.  It  is  true  that  the  early  settlers  at  Peoria  had 
no  right  to  the  lots  they  occupied.  They  were  the  pioneers 
in  that  part  of  the  country,  and  encountered  privations  and 
dangers  incident  to  such  a  settlement.  The  country  became 
involved  in  a  war  with  England,  and  a  consequent  war  with 
the  Indians  on  our  frontier.  During  this  contest  a  Captain 
Craig,  who  commanded  a  company  of  militia,  in  the  service 
of  the  United  States,  being  fired  on  by  some  Indians  from  or 
near  the  village  of  Peoria,  on  the  supposition  that  the  people 
of  the  village  were  friendly  to  those  Indians,  in  revenge  de- 
stroyed the  village.  This  was  a  great  outrage,  and  was  so 
considered  by  the  Government,  and  it  was  bound  to  remune* 
rate  the  sufferers.  It  was  done,  to  a  limited  extent,  by 
giving  to  them  the'' lots  which  they  had  occupied. 

The  act  of  1820  was  passed  for  the  relief  of  the  inhabitants 
of  Peoria.    This  was  a  recognition  of  the  obligation  by  the 
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OoTenunent,  but  of  a  more  limited  extent  thui  the  merits  of 
the  inhabitants  required,  or  was  suited  to  the  dignity  or  justice 
of  the  GoTemment.  The  report  was  made  under  the  act  of  1820, 
designating  the  extent  of  the  claim  of  Lecreix.  It  seems  he 
had  constructed  a  large  dwelling  house,  a  large  store  house, 
and  other  buildings,  on  the  lots  awarded  to  hin^  and  this  was 
confirmed  by  the  act  of  1828,  which  granted  the  lots  stated 
in  the  report  to  the  former  proprietors.  This  grant  re- 
cognised the  consideration  of  the  former  settlements  and 
improrements,  which  had  been  burnt  by  the  troops  under  the 
United  States.  The  title  related  back,  and  took  elBbct  from 
the  settlements  made. 

To  call  this  a  gratuity  would  be  to  apply  the  term  un- 
justly, as  it  supposes  the  thing  to  ha?e  been  done  without 
consideration,  and  would  exclude  the  remuneration  which 
was  declared  and  intended  by  the  Government.  Lecroiz 
died  before  the  act  of  1828,  but  the  proof  of  his  loss  was 
made,  and  the  proceedings  for  his  remuneration  were  not 
only  commenced,  but  nearly  C(»npleted.  His  claim  was  re- 
cognised by  the  Goyemmrat,  and  its  finsl  c<mfirmation  can 
not  be  separated  from  the  basis  on  which  it  rests.  It  was 
property,  property  which,  on  the  death  of  Lecroix,  descended 
to  his  heirs.  This  was  fblly  recognised  by  the  Goyemment, 
by  the  issue  of  the  patmt  to  his  legal  r^resentatiyes. 

This  was  not  only  a  pre-emptiye  right,  which  is  the  right 
of  purchase,  but  it  was  an  absolute  right  to  the  property, — a 
right  sanctioned  by  legislatiye  grant,  which  is  the  highest 
evidence  of  tide. 

This  lot  was  sold  as  the  property  of  the  heirs  of  Lecroix, 
for  the  payment  of  his  debts.  The  heirs,  under  the  Statute, 
were  made  parties  to  the  suit.  The  proceedings  are  not 
alleged  to  be  void  for  want  of  jurisdiction^  or  any  other 
ground.  No  fraud  is  charged.  No  person  but  the  heirs  csn 
now  object  to  the  sale,  and  there  is  nothing  in  this  case  which 
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shows  that  they  «re  not  oontent.  The  purohtse  was  made 
under  a  judicial  sale,  and  there  is  no  presumption  that  it  was 
M>t  florly  made. 

Oan  a  stranger  to  this  title  object  to  the  regularity  of  the 
sale.  I  think  not  Under  the  laws  of  the  State,  the  title  of 
the  heirs  was  transferred  by  the  sale  and  die  deed  made 
«nder  it.  That  sale  was  sanetiened,  and  the  deed  made^ 
under  the  direction  and  special  sanction  oJT  a  Court  having 
jurisdiction  of  the  case.  The  Courts  of  the  United  States 
follow  the  decisions  of  the  State  Courts  in  eenstraiaig  its 
Statetes. 

The  defendant,  a  stranger  to  this  tide,  which  is  paramount 
to  the  one  under  which  he  claims,  objects  to  the  judicial  pro- 
ceedings under  which  the  plaintiff  claims,  wh^i  they  are 
oflered  in  evidenee  coUateraily.  This  cannot  be  done  where 
tiie  jurisdiction  of  the  Court  is  unquestionable. 

In  Qrignon  v.  Arior^  2  Howardj  819,  in  a  case  where  there 
was  a  sale  of  property  by  an  administrator  for  the  pt^ytnent 
of  the  debts  of  a  deceased  person,  the  Court  say^  <<The  power 
to  hear  and  determine  the  case  is  jurisdiction ;  it  is  wram 
Judice,  whenever  a  case  is  presented  which  brings  the  power 
into  action.  If  the  petitioner  presents  such  a  case,  as,  on  de- 
murrer, the  Court  would  render  a  judgment  in  his  fiikvor,  it 
is  an  undoubted  ease  of  juriediction."  And,  <<  If  the  law 
,  confers  the  power  to  render  a  judgment  or  decree,  the  Court 
has  jurisdiction;  what  shall  be  adjudged  or  decreed  between 
the  parties,  and  with  which  is  the  right  of  the  case,  is  judicial 
action  by  hearing  and  determining  it.'^ 

A  case  so  adjudged,  however  erroneously,  when  the  judg- 
ment is  given  in  evidence,  must  be  considered  as  condueive 
of  the  matters  determined. 

I  think  the  legal  title  is  in  the  plaintiff. 

Judge  Drummond  considered  the  grant  to  the  legal  repre^ 
sentatives  of  Lecroiz  as  a  gratuity,  which  conld  not  be  reached 
by  the  creditors  of  the  deceased. 
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Ob  tlie  f«ilim  of  *  bank  to  pfty  tpede^  it  nifty  bo  foroecl  into  li<|md&tioft' 
vsdor  tlio  laws  of  Ohio,  and  Boooimon  «ro  appointed  to  ooUoot  tho  dobts 
and  pay  the  liabilities  of  the  bank. 

If  there  be  a  deficiency  of  anets  and  the  siockholden  are  reqnirod  to 
oontriboto^re  rafa^  on  the  amounts  of  stock  they  owe,  and  to  pay  the  whole 
lunoQBt,  if  nooeasary,  on  snoh  a  doeroa  an  aetion  of  debt  cannot  bo  ana- 
iained. 

To  maintain  an  action  of  debt,  the  som  decreed,  moat  be  certain  ao  aa  to 
tequire  no  fkirther  action  of  the  Court. 

In  anoh  a  ease,  a  mandate  from  the  Supreme  Court  of  Ohio^  to  the  Com* 
men  Pleas,  requiring  it  to  carry  out  the  decree,  and  to  issue  an  esacuiicii, 
if  necessary,  for  the  whole  amount  of  the  stock  debt  against  the  stook- 
holders  respeotiTely.  An  order  for  such  an  execution  being  made^  the 
execution  being  issued  and  no  property  found,  does  not  change  the  nature 
^  effect  cf  the  original  decree. 

An  action  being  bnnght  on  the  deerac  aa  originally  giren,  is  subjeei  to 
the  condition  expressed,  and  the  fbcta  mnst  be  shown  to  authorise  an  czcen- 
tion  for  the  whole  amount. 

The  original  decree  was  not  Joint,  but  scTcral,  that  contribution  be  made 
pro  fvrta.  In  iuch  a  case,  an  action  may  be  sustained  against  one  of  the 
•(ockholdar8,on  the  original  daciee,  who  is  a  citiien  cf  niineia. 

A  suit  in  equity  may  be  brouf^t  to  giro  cifEeot  to  a  decree^  where  the 
conditions  of  the  original  decree  are  not  appropriate  to  the  powers  of  a 
Court  of  law. 

Mr.  HvfnUr  for  oomplamani. 

Mesgra.  Amoldf  Lamed  ^  Lajf  for  defcndttat 

OPINION  OF  THX  COUBT. 

This  is  a  bill  in  Chancery  to  enforce  a  decree  entered  against 
the  defendant,  in  the  State  of  Ohio. 

'  The  defendant,  with  others,  became  a  large  stockholder  in 
the  Bank  of  Gircleyille,  established  at  Gircleville,  in  the  State 
of  Ohio,  which  Bank,  being  in  embarrassed  circumstances, 
was  forced  into  liquidation  under  the  laws  of  Ohio,  and  lIViI- 
liam  B.  Thrall  and  two  other  persons  were  appointed  receir- 
ers,  to  wind  up  the  bank  by  collecting  its  debts,  &c.  Finding 
that  the  assets  of  the  bank  were  wholly  insufficient  to  pay  its 
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debts,  a  bill  was  iled  against  its  stockholders  to  compel  them 
to  pay  the  amoimty  in  full,  of  their  subscriptions  of  stock.  The 
defendant  owed  on  his  stock  the  sum  of  twenty-nine  thousand 
seren  hundred  and  fifty  doUars.  Other  stockholders  owed 
large  sums  on  their  stock,  and  the  cause  being  certified  to  the 
Supreme  Court  in  which  a  decree  was  entered  against  the 
stockholders,  requiring  them  to  pay  to  the  receiyers  the  full 
amount  of  their  subscriptions  of  stock,  with  interest  thereon 
finom  the  date  of  the  decree,  ^  if  in  the  process  of  closing  up 
the  affiurs  of  said  bank,  by  the  receiyers,  it  should  be 
found  necessary  to  require  the  fuU  payment  thereof/'  But  if 
the  whole  amount  should  not  be  required,  then  the  said  de- 
fendants should  pay  to  the  receivers,  such  parts  of  the  amounts 
due  firom  them  collectiyely,  as  with  the  other  assets  of  the 
bank  will  be  sufficient  to  pay  its  debts ;  the  stockholders  to 
pay  a  just  proportion  according  to  their  respectiye  balances 
due.  But  the  decree  was  not  to  bind  the  stockholders  to  pay 
any  demand  against  the  bank  which  had  not  been  jHreviously 
presented,  or  reduced  to  judgment,  or  exhibited  within  one 
year  after  1848.  And  the  bill  states  that  the  demands  against 
the  bank  amount  to  twenty-fiye  thousand  dollars,  and  may 
greatly  exceed  that  sum. 

And  the  bill  alleges  that  all  the  stockholders  except  the 
defendant.  Baker,  Crane,  and  Benich,  are  insolvent,  and 
that  it  is  necessary  that  these  persons  riionld  pay 
the  full  amount  of  their  installment,  or  at  least  so  much 
thereof  as  shall  be  necessary  to  enable  the  receivers  of  die 
bank  to  liquidate  its  liabilities.  The  bill  states  the  other 
stockholders  are  citizens  of  Ohio. 

The  first  receivers  having  resigned,  others  were  appointed, 
who  are  now  prosecuting  this  suit.  The  defendant  is  called 
to  answer,  as  to  the  extent  of  the  liabilities  of  the  bank,  and 
how  much  remains  unpaid,  and  whether  any  assets  belong  to 
the  bank  except  as  aforesaid;  and  the  complainants  pray  that 
an  account  may  be  taken  of  the  amount  due  and  owing  by  the 
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dafendmty  and  ika*  lie  be  Tequred-to  pay  to  die  reeehreMi  of 
tlie  bank  er  their  saeoMaoxs,  the  amoont  fbii&d  to  be  due  by 
nid  defendaikty  or  each  part  Aereof  as  may  be  neeeMaty, 
wkh  the  other  available  asaeta  ef  the  bank,  to  enaUe  the  re» 
eeiTera  to  pay  the  lialnlities  of  the  bank^  inehidiiig  ooets  and 
ezpeaaea. 

The  defeadant  demiurs  to  the  bill^  a&d  for  canae  of  demiuN 
rer  aaya,  that  the  complainaBta  hare  iM)t  in  their  bfll  stated 
aneh  a  caae  aa  entitlea  tbam  to  any  each  diaoor^y  w  veSkt 
aa  ia  prayed 

It  aa  firat  objeeted  that  there  ia  an  adequate  remedy  at  law* 

That  an  action  of  debt  ^ay  be  eaatained  on  s  decree  for 
money,  ia  admitted.  And  it  appeara  from  tiie  decree,  to  oi* 
force  which,  thia  bill  ia  filed,  that  the  defendant  waa  found  to 
ewe  to  the  bank,  on  account  of  hia  atock,  twenty*nine  those- 
and,  aeren  hundred  and  fifty  doUara ;  and  to  thia  amonnt  he 
waa  held  liable  to  the  reoeivvm  of  the  bank.  Bat  the 
decziee  waa  not  aba^dutely  for  thia  amount.  It  waa  that  ke  waa 
UaUe  on  hia  aubacription  of  stock  to  tiie  above  amount,  and 
that  he  ahould  pay,  by  way  of  contribution,  with  other  atodc* 
holden,  aimilarly  liaUe,  auch  amount,  not  exceeding  the  said 
Bum,  aa  with  the  other  funds,  will  pay  die  debta  of  the  bank. 

It  ia  dear  that  on  such  a  decree  an  action  at  law  cannot  be 
suatained.  The  aum  ia  not  certain,  nor  haa  a  Court  of  law 
the  meana  of  mdking  it  certain.  The  debta  of  the  bank  must 
be  aac^rtained,  the  amount  of  the  assets  and  what  per  cent,  on 
the  stock  debts  will  make  up  the  deficiency.  And  by  looking 
into  the  bills  it  appears  that  these  facts  are  called  for  in  the 
answer  of  the  defendant,  and  they  must  be  ascertained,  before 
the  relief  prayed  for  can  be  given.  ^*  A  bill  in  equity  will  lie 
to  carry  a  former  decree  into  execution,  when  from  neglect  of 
the  parties  (v  other  cauae,  aubaequent  eventa  have  intervened, 
making  the  further  aid  of  the  Court  neceaaary,  LemUnt  v. 
IkUty  5  Blaee$  Bep.  896. 

It  aj^ara  that  the  Court  of  Common  Pleaa,  of  Pickaway 
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county,  Ohio,  aft^  the  oamie  was  remanded  to  it,  by  the  Sn* 
preme  Court,  ordered  the  Sheriff  to  collect  the  fiill  amonnt 
decreed  against  the  stockholders.  The  complainant  daims 
nothing  nnder  that  order,  bat  relies  upon  the  eqnity  of  the 
original  decree.  And  we  most  take  the  case  as  made  in  the 
bill,  and  which  is  presented  by  the  demurrer. 

The  decree  was  remanded  to  the  Court  of  Common  Pleas 
to  be  carried  out,  and  if  found  necessary  to  pay  the  debts  of 
the  bank,  it  had  power  to  award  execution  for  the  fall  amount 
of  the  stock  indebtment.  The  Court  directed  the  execution 
for  the  full  amount,  under  the  authority  of  the  mandate,  but 
this  was  merely  in  the  execution  of  the  decree.  The  execu- 
tion was  returned  without  realizing  any  fruits  of  the  decree. 
And  the  decree  is  now  brought  before  this  Court,  for  execn* 
tion,  the  same  as  it  was  before  the  Common  Pleas  of  Pickaway 
county. 

Sy  the  bill  the  decnree  is  brought  before  this  Court  for  exe* 
eution,  and  it  becomes  necessary  that  we  should  give  effect  to 
ity  according  to  its  terms,  and  we  are  not  bound  by  an  execu* 
ting  order  of  the  Common  Pleas  of  Pidcaway  county.  It  is 
no  part  of  the  decree,  but  a  mode  of  giving  effect  to  it,  under 
which  no  amount  was  collected. 

It  is  urged^  that  fr(»n  the  bill,  the  liabilities  of  the  bank  do 
not  appear  to  have  been  presented  within  the  time  limited  in 
the  decree. 

The  decree  embraced  all  demands  presented  before  it  was 
entered,  and  all  judgm^its  against  the  bank  and  all  demands 
which  might  be  presented  within  one  year  from  the  first  day 
of  January,  1848.  From  the  notice  of  this  decree  it  is  seen, 
that  it  coidd  not  hare  been  entered  for  a  specific  sum  to  be 
paid  absolutely. 

The  complainants  allege  that  the  costs  chargeable  to  the  bank 
wiU  not  be  less  than  three  thousand  dollars,  and  that  the  lia- 
bilities of  the  bank,  exclusive  of  interest,  amount  to  the  sum 
of  922,640,  and  that  adding  thereto  the  costs  and  expenses  of 
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winding  up  the  affairs  of  the  bank,  the  liabilities  nill  be  above 
the  snm  of  fifty  thousand  dollars. 

Until  a  ftill  exhibit  of  the  debts  of  the  bank  shall  be  made, 
it  will  not  be  possible  to  designate,  with  precision,  their  amoimt. 
The  decree  entered  by  the  Court  was  the  only  one  which 
could  be  given,  before  the  exhibit  of  tiie  debts  were  made.  It 
graduated  the  charge  on  the  stockholders  so  as  to  make  their 
oontribntions  equal,  pro  rata  on  the  amount  of  the  stock  debts. 
We  think  this  part  of  the  bill  is  sufficient. 

GRie  Courts  in  Ohio  which  entered  and  sanctioned  the  decree, 
are  Courts  of  general  jurisdiction,  and  this  will  be  recognised 
by  this  Court,  without  any  allegation  to  that  effect  in  the  bill. 

It  is  also  urged  that  the  bill  is  defective,  for  want  of  proper 
parties.  That  the  other  stockholders  who  were  parties  to  the 
decree  are  necessary  parties.  These  individuals  in  the  bill 
are  alleged  to  be  citixens  of  Ohio,  and  cannot  be  made  par- 
ties. No  decree  is  asked  against  them,  and  ihey  can,  in  no 
respect  be  prejudiced  by  any  decision  which  shall  be  made  in 
this  case.  And  in  addition  to  this  consideration,  the  liability 
of  the  defendants  under  the  decree  is  distinct  and  separate; 
each  one  being  required  to  contribute  pro  rata  on  his  debt  for 
stock,  so  as  to  pay  the  liabilities  of  the  bank.  Each  is  liable 
on  his  own  subscription  for  stock,  and  the  only  inquiry  in  this 
case  will  be  how  much  of  the  stock  must  be  paid  to  carry  out 
the  decree.  If  the  whole  amount  shall  be  required,  the  other 
parties  to  the  original  decree  cannot  be  injured,  nor  will  they 
be  injured  if  the  Court  should  find  that  the  payment  of  less 
than  the  whole  will  be  sufficient.  No  decree  that  this  Court 
shall  make  in  this  case,  can  affect  injuriously  the  interests  of 
other  parties  to  the  decree.  The  pro  rata  contribution  by  the 
decree  is  the  rule  of  action  of  this  Court,  in  giving  effect  to  it, 
the  same  as  in  the  Court  of  Ohio. 

This  view  is  not  in  conflict  with  the  case  of  Bargh  ^  Ar- 
etUariuB  v.  Page  Ligersoll  et  ah  4  McLean  11.  In  that  case 
the  suit  was  brought  on  a  joint  liability,  one  of  the  parties 
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being  a  oitizen  of  tbe  same  State  irith  the  plaintiff.  But  in 
this  case  the  defendant  is  a  citizen  of  Illinois,  and  his^brother 
and  partner  died  some  years  ago,  insolvent;  so  that  the  pres- 
ent defendant  stands  on  his  individual  responsibility,  in  no 
respect  so  connected  with  others,  as  to  affect  the  jurisdiction 
of  this  Court.  As  regards  the  question  of  distribution,  the 
principle  being  fized  by  the  Ohio  decree,  it  may  as  veil  be 
made,  so  far  as  the  defendant  is  concerned,  by  this  as  the 
Ohio  Court  The  report  of  a  Master  can  lay  the  facts  before 
us. 

The  act  of  1889  authorizes  this  Court  to  take  jurisdiction 
on  a  joint  demand,  under  the  statutory  provision,  that  a  judg- 
ment against  a  joint  obligor  shall  not  prejudice  his  co-obligor. 

Upon  the  whole,  the  demurrer  is  overruled  and  a  rule  for 
answer  is  entered. 


ThKE  ET  XL.  V.  Propeller  St.  Joseph. 

Where  a  p«rt  of  the  eargo  is  Uuown  overboard  for  the  aafeiy  of  the 
TOBflely  and  the  Hvee  of  the  paseeiigers,  a  oontribution  may  be  reqiured 
firom  the  owner  of  the  yessel,  and  the  cargo  sayed. 

This  1b  giyen  in  the  exercise  of  a  maritime  jurisdiction  and  on  the  princi- 
ple of  a  general  average. 

Thongh  there  may  be  a  remedy  at  law,  on  bonds  given,  yet  that  doei 
not  take  away  the  jurisdiction  in  admiralty. 

Where  a  lien  in  Admiralty  attacheS|  it  follows  the  proceeds  into  the 
hands  of  assignees. 

Mr.  Wate  for  libellants. 

Mr.  Biojfne  for  the  respondent. 

OPINION  OP  THE  COURT. 

This  is  an  appeal  in  Admiralty.  On  a  voyage  from  Buffalo 
to  Chicago,  in  the  fall  of  1851,  the  propeller  St.  Joseph  being 
laden  with  a  cargo  of  merchandise,  by  stress  of  weather  was 
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driven  on  the  Michigan  shore  of  L&ke  Huron,  st  half  past 
Beren  o'clock  in  the  evening.  It  was  found  impossible  to 
back  or  heave  the  vessel  off.  All  hands  were  immediately 
employed  to  constract  a  temporary  dock  on  which  to  convey 
the  cargo  to  the  shore.  The  next  morning,  the  hands  com- 
men^d  carrying  the  goods  on  shore,  and  continued  the  same 
daring  the  day;  but  in  the  evening  the  wind  hanled  to 
east  south  east,  blowing  a  gale,  and  causing  the  boat  to  strike 
heavily  and  leak  badly.  The  temporary  dock,  was  broken 
up  by  the  heavy  sea. 

The  danger  of  the  loss  of  the  vessel  and  cargo  became 
imminent,  unless  she  was  speedily  lightened  and  got  off. 
And  to  accomplish  this^  large  quantities  of  merchandize  were 
thrown  overboard,  by  means  whereof,  the  remainder  of  the 
cargo,  and  the  vessel,  were  saved. 

A  libel  was  filed  claiming  contribution  from  the  vessel  on 
a  general  average. 

The  answer  admits  the  allegations  of  the  libel,  but  the 
lien  on  the  vessel  is  denied ;  and  it  is  alleged,  that  when  the 
goods  were  delivered  to  the  consignee,  an  average  bond  was 
entered  into,  in  which  the  owners  agreed  to  pay  the  balance 
of  the  average,  and  that  thereby  the  lien  on  the  vessel  and 
cargo  saved,  were  waived. 

The  District  Court  entered  a  decree  against  the  defendant. 

In  returning  the  answer  the  counsel  rely  on  the  case  of 
Ckaler  V.  Basy  7  Howard. 

That  was  a  case  where  a  vessel  on  a  voyage  from  New 
Orleans  to  Boston,  was  run  ashore  in  a  storm  in  Massa- 
chusetts Bay,  by  which  the  vessel  was  lost,  but  tiie  cargo  and 
the  lives  of  the  passengers  were  saved,  the  amount  of  the 
cargo  being  of  the  value  of  five  thousand  four  hundred  dol- 
lars, which  was  delivered  to  the  consignee  at  Boston. 

The  Court  in  that  case  held,  that  the  goods  having  been 
delivered  to  the  consignee,  the  lien  under  the  general  average 
was  terminated. 
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ATerago  eontribntioii  is  the  creation  of  the  maritime  lav, 
and  is  founded  in  the  great  principles  of  equity.  This  prin- 
ciple is  f uUj  recognised  in  the  Bhodian  laws,  and  is  sanctioned 
hj  all  ciyiUanSy  who  have  either  spoken  or  written  oa  the 
sohject.  It  is  nothing  more^  nor  less  thwi  the  sacrifice  of  the 
cargo  or  a  part  of  it,  to  preserye  the  lives  of  the  passengers 
under  the  greatest  emergencies.  Or  to  strand  the  vessel  to 
save  the  lives  of  the  passengers  and  the  cargo.  In  such  cases 
those  who  have  suffered  loss  to  save  the  cargo  or  veasely  shall 
have  a  general  average  of  the  property  saved,  whether  vessel 
or  cargOy  or  a  part  of  the  cargo,  in  proportin  to  the  loss  sus- 
tained. No  subject  can  be  more  purely  maritime  than  this. 
And  it  is  said  the  contribution  may  be  recovered  in  equity 
and  in  law.  If  the  depaand  be  a  lien  upon  any  property 
within  the  reach  of  the  Court,  the  proceedings  may  be  tn 
rem.  And  if  any  individual  within  the  process  of  the  Court  is 
liable,  the  proceedings  may  be  against  him  inperdonam*  The 
lien  still  continues  on  the  property  in  the  hands  of  assignees. 
This  doctrine  is  laid  down  in  Sheppard  v.  Tayhfy  6  Petetm, 
675.  And  it  has  been  the  rule  of  decisions  in  the  Courts  of 
the  United  States. 

A  maritime  lien  adheres  to  the  proceeds  of  the  thing  into 
whose  hands  soever  it  may  go ;  and  the  owner  becomes  per- 
sonally liable,  and  may  be  proceeded  against  in  personam 
This  lien  upon  proceeds  often  extends  to  judicial  sales. 

It  is  argued  that  there  is  no  jurisdiction  in  this  case,  as  ap- 
pears from  the  decision  of  Ou&er  v.  Bciey  above  cited ;  from 
the  remarks  of  the  Court  in  that  case,  it  does  seem  to  have 
turned  upon  a  question  of  jurisdiction.  The  Court  say,  ^^  We 
think  the  case  is  not  within  the  Admiralty  jurisdicti<m." 
On  this  ground  the  judgment  was  reversed  and  the  cause 
was  remanded  to  the  Circuit  Court,  with  orders  to  dismiss  the 
libel. 

In  the  case  of  OuUeTf  the  libel  was  filed  in  prntanam^  by 
the  owner  of  the  vessel,  against  the  consignee,  claiming  con- 
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tribution  firom  the  part  of  the  cargo  sared,  for  his  lost  vesaeL 
The  Court  say,  in  general  average^  ^'the  parly  entitled  to 
contribution  has  no  abeolnte  and  unconditional  Uen  npon  the 
goods  liable  to  contribute.  The  Captain  has  a  right  to 
retain  them  nntil  the  general  ayerage  with  which  they  are 
charged  has  been  paid  or  secured.  This  right  of  retainer 
18  a  qualified  lien,  to  which  the  party  is  entitled  by  the  mari- 
time law.  But  it  depends  upon  the  possession  of  the  goods 
by  the  master  or  ship  owner,  and  ceases  where  they  are  de- 
liyered  to  the  owner  or  consignee.  It  does  not  follow  them  « 
into  their  hands,  nor  adhere  to  the  proceeds." 
.  This  would  not  seem  to  be  a  decision  of  want  of  jurisdic- 
tion, but  on  the  merits.  It  might  be  a  matter  of  doubt 
whether  the  defendant  being  consignee  and  not  owner,  haying 
received  the  property  as  damaged  and  sayed  property,  not 
haying  undertaken  by  bond  or  otherwise  to  pay  an  ayerage 
contribution,  was  personally  liable  to  pay  it. 

But  the  libel  in  the  present  case  was  a  proceeding  in  rem 
against  the  yessel,  on  a  general  ayerage;  so  that  there  is  an 
important  difference  between  the  case  in  7  Satoard  ,and  the 
one  before  the  Court.  The  decision,  howeyer,  in  the  case  of 
OuUer,  was  by  a  diyided  Court,  and  it  has  not  been  satisfac- 
tory to  the  profession,  nor  was  it  a  decision  in  accordance 
with  the  prior  decisions  of  the  Supreme  Court.  I  should  conform 
to  it  in  a  case  that  could  not  be  distinguished  from  its  princi- 
ples. 

It  seems  to  be  a  settled  principle,  that  where  the  maritime 

•  jurisdiction  attaches,  the  demand  may  be  recoyered  in  rem 

or  in  pereonam.    It  does  not  follow  that  where  an  action  may 

be  maintained  on  the  contract,  as  in  this  case,the  maritime 

jurisdiction  may  not  be  exercised. 

The  jurisdiction  of  our  Court  of  Admiralty,  is  not  limited 
by  that  of  the  English  Admiralty. 

The  decree  of  the  District  Court  in  this  case  is  affirmed. 
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Jahbs  B.  Bussbll  v.  John  Barnbt. 

The  8th  section  of  the  reyised  Statute  of  the  8d  of  March,  1846,  reqnires 
three  things  to  protect  the  tenant  in  possession.  1.  He  must  haye  entered 
upon  the  land  in  good  fkith,  under  color  of  title.  2.  He  must  hare 
been  in  possession  for  soTen  years,  before  suit  was  brought.  8.  He  must 
haTO  paid  all  taxes  assessed  on  the  land  during  that  period. 

To  protect  the  possession  under  the  ninth  section,  two  things  only  are 
required.  1.  Color  of  title  made  in  good  faith.  2.*'He  must  hare  paid  all 
taxes  assessed  on  the  land  seyen  years  before  suit  was  brought.  The  aboye 
sections  impose  a  limitation  on  titles. 

On  the  grounds  stated,  they  declare  the  land  shall  be  held  and  adjudged  to 
belong  to  the  occupant  or  the  person  who  has,  for  seyen  years,  paid  the  taxes. 

The  act  does  not  operate  directly  on  the  title,  but  conditionally.  It  is  a 
Statute  of  limitations,  and  therefore,  does  not  impair  the  obligation  of  the 
contract. 

An  indiyidual  must  claim  under  one  section,  and  cannot  claim  under 
bothu  Haying  been  in  possession  less  than  seyen  years,  he  cannot  claim 
under  the  8th  section,  nor  can  he  claim  under  the  9th  section  where  the 
land  is  not  yacant  and  unoccupied  for  seyen  years. 

Under  this  section,  the  tenant  must  bring  himself  strictly  within  the 
Statute. 

Mr.  Weedy  for  plaintiff. 
Mr.  Peter$y  for  defendant. 

OPmiON  OF  JUDGE  m'X^EAN. 

This  is  an  ejectment  brought  to  recover  a  tract  of  land  in 
the  possession  of  the  defendant,  and  which  he  claims  under 
a  tax  title,  having  paid  the  taxes  thereon  for  seven  years 
before  the  institution  of  this  suit.  It  is  admitted  the  de- 
fendant, resting  only  on  his  deed  from  the  auditor  on  the  tax 
sale,  could  not  maintain  his  right,  as  there  are  in  the 
proceedings  prior  to  the  sale,  certain  defects,  which  would  be 
fatal  to  his  title.  But  he  does  not  rest  his  defence  on  his  tax 
deed,  although  upon  its  face  it  is  prima  facie  a  good  title ; 
but  he  relies  on  the  act  of  1889,  republished  in  the  revised 
Statutes  of  1845,  the  8th  section  of  which  provides,  that 
<<  every  person  in  the  actual  possession  of  lands  or  tenements, 
under  claim  or  color  of  title,  made  in  good  faith,  and  who 
.shaQ  for  seven  successive  years,  continue  in  such  possession^ 
87a 
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and  shall  also,  during  said  time,  pay  all  taxes  that  are  legally 
assessed  on  such  lands  and  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  oirner  of  said  lands  or  tenements, 
to  the  extent  and  according  to  the  purport  of  his  or  her  paper 
title.  All  persons  holding  under  such  possession  bj  par- 
chase,  devise,  or  descent,  before  said  seyen  years  shall  hare 
expired,  and  who  shall  continue  such  possession,  and  continue 
to  pay  the  taxes  as  aforesaid,  so  as  to  complete  the  possession 
and  payment  of  taxes  for  the  term  aforesaid,  shall  be  en- 
titled to  the  benefit  of  this  section." 

There  are  three  essential  •requisites,  under  the  above 
section  to  constitute  a  valid  defense  in  this  case.  First,  the 
defendant,  in  the  purchase  at  the  tax  sale  and^  obtaining  tbe 
deed,  must  have  acted  in  good  faith.  He  must  have  made 
the  purchase  with  the  belief  that  he  was  acquiring  a  good 
title  under  such  sale ;  and  die  deed  \xpotk  its  face  must  pur- 
port to  convey  a  good  title.  And  this  is  wholly  inconsistent 
with  any  fraudulent  contrivance  or  unfairness  in  the  par- 
ehase,  or  any  knowledge,  at  the  time,  that  the  sale  was  void. 

In  the  second  place,  he  must  have  entered  into  the  pos- 
session with  an  honest  intention  to  occupy  it,  believing  it  to 
be  his,  and  that  possession  must  be  continued  by  him  or  his 
assignee  for  the  term  of  seven  years,  before  an  action  for  the 
title  shall  be  brought. 

In  the  third  {dace,  he  or  his  assignee  must  not  only  have 
remained  in  possession  for  seven  year&,buthe  must  have  paid 
all  taxes  legally  assessed  thereon* 

These  three  requisites  having  been  complied  with,  the 
Statute  dedarea,  ^^  he  shall  be  held  and  adjudged  to  be  ike 
legal  owner  of  the  land.'' 

What  is  the  character  of  this  act.  It  variea  somewhat  in 
form  from  an  ordinary  Statute  of  Innitatioiis.  But  in  con- 
sidering an  act  we  must  regard  its  effect  rather  than  its 
phraseology.  A  Statute  of  limitations  in  regard  to  real  estate 
generally  jirovides  that  "  every  real  possessory  action  ahJi 
be  brought  within  —  years  next  after  the  right  or  tide 
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accraes,  »nd  not  after/'  Now  the  right  of  action  accrnes  so 
soon  as  an  adversary  possession  is  taken,  and  the  effect  is,  if 
the  action  be  not  brought  before  the  expiration  of  the  time 
specified,  that  the  right  of  entry  is  gone*  In  other  words,  his 
right  is  declared  to  be  nnaTailsJ[)le. 

The  above,  does  not  in  terms  render  the  title  of  the  origi- 
nal owner  inoperative  and  void,  but  it  takes  from  him  the 
means  of  recovery.  The  right  of  entry  is  gone,  and  without 
this  his  interest  in  the  land,  in  effect,  is  extinguished.  And 
this  consequence  results  from  the  adversary  possession  of  the 
defendant.  The  eighth  section  above  cited  provides,  that  the 
person  whose  possession  and  payment  of  taxes  bring  him  within 
its  provisions,  shall  ^^  be  held  and  adjudged  the  legal  owner." 

lii  both  cases  the  claim  of  the  occupant  is  protected,  and 
the  effect  to  both  parties  is  the  same.  The  former  owner  has 
lost  his  right  of  entry  on  the  premises,  and  is  barred ;  and  in 
the  other  case  the  owner  is  barred,  by  the  right  given  to  the  oc- 
cupant under  the  Statute.  In  both  cases  the  title  of  the  former 
owner  is  barred.  Barred  from  bringing  his  action,  in  the  one 
case,  and  in  the  other,  by  the  paramount  right  of  the  occupant. 

Statutes  of  limitations  are  founded  upon  public  policy. 
They  have  been  adopted  in  all  civilized  countries,  whether  un- 
der the  civil  or  the  common  law.  They  have  had  a  salutary  ef- 
fect in  giving  quiet  and  greater  certainty  to  titles  of  real  estate. 

The  objection  that  this  section  acts  upon  the  title  and  not 
upon  the  remedy  of  the  owner,  is  more  specious  than  sound. 
Whether  the  Statute  operate  upon  the  right  of  remedy  or  the 
right  of  property,  in  a  case  stated,  it  produces  the  same  result 
to  the  original  owner.    In  either  case  his  title  is  without  effect. 

The  objection  that  the  Statute  cannot  operate  except  on 
titles  acquired  subsequent  to  its  date,  is  not  sustainable. 
Statutes  of  limitations  affect  all  titles  to  real  estate  without 
having  regard  to  their  dates,  as  they  have  upon  personal  obliga- 
tions. The  question  is,  has  the  Statute  run  the  time  limited, 
against  the  title  claimed,  or  the  chose  in  action  declared  oiv. 

Whether  the  Statute  provide  any  savings  for  disabilities, 
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is  a  matter  of  policy,  addressed  to  the  discretion  of  the  legis- 
lature, but  does  in  no  respect  affect  its  power. 

The  8th  section  is  not  indefinite  as  to  time.  It  proyides  that 
if  any  person  shall  remain  in  possession  of  lands  or  tenements 
seven  successive  years,  under  a  color  of  title  made  in  good 
faith,  and  shall  pay  the  taxes  during  that  period,  he  shall  he 
held  and  adjudged  to  be  the  legal  ow:ner.  11  he  remain  in  pos- 
session a  less  number  of  consecutive  years,  or  shall  fail  to  pay 
the  taxes  for  the  same  time,  he  has  no  claim  under  the  section. 

But  in  this  case,  although  the  defendant  may  have  paid 
the  taxes  for  seven  successive  years,  it  is  admitted  that  he 
has  occupied  the  premises  in  controversy  only  a  part  of  that 
time.  He,  therefore,  cannot  defend  his  possession  under  the 
8th  section  of  the  act.  The  claim  he  asserts,  must  rest  upon 
the  9th  section,  or,  partly,  on  both. 

The  9th  section  provides  that,  "  whenever  a  person  having 
color  of  title,  made  in  good  faith,  to  vacant  and  unoccupied  land, 
shall  pay  all  taxes  legally  assessed  for  seven  successive  years  he 
or  she  shall  be  deemed  and  adjudged  to  be  the  legal  owner  of 
said  vacant  and  unoccupied  land,  to  the  extent  and  according 
to  the  purport  of  his  or  her  paper  title.''  And  the  benefits 
of  the  Statute  are  extended  to  purchasers  under  the  tax  payer. 

This  section  dispenses  altogether,  with  an  adversary  pos- 
session, by  which  notice  to  the  original  owner  is  presumed. 
This  is  a  new  and  an  extraordinary  provision  in  a  Statute  of 
limitations.  It  requires  only  a  color  of  title  for  the  land 
made  in  good  faith,  and  the  payment  of  the  taxes  assessed 
upon  it,  for  seven  successive  years,  to  protect  the  possession 
of  the  occupant.  The  title  must  be  of  the  same  character, 
as  the  title  under  the  8th  section,  as  above  described.  And 
this  title,  under  the  9th  section  is  avoided,  if  it  shall  appear 
that  the  owner  has  paid  the  tax  in  any  one  or  more  years, 
within  the  successive  seven  years,  for  which  the  taxes  are 
alleged  to  have  been  paid,  by  the  claimant. 

Under  the  provisions  of  the  Statute,  this  title  may  be  ac* 


JULY  TERM,  1855, 681 

James  B.  Russell  v,  John  Barney. 

quired,  without  notice  to  the  owner,  either  express  or  implied. 
No  act  is  required  to  be  done,  from  which  any  presumption 
of  notice  can  arise.  The  payment  of  the  taxes  cannot  be 
construed  into  notice  to  the  owner,  as  is  often  done  by 
different  claimants  of  the  same  land  without  notice  to  either. 
The  only  negligence  chargeable  to  the  owner  is,  that  for  seven 
successive  years  he  has  failed  to  pay  the  tax*  No  sale  of 
the  land  for  taxes  is  necessary.  The  payment  of  the  tax  pre- 
vents tiie  State  officers  from  taking  any  steps  against  the  land, 
for  the  collection  of  the  tax,  which  would  require  public  notice 
to  be  given.  The  acts  of  the  party  who  seeks  to  appropriate 
the  land,  are  necessarily  known  only  to  himself  and  the  per- 
son to  whom  he  pays  the  tax.  And  indeed  the  person  receiv- 
ing the  tax,  may  suppose  it  to  have  been  paid  for  the  owner. 

Under  neither  of  the  above  sections  need  the  color  of  title 
emanate  from  the  State.  It  must  be  made  in  good  faith,  by 
a  person  who  believes  himself  to  have  a  title ;  and  the  deed, 
npon  its  face,  must  purport  to  convey  a  good  title.  If  it  be 
defective  upon  its  face,  in  this  respect,  it  does  not  convey  a 
title  within  the  Statute.  But  it  is  not  necessary  that  the  fee 
should  actually  pass  by  the  deed,  for  in  such  a  case  the 
Statute  would  be  unnecessary.  It  was  intended  to  protect 
the  right  of  the  occupant  who  cannot  trace  his  title  to  a 
legitimate  source,  or  which  may  be  defective  in  the  deraign- 
ment  of  title  behind  the  instrument  under  which  he  claims. 

Do  either  of  the  above  sections  impair  the  obligations  of 
the  contract  within  the  10th  section  of  the  first  article  of  the 
Federal  Constitution,  which  declares  ^^  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts"  ? 

If  these  sections  operate  as  limitations,  they  cannot  be  held 
to  impair  the  obligations  of  the  owner's  title.  He  is  bound 
under  the  8th  section,  by  a  failure  to  pay  his  taxes  for  seven 
years  in  succession,  and  his  presumed  acquiescence  in  the  ad- 
versary occupation  by  the  claimant.  Under  the  9th  section, 
the  bar  is  made  complete  by  the  defalcation  of  the  owner  to 
pay  the  tax  in  any  one  year  for  seven  successive  years;  and 
in  the  payment  of  those  taxes  for  that  term  by  the  claimant. 
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The  law  is  foimded  upon  a  pmblie  policy,  and  does  not  act  di- 
rectly upon  the  title  in  either  of  these  cases,  but  conditionally. 
There  mnst  be  great  negligence^  on  the  part  of  the  owner,  in 
a  public  duty,  and  there  most  be  positiTe  action  by  the 
claimant.  On  the  conciirrenee  of  these  two  oonditi<mB,  under 
the  9th  section,  the  possession  is  protected ;  and  nnder  the 
8th  section  or  third  requisite,  possession  is  required. 

The  case  ol  Fletcher  r.  Peck,  6  Ormcky  87,  does  not  apply 
to  the  &ets  in  this  case.  The  Legislature  of  Georgia  decbved 
the  grant  to  Peck,  made  by  a  prior  Legislatore,  void.  And 
the  Supreme  Ooort  held,  ^*  a  grant  made  in  pursnanoe  of  a 
contract,  is  an  executed  contract,  and  its  obligations  may  he 
impaired  by  a  law  of  a  State." 

It  is  argued  that  the  above  act  is  in  yiolation  of  Article  6 
of  the  amendments  to  the  Constitution,  which  declares,  ^^Nor 
shaU  any  person  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."  This  provision  is  intended  to 
restrain  the  action  of  the  Federal  Government,  and  like  lihe 
7th  Article,  seeure,  in  cases,  at  common  law,  a  trial  by  jury, 
where  the  controversy  shall  exceed  twenty  dollars,  is  not 
obligatory  on  the  States. 

But  if  the  above  restriction  did  apply,  it  would  not  nnllify 
the  law,  as  it  contemplates  an  inquiry  and  the  establishment 
of  the  facts  required  to  protect  the  right  of  the  occupant 

There  is  no  power  in  the  Federal  Constitution,  or  the  laws 
of  Congress  made  under  it,  to  set  aside  the  provisions  of 
either  of  the  above  sections,  and  their  construction  must  rest 
with  the  Supreme  Court  of  the  State.  I  regret  that  this 
question  has  not  been  decided  by  the  judiciary  of  niinois,  as 
I  should  follow  such  decision  as  a  part  of  the  Statute  of  the 
State.  This  is  uniformly  done  in  the  construction  of  Statutes 
which  do  not  conflict  with  the  Constitution  or  laws  of  the  Union. 

The  right  of  the  daimant  under  the  9th  section  is  techni- 
cal, and  without  any  other  merit  than  that  of  contributing  in 
a  very  small  degree  to  the  revenue  of  the  State.  And  thiB 
act,  though  legal,  is  stript  of  all  merit  when  the  motive  which 
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prompted  it  is  considered.  It  is  a  mode  of  acquiring  real 
estate,  not  dishonest,  because  legal*  This  being  the  aspect 
in  which  I  feel  bound  to  consider  the  claim,  the  most  rigid 
technical  rules  of  construction  shall  be  applied  to  it.  As  die 
acts  to  sustain  the  claim  are  without  merit,  the  right  must  be 
maintained  by  a  strict  compliance  with  every  tittle  of  the 
Statute.  No  implication  can  arise  in  fayor  of  the  right  set 
up ;  no  waiver  of  the  letter  of  the  act  for  a  substantial  com- 
pliance with  it.  The  claimant  rests  upon  the  letter,  and  by 
the  letter  his  right  should  be  adjudged. 

The  right  of  the  defendant  cannot  stand  this  test.  His 
claim  under  the  8th  section  cannot  be  sustained,  as  his  pos- 
session of  the  premises  was  only  a  part  of  the  seven  years 
required.  He  cannot  sustain  it  under  the  9th  section,  as  a 
part  of  the  seven  years  the  land  claimed  was  ziot  ^^  vacant 
and  unoccupied."  He  must  claim  under  one  of  the  sections, 
as  he  cannot  claim  under  both.  It  was  competent  for  the 
legislature  to  provide  for  the  operation  of  the  right  under  the 
9th  section  although  the  claimant  occupied  the  premises  a  part, 
of  the  time.  But  aa  the  Statute  now  stands,  the  land  was  not 
^'vacant  and  unoccupied,"  if  occupied  by  the  claimant  or  any 
other  person,  tt  may  be  said  that  the  occupancy  of  the  land 
by  the  claimant  is  more  favorable  to  the  owner,  as  it  may  be 
notice  to  him ;  but  the  answer  is,  in  the  words  of  the  Statitta, 
the  land  must  be  ^^  vacant  and  unoccupied."  The  facts  bring 
the  case  within  the  reason  of  the  9th  section,  but  not  within 
its  words.  In  such  cases  the  Supreme  Court  of  Illinois  has 
held  that  the.  Statute  does  notconstitute  a  bar^  but  they  may 
be  considered  omitted  cases,  which  the  legislature  has  not 
deemed  proper  to  limit.  JBedeU  v.  Jannej/j  4  OUhnan,  194. 
A  special  power  granted  by  Statute,  affecting  the  rights  of 
individuals,  and  which  directs  the  title  of  red  estate,  ought 
to  be  strictly  pursued,  and  should  so  appear  on  the  face  of  the 
proceedings.    Smith  et  ol.  v.  MUemon^  1.  Seamman^  328. 

Upon  the  whole,  my  opinicm  is,  that  a  judgment  should  be 
entered  for  the  plaintiff. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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The  UmxBD  States  v.  Jahes  H.  Fobsyths. 

To  soBtain  an  indictment  under  the  16tli  section  of  the  Bubtreasniy  law, the 
proof  must  be  clear  thai  the  defendant  has  yiolated  some  specific  prorision 
of  the  act 

A  duly  certified  transcript  from  the  treasury  is  made  eridenee  and  de- 
clared to  be,  prima  fadu  evidence  of  embesilement;  bat  where  the  items  of 
snoh  cTidence  haye  been  estimated  and  made  up  fh)m  hearsay,  they  are  not 
admissible. 

Where  the  expenditures  of  the  Collector's  Office  are  greater  than  its  re- 
ceipts, to  conyict,  theeyidence  must  show  beyond  a  reasonable  doubt,  that 
he  has  used  the  money,  or  reftised  to  pay  it  oyer,  in  yiolation  of  the  law. 

An  offer  to  make  a  deposit  of  fourteen  thousand  dollars,  to  secure  the 
goyemment,  for  any  balance  that  might  be  found  against  him,  is  nothing 
more  than  a  proposed  compromise,  to  ayoid  the  prosecution,  and  cannot  be 
reeeiyed  as  eyidence  of  indebtment  to  any  specific  amount. 

Mr.  Morton^  District  Attorney,  for  plaintiffs. 
Messrs.  Spatdding  ^  Backus^  for  defendant. 

OPINION  OF  THE    COURT. 

The  defendant  having  been  appointed  Collector  of  the  Cns- 
torn  8  for  Port  Miami,  in  the  State  of  Ohio,  gave  bond  and 
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flecurity,  as  the  law  requires,  for  the  performance  of  his  duty, 
dated  80th  of  September,  1848.  He  remained  in  office  until 
the  llih  of  November,  1850,  when  he  was  removed,  and  his 
successor,  Mr.  Riley,  was  appointed.  From  the  81st  of  March, 
1849,  to  the  time  of  his  removal,  one  year  and  seven  months, 
he  made  no  returns,  and  on  this  ground  he  was  removed  from 
office,  and  indicted  under  the  16th  section  of  the  Sub-Treasury 
law.  That  section  provides  that  if  any  one  charged  with  the 
safe  keeping  of  the  public  money  and  the  disbursement 
thereof,  shall  convert  to  his  own  use,  in  any  way  whatever,  or 
shall  use,  by  way  of  investment  in  any  kind  of  property  or 
merchandise,  or  shall  loan  or  exchange  it  for  other  funds,  or 
deposit  it  in  bank,  or  any  failure  to  pay  over  or  to  produce 
the  public  moneys  intrusted  to  such  person,  shall  be  held  to 
be  prima  facte  evidence  of  embezzlement,  and  he  shall  be  sen- 
tenced to  imprisonment,  for  a  term  not  less  than  six  months 
nor  more  than  ten  years,  and  to  a  fine  equal  to  the  amount  of 
the  money  embezzled. 

And  it  is  declared  that  a  transcript  from  the  books  and 
proceedings  of  the  Treasury,  shall  be  prima  facie  evidence  of 
the  balance  in  his  hands.  And  it  is  further  provided,  that  a 
refusal  to  pay  any  draft,  order  or  warrant,  whether  in  or  out 
of  office,  of  the  Treasurer,  for  any  public  money  in  his  hands, 
shall  be  deemed  as  prima  fade  evidence  of  embezzlement. 

A  jury  being  sworn,  it  was  proved  that  after  his  removal, 
being  at  Washington,  the  defendant  proposed  to  deposit  four- 
teen thousand  dollars  in  the  Treasury  to  secure  the  payment 
of  any  amount  of  moneys  which  should  be  found  in  his  hands. 
But  the  government  officers  refused  to  receive  the  money  for 
the  purpose  proposed.  From  the  returns  entered  upon  the 
transcript,  the  government  would  appear  to  owe  the  defendant 
above  twelve  hundred  dollars. 

A  number  of  witnesses  were  examined  who  paid  duties  to 
the  defendant,  on  imported  merchandise  from  Canada.    The 
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transcript  being  offered  in  evidence  was  objected  to,  on  the 
ground  that  the  items  were  not  set  down  from  the  returns  of 
the  defendant,  but  were  returned  by  his  successor,  from  talk- 
ing with  the  persons  who  had  paid  duties  into  the  office. 

The  Treasury  transcript  is  made  evidence  when  duly  ci- 
tified. There  is  no  objection  to  the  authentication  of  this 
document,  but  the  items  of  which  a  considerable  part  of  it  is 
composed,  though  put  into  the  transcript,  are  not  evidence. 
They  were  not  ascertained  and  established  by  the  ordinary 
official  action  of  the  department,  and  consequently  they  are  not 
evidence.  Many  of  the  items  were  put  down  by  an  estimate, 
and  others  had  no  better  proof  of  their  verity  than  hearsay, 
which  is  not  admissible. 

The  evidfflioe  of  the  payment  of  duties  was  not  satisfactory, 
as  it  led  to  no  certain  result.  The  expenditure  of  the  office 
was  greater  than  its  receipts,  so  that  it  does  not  appear  that 
the  money  he  had  in  his  hands  was  greater  than  the  sum  he 
paid  out.  And  the  Court  instructed  the  jury,  that  as  this 
was  a  criminal  procedure,  the  proof  must  clearly  show  that 
he  was  guilty  of  appropriating  money  to  his  own  use,  or  that 
he  loaned  it,  or  failed  to  pay  it  over  when  demanded.  The 
transcript  is  no  evidence  for  the  reasons  stated*  nor  does  the 
parol  evidence  show,  beyond  reasonable  doubt,  that  he  has 
violated  any  specific  provision  of  the  act. 

The  proposal  by  the  defendant  to  deposit  fourteen  thousand 
dollars  to  secure  the  government  in  any  amount  that  might 
be  found  due  to  it,  was  not  an  admission  of  any  amount  being 
due,  but  a  proposal  of  compromise  to  avoid  a  criminal  prose- 
cution. 

The  Prosecuting  Attorney  has  read  the  first  section  of  the 
act  of  March  8d,  1849 ;  which  declares  that  from  and  after 
the  thirtieth  day  of  June,  1849,  the  gross  amount  of  all  duties 
received  firom  customs,  from  the  sales  of  public  lands,  and 
from  all  miscellaneous  sources,  for  the  use  of  the  United 
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States,  shall  be  paid  by  the  officer  or  agent  receiving  the 
same*  into  the  Treasury  of  the  United  States  at  as  early  a  day 
as  practicable,  without  any  abatement  or  deduction  on  account 
of  salary,  fees,  costs,  charges,  expenses,  or  claim  of  any  de- 
scription whatever. 

This  act  was  intended  to  take  away  all  excuse  from  Collec- 
tors to  withhold  payments  into  the  Treasury,  under  the  pre- 
tence that  they  were  responsible,  as  Collectors,  on  various 
grounds,  to  individuals  for  services  rendered,  &c«  ^  This  was 
the  evil  which  the  law  was  intended  to  remedy.  And  it  was 
a  regulation  in  civil  cases  and  can  have  no  direct  application 
to  the  case  before  us.  The  law  did  not  take  effect,  until  three 
months  after  the  default  of  the  defendant  is  alleged  to  have 
commenced.  Under  the  circumstances,  it  is  not  perceived  how 
this  act  can  have  a  serious  or  direct  bearing  in  the  case.  It 
is  not  a  paying  office,  and  there  is  no  evidence,  that  the  defen- 
dant received  any  instructions  upon  the  subject. 

The  jury  found  the  defendant  not  guilty. 


DISTRICT    COUET  EST  ADUXRALTT. 

Lbmubl  Wick  v.  Thb  Schookbb  SAMmOi  STROira. 

Motion  to  dismiss  the  lihel  for  want  of  jmrisdictipa., 

OH9  ^  SearSj  for  the  motion. '       ■  . 
KeUh  ^  Goofij  against  the  motion. 

STATEMENT  OF  THB  CASE. 

The  schooner  Samuel  Strong  was  built  at  the  mouth  of 
Black  River,  Lorain  County,  in  this  State,  in  the  summer  of 
1847,  by  citizens  of  that  County.  In  the  course  of  her  con- 
struction she  contracted  a  large  debt  to  the  libellant,  then 
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and  still  a  resident  of  Cleveland.  8he  was  originally  regis- 
tered at  the  port  of  Cleveland,  and  was  run  by  the  parties  who 
built  her  until  in  or  about  the  month  of  July,  1848,  when  her 
then  owners  sold  one-half  of  her  to  parties  in  Wisconsin,  and 
her  registry  was  changed  from  the  port  of  Cleveland  to  the 
port  of  Chicago.  On  the  18th  of  June,  1855,  the  schooner, 
then  lying  in  the  port  of  Cleveland,  was  attached  by  the 
libellant.  The  present  claimants,  who  allege  themselves  to 
be  htmafde  purchasers  and  sole  owners  of  the  schooner,  filed 
iheir  claim  and  also  their  answer,  which,  among  other  grounds 
of  defence,  excepted  to  the  jurisdiction  of  the  Court  over  the 
schooner,  upon  the  ground  that  the  Statute  of  this  State 
known  as  the  ^^  Common  Carrier "  act.  Swan,  185,  did  not 
create  a  lien  but  conferred  a  remedy  merely.  In  order  to 
save  costs,  it  was  agreed  by  the  counsel  that  the  motion  to  dis- 
miss the  libel  should  be  heard  before  any  steps  were  taken  to 
substantiate  the  libellant's  claim,  or  the  other  grounds  of  de- 
fence. 

OPINIOK  OF  THB  COURT  BT  JUDGB  WILLSON. 

The  libel  in  this  case  was  filed  on  the  18th  of  June,  1855. 
It  seeks  to  enforce  a  lien  for  materials  furnished  by  the  libellant, 
from  May  to  October  inclusive,  in  the  year  1847,  in  the  build- 
ing of  said  schooner  at  Black  River,  in  the  District  of  Ohio. 
The  libellant  is  now,  and  was  in  the  year  1847,  a  resident  of 
the  city  of  Cleveland ;  and  in  the  third  article  of  his  libel,  he 
avers  among  other  things,  that  by  the  maritime  law,  and  the 
law  of  Ohio,  a  lien  is  given  him  in  the  premises,  which  he  can 
enforce  and  by  which  he  can  obtain  redress  in  Admiralty. 

To  the  libel  a  defence  is  interposed  by  Walker,  Bean  & 
Alvord,  claimants,  and  residents  of  the  State  of  Wisconsin, 
who  have  duly  filed  their  claim,  answer  and  exceptions.  The 
defence  made  by  the  pleadings  consists  of, 
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1st.  The  Statute  of  limitation^  in  bar  of  recorery  after  the 
lapse  of  six  years  from  October,  1847. 

2d.  A  judicial  sale  of  the  schooner  Samuel  Strong,  by  vir- 
tue of  a  decree  in  Admiralty,  rendered  by  the  United  States 
District  Court  for  Wisconsin,  on  the  19th  of  May,  1851,  in  a 
cause  civil  and  maritime. 

8.  That  this  Court  has  not  jurisdiction  of  the  subject 
matter  of  this  suit. 

I  have  not  thought  it  necessary  to  examine  aU  the  questions 
which  arise  out  of  this  record,  because  from  the  view  I  have 
taken  of  it,  the  decision  of  the  cause  must  turn  upon  the 
single  question  of  the  jurisdiction  of  the  Court,  and  as  the 
question  of  jurisdiction  is  in  its  nature  a  preliminary  inquiry, 
it  is  certainly  proper,  in  whatever  form  it  may  be  presented, 
that  it  should  be  brought  to  the  consideration  of  the  Court 
at  the  earliest  opportunity,  and  be  decided  before  incurring 
expenses  which  would  be  rendered  fruitless  by  the  dismission 
of  the  cause  for  want  of  jurisdiction. 

It  is  claimed  by  the  counsel  for  the  libellant  in  this  case, 
tJuit  a  maritime  lien  and  a  proceeding  in  rem  are  earreUxHvej 
and  that  wherever  a  proceeding  in  rem  is  competent,  a  lien 
exists,  and  vice  versa. 

This  is  true  beyond  a  question,  when  a  proceeding  in  rem 
in  the  Admiralty  Court  for  wages,  salvage,  collision  or  bot- 
tomry, goes  against  the  ship  in  the  first  instance.  But  this 
rule  does  not  obtain  in  the  case  of  a  domestic  vessel  for  ma- 
terials furnished,  and  when  the  question  of  lien  depends  upon 
the  local  Statute.  This  is  evident  from  the  language  of  the 
12th  rule  in  Admiralty  prescribed  by  the  Supreme  Court  of 
the  United  States.  This  rule  provides  that  ^^  in  all  suits  by 
material  men  for  supplies  or  repairs,  or  other  necessaries, 
for  a  foreign  ship  or  for  a  ship  in  a  foreign  port,  the  libellant 
may  proceed  against  the  ship  and  freight  in  rem^  or  against 
the  master  or  the  owner  alone  in  persanamy  And  the  like 
proceedings  t»  rem  shall  apply  to  cases  of  domestic  ships. 
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wben,  5y  eA^Iotfoflatr,  alien  «9^ttymea 9m^ena7 men ^mp- 
plieiy  repaim  w  other  neee$sarie9.** 

It  may,  therefore,  be  laid  down  as  a  well  established  prin- 
ciple of  maritime  law,  fully  recognized  by  the  Federal  judici- 
ary, that  the  District  Courts  have  a  general  Admiralty 
jurisdiction  in  nm,  in  suit,  by  material  men,  in  cases  of 
foreign  ships,  or  ships  of  another  State ;  and  that  in  cases  of 
domestic  ships  no  lien  is  implied,  unless  the  local  law  gives 
lien;  in  which  event  it  may  be  enforced  in  the  District  Court. 
In  the  case  of  the  General  Smithy  4  Wheaton^  the  Court  de- 
cided with  great  clearness  that,  ^^  when  the  proceeding  is  m 
rem  to  enforce  «  specific  lien,  it  is  incumbent  upon  those  who 
seek  the  aid  of  the  Court,  to  establish  the  existence  of  such 
lien  in  the  particular  case.  When  repairs  have  been  made  or 
necessaries  have  been  furnished  to  a  foreign  ship,  or  to  a  ship 
in  a  port  of  a  State  to  which  she  does  not  belong,  the  general 
maritime  law,  following  the  civil  law,  gives  the  party  a  lien 
on  the  ship  itself  for  security,  and  he  may  well  maintain  a 
suit  tfi  rem  in  Admiralty  to  enforce  his  right.,  But  in  respect 
to  repairs  or  necessaries  in  the  port  or  State  to  which  the  ship 
belongs,  the  case  is  governed  altogether  by  the  municipal  law 
of  that  State,  and  no  lien  is  implied  unless  it  is  recognised  by 
that  law/* 

The  case  before  us  is  one  where  the  materials  were  fur- 
nished to  a  home  vessel  in  her  home  port,  and  the  question 
for  the  Court  to  determine  is,  whether  the  law  of  Ohio  gives  a 
lien,  for  materials  furnished  in  the  building  of  a  ship  or  vessel 
in  this  State,  which  can  be  enforced  in  Admiralty. 

It  is  claimed  by  libellant's  counsel  that  such  a  lien  is  given 
by  an  act  of  the  Legislature  of  Ohio,  entitled,  <^An  act  pro- 
viding for  the  collection  of  claims  against  steamboats  and 
other  water  crafts,  and  authorizing  proceedings  against  the 
same  by  name,"  passed  February  26th,  1840,  and  the  act 
explanatory  thereof,  passed  24th  February,  1848. 

The  first  section  of  the  act  of  1840  provides  'Hhat  steam- 
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boats  and  other  water  crafts  navigatiiig  tiie  waters  within 
and  bordering  on  this  State,  shall  be  liable  for  debts  con- 
tracted on  account  thereof,  by  the  master,  owner,  steward, 
consignee,  or  other  agent,  for  materials,  supplies,  or  labor,  in 
the  building,  repairing,  furnishing  or  equipping  the  same,  or 
due  for  wharfage,"  ftc. 

In  the  second  section  it  is  proTided  that  ^^  any  person  hav- 
ing such  demand,  may  proceed  against  the  owner  or  owners, 
or  master  of  such  craft,  or  against  the  craft  itseff.*^  The 
next  section  merely  gives  directions  how  to  proceed  to  obtain 
a  warrant  of  seizure  when  the  craft  itself  is  sued ;  and  the 
fourth  section  enjoins  upon  the  Gerk  to  issue  a  warrant  re* 
tamable  as  other  writs,  directing  the  seizure  of  such  craft  by 
name  or  description,  as  provided  in  the  third  section  of  the 
act,  or  such  part  of  her  apparel  or  furniture  as  may  be  neces- 
sary to  satisfy  the  demand,  and  to  detain  the  same  until 
discharged  by  due  course  of  law. 

These  are  the  main  provisions  of  the  Statute,  at  least  so 
far  as  the  Statute  itself  concerns  our  present  inquiry.  Does 
this  Statute  give  a  lien  in  the  technical  legal  s^nse  of  tiie 
term  ?  or  in  other  words,  does  the  lien  attach  to  the  water- 
craft,  except  on  seiEure,  by  virtue  of  the  warrant  issued,  and 
in  the  mode  and  under  the  regulations  prescribed  in  the 
Statute? 

It  was  dearly  the  object  of  the  Legislature  in  passing  this 
act,  to  subject  water  craft,  of  the  description  named,  to  be 
sued,  whose  owners  resided  out  of  the  State,  or  if  remde&ts, 
whose  names  w^e  unknown  to  the  creditors.  The  evil  for- 
merly existing,  and  intended  to  be  remedied  by  the  law,  was, 
that  creditors  could  not  always  discover  the  name's  of' the 
owners;  and  without  having  their  names  they  could  not 
bring  suit  against  the  person,  or  by  attachment  against  the 
property.  I  regard  this  law  as  affording  a  remedy  only/ 
There  are  no  wcnrds  in  the  act  expressly  giving  a  Uen,  and  in 
the  language  of  the  Court  in  the  case  of  The  Canal  Boat 
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Suran  y.  Simmontj  11  Ohio  BeporUj  ^^  The  boats  respoiud- 
bility  is  not  in  the  nature  of  a  lien."  I  apprehend  that  it  is 
the  seiiure  which  creates  the  lien,  and  that  until  the  water 
craflb  is  actually  taken  by  warrant,  and  in  the  mode  prescribed 
by  the  law,  no  lien  attaches  to  the  property. 

This  Statute  is  said  to  be  a  transcript  of  the  New  York 
Statute,  under  which  liens  have  been  enforced  by  adjudica- 
tions of  the  Federal  Courts  in  Admiralty  proceedings. 

The  Statute  of  New  York  provides  for  proceedings  in  remj 
in  almost  the  precise  language  of  the  Ohio  Statute,  except 
in  one  important  particular.  It  declares  ^^that  ships  or 
vessels  of  all  descriptions,  &c.,  shall  be  liable  for  all  debts 
contracted  by  the  master,  commander,  owner  or  consignee 
thereof,  on  aecount  of  any  work  done,  or  any  supplies  or  ma- 
terials furnished  by  any  mechanic  or  tradesman,  or  others  on 
account,  or  towards  the  building,  repairing,  fitting,  furnish- 
ing or  equipping  such  ships  or  vessels,  and  that  9uch  debt 
$haU  be  a  lien  upon  euch  ship  or  vessel^  her  tackle^  apparel  and 
fiimiture^  and  shall  be  preferred  to  all  other  liens  thereon, 
except  for  seaman's  wages." 

These  Statutes  are  in  derogation  of  the  common  law,  and 
by  a  well  established  rule  should  be  construed  strictly.  But 
I  can  conceive  no  rule  of  construction  by  which  a  creditor, 
with  a  claim  fairly  established  against  a  vessel  under  the  New 
York  Statute,  could  be  divested  of  his  lien,  or  be  deprived 
the  right  of  enforcing  it  in  the  Admiralty.  His  lien,  by  law, 
attaches  the  moment  the  debt  is  contracted.  By  the  Ohio 
Statute,  it  is  provided  simply,  that  the  vessel  shaU  be  liabUj 
and,  as  in  a  case  of  an  execution,  a  lien  is  established  when 
seizure  is  made  of  the  property. 

The  Ohio  water  craft  Statute  of  1840  was  not  intended  by 
its  authors  to  become  a  lien  law  in  the  legal  sense  of  the  term } 
had  it  been  so,  the  Legislature  would  have  so  declared  it, 
and  it  is  legitimate  to  look  to  the  subsequent  legislation  of 


JULY  TBBM,  1865. ^ 

Lemael  Wiek  9.  The  Sehooner  Stavel  Btrong. 

ibe  Oeneral  ABsembly  to  ascertain  the  intention  of  the  law 
making  power. 

The  Legifllature  of  Ohio,  on  the  11th  of  March,  1843, 
passed  ^^  an  act  to  create  a  lien  in  favor  of  mechanics  and 
others  in  certain  cases/'  In  the  first  section  it  is  provided, 
that  any  person  who  shall  perform  labor,  or  famish  materials 
or  machinery,  for  constructing,  alterbg,  repairing  any  boat, 
vessel  or  other  water  craft,  or  for  erecting  or  repairing  any 
house,  &c.,  shall  have  a  lien  to  secure  the  payment  of  the  same, 
upon  such  boat,  vessel,  or  other  water  eraft,  and  upon  such 
house,  &c."  This  section  gives  the  creditor  a  specific  lie^, 
which,  by  the  act,  continues  two  years  from  the  commence- 
ment of  the  work.  It  is  known,  denominated  and  recogniaed, 
as  a  lien  law.  K  the  law  of  1840  gave  a  lien  which  attached 
before  seizure,  what  reason  or  necessity  for  the  act  of  1843? 

But  whatever  may  be  my  own  views  as  to  th^  intent  and 
construction  of  this  water  craft  law,  I  am  bound  to  follow  and 
adopt  the  construction  given  to  it  by  the  Supreme  Court  of 
Ohio.  In  cases  depending  on  the  Statutes  of  a  State,  the 
Federal  Courts  adopt  the  construction  of  the  State,  when  that 
construction  is  settled  or  can  be  ascertained.  Chief  Justice 
Marshal,  in  delivering  the  opinion  of  the  Court  in  the  case  of 
Mmendoff  v.  Taylor,  10  Wheatofiy  remarked  that,  <'  This 
Court  has  uniformly  professed  its  disposition  in  cases  depend- 
ing on  the  laws  of  a  particular  State,  to  adopt  the  construction 
which  the  Courts  of  the  States  have  given  to  those  laws." 
This  course  is  founded  on  the  principle  supposed  to  be.  uni- 
versally recognised,  that  the  judicial  department  of  every 
goverennmt,  where  such  department  exists,  is  the  appro- 
priate organ  for  construing  the  legislative  acts  of  government. 
On  this  principle  the  construction  given  by  the  Courts  of  the 
several  States  to  the  legislative  acts  of  those  States  is  re- 
ceived as  true,  unless  they  come  in  conflict  with  the  Consti- 
tution, Laws  and  Treaties  of  the  United  States.  What,  th^i, 
88a 
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have  been  the  adjadicatioiui  upon  thiB  question  by  the  Supreme 
Court  of  Ohio? 

In  the  early  caeeB  in  which  that  Court  were  called  upon  to 
giTe  a  conBtruction  to  this  act,  we  find  but  little  to  aid  in  de- 
termining the  question  before  us.  The  first  case,  10  Ohio  R. 
884,  merely  decides  that  a  suit  cannot  be  sustained  for  debts 
incurred  prior  to  the  passage  of  the  act.  The  case  in  11  Ohio 
JB*  488,  decides,  that  suits  may  be  brought  under  the  act  for 
provisions  and  other  necessary  supplies.  These  are  the 
points  decided.  Yet  we  find  the  ohUer  dicta  of  the  judges  de- 
livering the  opinion,  in  the  two  cases,  in  direct  conflict.  In 
the  first  case  Judge  Hitchcock  says — "  This  law  gives  a  lien 
upon  such  crafts  for  certain  claims  against  them."  In  the 
second  case.  Judge  Reed  says — ^^  The  boat's  responsibility  is 
not  in  the  nature  of  a  lien."  And  up  to  the  time  of  the  de- 
cision of  the  case  of  the  Steamboat  Waverly  v.  ClemefU^j  this 
question  was  regarded  as  open  and  unsettled  by  the  Supreme 
Court ;  for  the  judge,  in  delivering  the  opinion  of  the  Court 
in  that  case,  used  the  following  language : — ''It  seems  to  us 
entirely  unnecessary  to  decide  whether  the  liability  of  the  boat 
for  the  debts  contracted  on  her  account,  is  strictly  to  be  re- 
garded as  a  lien  or  not.  When  it  becomes  necessary  to 
decide  that  point,  our  opinions  wiU  be  expressed ;  but  sufS- 
eient  unto  the  day  is  the  evil  thereof."  Whatever  dida  may 
be  found,  therefore,  in  the  reported  cases  previous  to  this, 
should  not  be  regarded  as  binding  authority.  In  the  case  of 
cTones  ^  WatJcvM  v.  Steamboat  Commerce,  14  Ohio  R.  410,  the 
.  question  was  fairly  and  legitimately  raised,  and  decided  with 
great  clearness  and  ability  by  the  Court*  I  shall  make  no 
apology  for  quoting  somewhat  at  length  from  the  opinion  of 
the  Court,  delivered  in  that  case,  by  Judge  Birchard.  After 
stating  the  case  he  proceeds  to  comment  on  the  language  of 
the  act,  and  says,  ''  The  craft  shaU  be  liableJ'  These  words 
have  sometimes  been  spoken  of  as  creating  a  lien  for  the  de- 
mand.    But  these  words  are  not  those  usually  employed  in 
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Statates  when  the  Legislature  intend  to  create  a  lien,  strictly 
speaking.  The  first  section  of  the  act  regulating  judgments 
and  executions,  {Swanj  Stat.  467,)  provides  that  '*  lands,  tene- 
ments, goods  and  chattels  shall  he  suhject  to  the  payment  of 
dehts,  and  tihaU  he  liable  to  he  taken  on  execution  and  be 
sold.''  Here  the  words  are  the  same,  and  yet  this  part  of 
the  act  has  never  been  construed  to  create  a  lien.  The  owner, 
notwithstanding  this  clause,  can  transfer  any  of  the  property 
named,  and  clothe  the  bona  fide  vendor  with  a  good  title,  no 
matter  how  much  he  may  be  indebted.  The  2d  section  creates 
a  lien :  The  lands,  &;c.,  ^^  shall  be  bound"  from  the  date  of  the 
judgment :  The  goods  and  chattels  ^' shall  be  bound"  from  the 
time  they  are  seized  in  execution.  Now  if  the  intention  had 
been  to  create  a  lien,  that  is,  to  hind  the  hoaty  instead  of  creating 
a  liability  to  meme  process  and  be  substituted  as  defendant 
in  place  of  the  owners,  the  fair  presumption  is,  that  the  words 
and  phrases  commonly  used  to  convey  that  intention,  and  not 
those  used  to  convey  a  different  meaning,  would  have  been 
employed.  We  therefore  declare  that  the  first  section  of  the 
act  does  not  creaie  a  lien*  It  merely  declares  a  liability, 
leaving  the  mode  of  enforcing  it  to  the  subsequent  provisions 
in  the  act."  I  have  quoted  the  language  used  by  the  Court 
in  deciding  the  case  referred  to,  lest  its  force  might  be  lost. 
Aside  from  its  binding  authority,  I  regard  the  decision  as 
founded  on  reason  and  sound  principles  of  law.  Neither  do  I 
consider  its  authority  invalidated  by  the  case  of  Webster  v. 
The  Brig  Andes,  18  Ohio  JR*  The  language  of  the  Court  in 
that  case  took  a  wide  range,  but  the  question  we  are  now  con* 
sidering  was  not  legitimately  involved  in  its  decision. 

It  is  to  be  regretted  that  the  Legislature,  in  conferring 
quasi  Admiralty  powers  and  jurisdictions  upon  the  State 
Courts,  should  have  so  framed  that  act  as  to  deprive  a  class 
of  creditors  (whose  interests  it  evidently  sought  to  advance 
and  protect)  from  availing  themselves  of  a  Court  of  Admi- 
ralty to  enforce  their  claim :  and  I  have  no  doubt  that  the 
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flame  reasons  wluch  induced  the  passage  of  the  act  of  1840, 
irUl  prompt  future  legislation  to  enable  the  Federal  as  well 
as  the  State  CourtSi  to  carry  oat  the  just  intentions  of  the 
authors  of  the  act  referred  to. 

As  the  law  now  is,  I  am  constrained  to  dismiss  this  libel  for 
want  of  jurisdiction. 


Uumn)  States  v.  Timothy  O'Callahah. 

OffenoM  of  the  nme  oUn  may  be  iaelvdedHn  the  aune  indictment. 

Though  offences  of  different  olaasei,  amy  not  be  Joined.  Thie  is  the  Jbtg- 
lishrule. 

Offences  of  the  same  class,  under  a  Statute  and  at  common  law  in  Eng- 
land, ma  J  be  united  in  the  same  indictment. 

But  a  late  act  of  Congrees,  requires  offences  vhidhmaj  be  j(Hned,  to  be 
included  in  the  same  indictments 

Offences  c<mimitted  bj  substantially  the  same  act)  it  would  seem,  ought 
not  be  panished  as  acts  committed  at  different  times  and  under  drcumstan- 
oes  wholly  disconnected. 

Mr.  Martonf  District  Attorney,  for  plaintiff. 
Mr.  Bachm^  for  the  defendant 

OPINIOK  07  THB  COUBT. 

The  defendant's  counsel  move  to  quash  this  indictment,  on 
the  ground  that  it  contains  several  charges  of  distinct  offences. 

In  point  of  law  there  is  no  objection  to  the  insertion  of 
seyeral  distinct  felonies  of  the  same  degree,  though  committed 
at  different  times,  in  the  same  indictment  against  the  same 
offender,  and  it  is  no  ground  either  of  demurrer  or  arrest  of 
judgment.  Upon  this  ground  it  has  been  holden,  than  an 
indictment  on  87,  George  8,  c.  70,  may,  without  any  repug- 
nancy, charge  the  double  act,  that  the  defendant  endeavored 
to  incite  a  soldier  to  commit  mutiny,  and  ako  to  incite  him  in 
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traitorous  practices.     Thus,  too,  in  arson,  counts  at  common 

law,  and  on  the  Statute  may  be  joined,  without  danger ;  a 

count  for  a  robbery  may  be  joined  with  another  for  stealing 

privately  from  the  person ;  and  burglary  and  theft,  forcible 

entry  and  detainer,  have  been  frequently  united  in  the  same 

proceeding.    A  count  for  embezzlement  on  the  89  Q-eorge^  8 

o.  85,  may  be  joined  with  a  count  for  a  larceny  on  2  George^ 

2  c.  25,  because  these  offences  are  felonies ;  and  a  count  for 

embezzling  bank  notes  upon  the  89  Oeorge^  2  c.  85,  may  be 

joined  with  a  count  for  larceny  at  common  lav.    2  ffale  178; 

2  Leach  1108;  12  Ward  425;  8  Hast  41;  8  Term  2;  106 ; 

Cfro.  6  e.  41;  8  Ward211;  1  B.  ^  P.  180;  2  Leach  799  . 

lLeach4n;  2I!a9tP.  (7.985-6;  2  ieo^A  1108 ;  8 ilf. ^ 5^ 

589. 

In  Archbold'9  OrimincH  Pleading$j  page  55-6,  he  says,  if  a 
defendant  be  charged  with  two  or  more  offences  in  the  same 
« count  of  an  indictment,  the  count  will  be  bad  for  duplicity, 
except  in  one  or  two  excepted  cases.  But  he  remarks,  ^^  as 
to  charging  a  defendant  with  different  offences  in  different 
counts,  it  admits  of  a  different  consideration/'  A  defendant, 
he  says,  ought  not  to  be  charged  with  different  felonies  in 
different  counts  of  an  indictment ;  as  for  instance,  a  murder 
in  one  count,  and  a  burglary  in  another. 

But  a  late  act  of  Congress  has  a  bearing  upon  this  question 
and  settles  it.    In  the  1st  section  of  the  act  ^^  to  regulate  the 
fees  and  costs  to  be  allowed  clerks,  marshals  and  attorneys  of 
the  Circuit  and  District  Courts  of  the  United  States,"  &c.,  it 
is  declared,  ^^  That  whenever  there  are  or  shall  be  several 
charges  against  any  person  or  persons  for  the  same  act,  or 
transactions  connected  together,  or  for  two  or  more  acts  or 
transactions  of  the  same  class  of  crimes  or  offences  which 
may  be  properly  joined,  instead  of  having  several  indictments, 
the  whole  may  be  joined  in  one  indictment,in  separate  counts; 
and  if  two  or  more  indictments  shall  be  found  in  such  cases 
the  Court  may  order  them  consolidated." 


^508 NOBTHI^  OmO. 

United  BUtes  v.  John  N.  Sander. 

The  distinct  offences,  charged  in  the  indictment  before  ns, 
belong  to  the  same  class ;  it  being  a  charge  for  passing  coun- 
terfeit coin,  purporting  to  be  gold  and  silver  pieces,  at  differ- 
ent times,  and  on  different  occasions.  This  may,  perhaps, 
have  been  done  to  meet  the  proofs. 

Bat,  however  this  may  be,  the  act  of  Congress  referred  to, 
with  the  view  of  saving  costs,  authorizes  the  charges  as  they 
are  made ;  and  if  distinct  indictments  had  been  found,  on  the 
separate  charges,  the  act  of  Congress  would  authorize  the 
Court  to  consolidate  them. 

I  should  be  extremely  reluctant,  where  an  offence  was  com* 
mitted,  undep  a  law,  in  several  distinct  ways,  by  the  same 
transactions,  to  hold  the  defendant  punishable  under  each. 
This  would  be  contrary,  it  seemtf  to  me,  to  the  genius  of  our 
laws,  and  to  the  humanity  which  characterizes  them.  Still  it 
must  be  admitted,  where  offences  of  the  same  class  may  be 
charged  in  the  same  indictment,  conmutted  at  different  times 
and  under  different  circumstances,  that  the  punishment,  ap- 
propriate to  each,  must  be  inflicted. 

The  motion  to  quash  is  overruled. 


The  United  States  v.  John  N.  Sander. 

A  count  in  an  indictment,  which  alleged  that  the  defendant,  did  secrete 
and  embessle  a  certain  letter,  is  not  defectiTC. 

When  a  Statute  makes  one  or  more  distinct  acts  oonnected  with  the 
same  transaction,  indictable,  they  may  be  charged  as  one  act. 

Where  a  letter  is  deliyered  to  an  authorised  agent,  the  letter  cannot  be 
charged  with  haying  been  embeisled.  Whether  the  alleged  agency  exists* 
ed,  the  jury  must  determine  from  the  eyidence. 

Mr.  Morton^  District  Attorney  for  plaintiff. 
Messrs.  Adams  ^  Bliss^  for  defendant. 
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OPINION  OF  JUDGE  WILLSON. 

This  is  an  issue,  upon  a  plea  of  not  guilty,  to  an  indictment 
founded  upon  the  last  clause  of  the  22d  section  of  the  ad 
^ititled  ^^  an  act  to  reduce  into  one  the  several  acts  establish* 
ing  and  regulating  the  Post  Office  Department,"  of  the  8d 
March,  1825.  By  this  clause  of  the  Statute  it  is  provided, 
'^  that  if  any  person  shall  take  any  letter  or  packet  not  con? 
taining  any  article  of  value  or  evidence  thereof,  out  of  a  post 
office,  or  shall  open  any  letter  or  packet  which  shall  have 
been  in  a  post  office,  or  in  custody  of  a  mail  carrier,  before  it 
shall  be  delivered  to  the  person  to  whom  it  is  directed,  with 
design  to  obstruct  the  correspondence,  to  pry  into  another's 
business  or  secrets :— or  shall  seprete,  embezzle  or  destroy 
any  such  mail  letter,  or  packet,  such  offender,  upon  convic- 
tion," &c. 

The  indictment  contains  two  counts.  The  first  charges 
that  the  defendant  on  the  6th  day  of  May,  1865,  at  Vermil- 
lion, &c.,  did  open  a  letter  which  had  been  put  into  the  mail 
at  Coldwater,  in  the  State  of  Michigan,  to  be  conveyed  by 
post,  and  directed  to  Phoebe  Sturdevant,  Vermilion,  Ohio, 
with  a  design  to  obstruct  the  cc»:respondence,  and  to  pry  into 
another's  secorets. 

The  second  count  charges  that  the  ^'defendant  at  Ver- 
milion, in  the  district  aforesaid,  on  the  6th  day  of  May,  1865, 
did  secrete  and  embezzle  a  certain  letter  which  had  before 
been  in  the  post  office  at  Vermilion,  in  said  district,  before  it 
had  been  delivered  to  the  person  to  whom  it  was  addressed 
and  directed,  and  which  letter  was  then  and  there  directed  to 
Phoebe  Sturdevant,  at  said  Vermilion,  and  which  said  letter 
had,  before  that  time,  been  put  into  the  mail  of  the  United 
States  at  Coldwater,  in  the  State  of  Michigan,  and  was  in- 
tended to  be  conveyed  by  post  to  Vermilion  aforesaid,  and 
which  said  letter  had  before  that  been  conveyed  by  mail,  and 
and  was  deposited  in  said  post  office,  at  Vermilion,  and  had 
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not,  before  the  same  was  so  secreted  and  embeszled  by  said 
defendant,  been  delivered  to  said  Fhcebe  Stnrdeyant." 

At  the  commencement  of  the  trial  of  the  cause,  the  de- 
fendant's connsel  made  a  motion  to  quash  the  second  connt 
of  the  indictment,  for  daplicitj.  The  court  oremiled  the 
motion,  with  an  intimation  to  connsel,  howerer,  that  if  the 
court,  on  reflection,  should  deem  the  mling  wrong,  they  would 
direct  the  jury  to  ezclnde  the  testimony,  as  impertinent  to  the 
•eoond  connt  of  the  indictment. 

We  are  satisfied  that  the  second  connt  is>not  defectiye  for 
doplicity.  When  a  Statute  makes  two  or  more  distinct  acta, 
connected  with  the  same  transaction,  indictable,  each  one  of 
which  may  be  considered  as  representing  a  stage  in  the  same 
offence,  it  has  been  repeatedlj  held  that  they  may  be  coupled 
in  one  count.  Thus,  setting  up  a  gaming  table,  and  inducii^ 
others  to  bet  upon  it,  may  constitute  distinct  offences :  for 
either,  unconnected  with  the  other,  an  indictment  will  lie. 
Yet,  when  both  are  perpetrated  by  the  same  person,  at  the 
same  time,  they  constitute  but  one  oflfonce,  for  which  one 
count  10  sufficient,  and  for  which  but  one  penalty  can  be 
inflicted. 

In  describing  an  offence  under  this  Statute,  no  technical 
words  are  necessary.  In  the  case  of  ihe  United  States 
▼8.  Mills,  7  Peters'  Rep.  142,  the  court  say — ^^  the  general 
rule  is,  that  in  indictments  for  misdemeanors  created  by 
Statute,  it  is  sufficient  to  charge  the  i^ence  in  the  words  of 
the  Statute.  There  is  not  that  technical  nicety  required  as 
to/orni,  which  seems  to  have  been  adopted  and  sanctioned  by 
long  practice  in  cases  of  felony.*'  In  the  case  of  Mills  the 
indictment  was  substantially,  in  form,  like  the  second  count 
of  this;  both  charge  the  secreting  and  embeszUng  in  one 
count,  and  both  are  founded  on  the  same  section  <^  the  post 
office  law.  The  same  ruling  has  been  adopted  by  this  Court 
in  the  case  of  the  United  States  vs.  Lancaster,  2d  McLean's 
Rep.  48L 
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Btit  a  more  serious  and  grave  question  is  rdsed  by  de- 
fendant's counsel  in  requesting  the  Court  to  charge  the  jury, 
^^  that  if  they  should  find  the  letter  in  question  had  been  de* 
liyered  by  the  post  master  at  YermiKon  to  the  defendant,  who 
was  at  the  time  a  fully  authorized  agent  of  Phoebe  Sturde^ 
▼ant,  to  receive  it,  that  any  embezilement  by  him  thereafter, 
and  before  delivery  to  her,  does  not  constitute  an  offence  un- 
d^  the  Statute.  It  is  claimed  by  counsel  that  a  delivery  to 
an  authorised  agent  is  a  delivery  to  the  principal,  and  that 
when  this  is  done  the  functions  of  the  Post  Office  Depart*- 
ment,  and  the  powers  of  the  Federal  Oovemment,  are  at  an 
end  in  the  premises. 

We  believe  this  position  of  counsel  to  be  well  taken. 

It  is  a  familiar  principle  of  law,  that  an  act  done  by  an 
authorized  agent,  within  the  scope  of  his  authority,  is  an  act 
of  the  principal :  "  Qui  facit  per  aiium  facU  per  eeJ'  Henoe 
ii  is  that  the  delivery  of  goods  by  a  third  person  to  an  agent, 
and  his  acceptance  of  them  for  his  principal,  is,  in  contem- 
plation of  law,  a  delivery  to,  and  acceptance,  by  the  principal. 
So,  payments  made  by  a  third  person  to  the  agent  in  the 
course  of  his  employment,  is  payment  to  the  principal,  and 
whether  actually  paid  to  the  principal  or  not,  by  the  agent,  it 
is  conclusive  on  him. 

A  letter,  packet,  or  other  thing  valuable,  having  been  com- 
mitted to  the  Post  Office  Department  for  carriage  and 
delivery,  if  once  parted  with  by  the  post  master  to  a  person 
authorized  to  receive  it,  from  that  moment  ceases  alike  to  be 
under  the  control  of  the  Department  and  the  power  and 
authority  of  the  General  Government.  The  sanction,  by  the 
Federal  Courts,  of  the  contrary  doctrine,  would  be  dangerous 
in  its  tendency  and  subversive  of  reserved  State  authority. 
No  power  is  given  to  Congress  to  legislate  upon  the  subject, 
except  what  is  incident  to,  and  necessary  to  carry  out,  the 
grant  contained  in  the  8th  section  of  the  first  article  of  the 
Constitution.  The  grant  is  simply,  <^  that  Congress  ehatt  ham 
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power  to  eBtaUUh  poti  officer  and  post  roads"  and  while  we 
would  not  adopt  the  limited  and  narrow  constmction  given 
to  this  grant  by  President  Monroe,  in  his  special  message  to 
Congress  of  4th  May,  1822,  yet  we  would  not  extend  implied 
powers  farther  than  what  is  necessary  to  carry  oat,  with 
safety  to  the  public,  the  legitimate  operations  of  the  post  office 
establishment.  When  the  functions  of  the  Department  are 
exhausted  by  the  proper  delivery  of  mail  matter  (once  placed 
in  its  charge)  such  mail  matter  is  then  beyond  the  reach  and 
authority  of  any  legislation  of  Congress. 

It  is  for  the  jury  to  determine  from  the  testimony,  whether 
the  defendant  was  the  authorized  agent  of  Fhodbe  Sturdevant 
to  take  this  letter  from  the  post  office  at  Vermilion.  If  he 
fio  received  it,  without  any  criminal  purpose  at  the  time,  you 
will  have  done  with  the  case  by  returning  a  verdict  of  not 
guilty.  But  on  the  contrary,  if  you  are  satisfied  from  the 
testimony,  beyond  a  reasonable  doubt,  that  the  defendant  at 
the  time  he  obtained  the  letter  from  the  post  office,  did  it  with 
the  criminal  intent^  of  opening  it  for  the  purpose  of  prying 
into  another's  business  or  secrets,  then,  although  he  may  have 
had  the  previous  consent  of  Phoebe  Sturdevant  to  bring  her 
letters  from  the  post  office,  you  will  be  required,  neverthe- 
less, to  examine  the  evidence  as  to  the  offence  charged  in  the 
first  count  of  the  indictment;  fot  in  that  case  the  offence  had 
its  inception  at  the  time  of  his  taking  the  letter  from  the 
office,  as  that  act  was,  in  itself,  a  larceny. 

We  do  not  intend  to  recapitulate  the  testimony  or  comment 
upon  it.  We  will  say,  however,  that  there  is  in  this  country 
a  growing  unwillingness  to  rest  convictions  on  confessions 
alone.  Yet  it  is  hardly  to  be  supposed  that  a  man  who  is 
innocent,  will  make  statements  to  different  persons,  and  per- 
form acts  at  different  times,  which,  taken  together,  go  directly 
to  prove  an  alleged  commission  of  a  crime.  When  it  is  a 
question  of  intention  of  the  accused,  for  an  alleged  violation 
of  law,  the  jury  in  no  case  can  have  furnished  them,  by  the 
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proBecation,  positive  proof ;  wben  the  intent  ie  material,  how- 
ever, it  must  be  shown  by  the  Government ;  and  this  is  to  be 
done  by  proving  overt  acts  of  the  defendant  from  which  the 
intention  can  be  implied,  as  every  man  is  supposed  to  intend 
the  necessary  consequences  of  his  own  acts. 

Take  the  case,  gentlemen,  and  under  the  rules  of  law,  as 
given  to  you  by  the  court,  return  a  verdict  according  to  the 
evidence. 

The  jury  retired,  and  after  several  hour's  deliberation  came 
into  court  and  asked  to  be  discharged  as  there  was  no  possi- 
bility of  their  agreeing  upon  a  verdict.  They  were  accord- 
ingly discharged  by  the  Court  and  the  case  continued. 


Thomas  D.  Sihpboh  t;.  The  Mad  Bivbb  Bailboab  Go. 

A  person  who  approyes  of  an  improvement  of  a  patented  right,  but  re- 
flBses  to  pay  the  price  charged  for  it,  is  inexcusable  for  using  it. 

The  fact  of  use  is  evidence  of  its  utility,  and  should  subject  the  defendant 
to  damages. 

Messrs.  OurtU  ^  Seribner^  for  the  plaintiffs. 

opinion  of  thb  goubt. 

This  is  an  action  for  the  violation  of  a  patent  right.  On 
the  80th  of  September,  1845,  the  plaintiff  obtained  a  patent 
for  ^^an  improvement  in  the  mode  of  removing  truck 
wheels,  of  locomotive  and  other  engines." 

The  agent  of  plaintiff  was  called  on  by  the  agent  of  defen* 
dant,  who  on  examination  was  pleased  with  the  improvement; 
and  when  the  price  of  two  hundred  and  fifty  dollars  was  stated 
to  him  he  refused  to  pay  it.  He  had  had  the  improvement  in 
operation  two  weeks,  as  witness  understood,  and  he  said  to  the 
witness,  he  might  bring  suit. 
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There  is  no  defence  set  up  by  the  defendants,  snd  the  Oonrt 
instracted  the  jnry  that  the  j  oonld  assess  the  damages,  to  whieh 
the  plaintiff  is  entitled,  for  the  violation  of  the  patent.  From 
the  statement  of  the  witness,  it  appears  to  be  a  very  nsefol 
improvement  in  removing  truck  wheels  of  engines  or  cars, 
when  thej  become  defective  and  need  repair.  It  saves  mnch 
labor  and  expense,  and  also  time.  It  is  natural  to  conclude 
that  from  the  time  the  improvement  was  first  used  hj  tiie 
defendants,  nothing  to  the  contrary  appearing,  it  was  con- 
tinued in  use,  up  to  the  time  this  suit  was  commenced.  The 
ease  proved  is  evidence  of  the  utility  of  the  improvement. 

The  jury  found  a  verdict  of  five  hundred  dollars,  in  damages. 
Judgment. 


Unitbi)  States  v.  Joseph  S.  Wilson. 

The  Court  ihln  morning  (Not.  28d)  decided  Uie  motion  to  qnaah  tke  in* 
dietment  found  in  thie  oase  at  the  July  Term. 

Two  objections  were  taken  to  the  indictment: 

1st.  That  the  Grand  Jury  were  illegally  selectod. 

2d.  That  during  the  whole  time  in  which  the  Grand  Jury  were  delibera- 
ting and  considering  upon  the  bill  of  indictment,  one  of  the  Grand  Jurors 
was  absent,  and  did  not  consider  upon,  consent  to,  or  haye  knowledge 
ot,  the  action  of  the  Grand  Jury — ^that  the  indictment  was  found  and 
returned  into  Court  hj/ourtem  Grand  Jurors. 

The  Court,  in  an  "elabo^to"  and  able  opinion,  delivered  by  Judge  Wil- 
son, overruled  the  motion  and  sustained  the  indictment. 

The  District  Attorney,  Hon.  D.  0.  Morton,  in  argument,  eontended  that 
the  indictment  was  well  and  properly  found  and  returned,  and  cited  the 
Court  to  various  authorities,  and  among  others,  to  the  case  of  Jot^h  Tuck, 
7  Ohio  Rep,,  241. 

The  defendant,  by  his  counsel,  Mr.  Vpham,  oontonded  that  the  indictment 
iras  null  and  void-4hat  the  Grand  Jury  which  found  and  returned  it  were 
illegally  selected,  and  were  no  more  the  Grand  Jury  contemplated  in  the 
Constitution,  and  provided  for  by  the  act  of  Congress,  than  any  other  unau- 
thorised association  of  men ;  that  the  number  of  *'  good  and  lawful  men'> 
who  composed  it  was  **  too  short ;"  that  "  no  principle  was  ever  established 
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hj  the  OMe  of  Jo$eph  Tuck  7  Ohio,  241,"  or  in  vaj  other  eaie  ia  OUo, 
which  made  foarteen  men  a  Qrand  Jury;  and  if  there  was  any  each  case, 
thai  eaheeqaent  rulings  of  the  Conrts  of  Oliio  hare  settled  the  question,  hay- 
ing a  slight  regard  to  the  Stotntes  of  the  State,  that  the  Federal  Conrts  in 
the  selection  of  Juries,  were  bound  by  the  State  laws,  fbr  the  reason  that  the 
act  of  Congress  so  provides ;  that  although  the  law  only  requires  the 
agreement  of  twelTO  of  "  the  good  and  lawful  men  who  compose  the  Qrand 
Jury"  to  find  and  return  the  indictment,  yet  it  giyes  to  the  person  charged 
with  crime  the  priTilege  of  haying  the  adrantage  or  accident  of  the  de- 
liberations of  fifteen ;  that  it  Is  not  in  aceordanee  with  the  reason,  spirit,  or 

letter  of  the  law,  that  a  Grand  Jury  which  the  law  requires  to  be  com- 
posed of  fifteen  *'  good  and  lawfiil  men"  should  organise^  and  then  one, 
two  or  three  of  their  number  leave  and  abandon  the  Jury.    Numerous 

ntherities  were  eited  by  the  Counsel. 

Messrs.  Uphamj  Carter,  Adams^  and  Brooks  for  the  de- 
fence. 

OPINION  OF  THB  OOUBT. 

This  is  a  motion  to  quash  the  indictment,  and  three  causes 
are  assigned — 

The  Ist  is,  that  the  Grand  Jury  who  found  and  returned 
the  hilly  was  not  drawn,  selected  and  designated,  according  to 
law. 

The  2d  is,  that  the  hill  was  found  by  fourteen  Grand  Jurors 
only ;  or,  in  other  words,  that  one  of  the  fifteen  Grand  Jurors 
was  absent  when  said  biU  of  indictment  was  found. 

The  Sd  is,  that  said  bill  of  indictment  was  returned  into 
Court  by  fourteen  Grand  Jurors  only. 

From  the  view  I  have  taken  of  the  causes  urged  for  grant- 
ing this  motion,  it  is  perhaps  unnecessary  to  consider  the 
point  in  controversy  between  counsel  as  to  the  right  or  pro- 
priety of  allowing  the  defendant  to  change  his  plea.  I  sup- 
posed, when  that  application  was  made  and  leave  granted,  that 
it  was  fully  understood,  and  agreed  to,  by  opposite  counsel. 
This  motion  will  therefore,  be  disposed  of  without  any  inten 
tion  on  the  part  of  the  Court  to  furnish  the  precedent,  of 
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allowing  a  plea  in  bar  to  be  withdrawn,  in  order  to  file  a  plea 
in  abatement,  or  of  a  motion  of  tbe  character  of  a  dilatory 
plea. 

To  the  first  question,  then,  raised  by  this  motion — ^^^  Was  the 
grand  jury  of  the  last  July  Term  of  this  Court  a  legally  con- 
stituted Grand  Jury?'' 

By  the  act  of  Congress  of  the  20th  of  July,  1840,  it  is 
provided  ^'  that  jurors  to  serre  in  the  Courts  of  the  United 
States,  in  each  State  respectively,  shall  have  the  like  qualifi- 
cations and  be  entitled  to  the  like  exemptions,  as  jurors  of  the 
highest  Courts  of  Law  of  such  State  now  have  and  are  en- 
titled to,  and  shall  hereafter,  from  time  to  time  have,  and  be 
entitled  to,  and  shall  be  designated  by  ballot,  lot,  or  other- 
wise, according  to  the  mode  of  forming  such  juries  now 
practiced,  and  hereafter  to  be  practiced  therein^  in  so  far  as 
such  mode  may  be  practicable  by  the  Courts  of  the  United 
States,  or  the  officers  thereof;  and  for  this  purpose,  the  said 
Courts  shall  have  power  to  make  all  necessary  rules  and 
regulations  for  conforming  the  designations  and  empannelling 
of  juries,  in  substance,  to  the  laws  and  usages  now  in  force 
in  such  States;  and  further,  $haU  have  power j  by  rule  or  or- 
der, from  time  to  time,  to  conform  the  same,  to  any  change 
in  these  respeeti  which  may  be  hereafter  adopted  by  the  legis- 
lature of  the  respective  States  for  the  State  Courts." 

By  the  first  clause  of  this  Statute  the  enactment  is  positive 
in  its  requirements,  that  so  far  as  the  qtuUiJieations  and  exemp- 
tions of  jurors  In  the  Federal  Courts  are  concerned,  they 
should  be  the  same  as  those  of  the  highest  Courts  of  law  of 
the  State,  and  that  the  mode  of  forming  such  juries,  should, 
so  far  as  practicable,  conform  to  the  mode  of  the  State  for 
the  highest  Courts  of  law  in  such  State.  So  far  as  relates  to 
the  qualifications  and  exemptions  of  federal  juries,  the  Cottrta 
have  no  discretion.  The  law  is  positive  that  they  shall  have 
the  like  qualifications,  and  be  entitled  to  the  like  exemptions 
as  jurors  of  the  highest  Courts  of  law  of  such  State  had  at 
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the  time  of  passing  the  law,  or  should  thereafter  have  in 
such  State.  Bj  the  latter  clause  of  the  Statute  the  language 
used  is — '^  The  said  Courts  $haU  have  power  to  make  all 
necessary  rules  and  regulations  for  conforming  the  designation 
and  empannelling  of  juries,  in  substance,  to  the  laws  and 
usages  not<^  tn  force  m  such  State;  and  further,  «Ad!2  have 
power  by  rule  or  order,  from  time  to  time,  to  conform  the 
same  to  any  change  in  these  respects  which  may  hereafter  be 
adopted  by  the  Legislature  of  the  respective  States  for  the 
State  Courts." 

It  was  clearly  the  intention  of  the  framers  of  this  law,  to 
confer  upon  the  Federal  Courts  a  discretionary  power j  to  be 
exercised  as  they  should  deem  proper,  in  forming  rules  and 
regulations  for  the  designation  and  empannelling  of  jurors. 

The  Courts,  from  necessity,  were  to  exercise  a  discretion  as 
to  the  practicability  of  designating  and  empannelling  juries 
according  to  the  mode  prescribed  for  selecting  juries  of  the 
highest  Courts  of  law  in  the  State.  They  hare  the  power 
and  the  discretion  to  change  the  mode  from  time  to  time. 
The  Court  may  exercise  the  power  or  refrain  to  exercise  it, 
as  it  may  now  deem  practieahle.  * 

But  what  was  the  mode  of  seleciing  Chrand  Juries,  at  the 
time  this  act  of  the  20th  July,  1840,  was  passed,  in  the  highest 
Court  of  law  in  the  State  of  Ohio? 

The  highest  Court  of  law  in  the  State,  at  that  time,  was 
the  Supreme  Court  of  Ohio,  and  the  jury  law  then  in  force 
was  the  act  of  the  9th  of  February,  1881. 

The  only  provision  for  selecting  juries  for  the  Supreme 
Court  is  found  in  the  fifth  section  of  the  act.  This  section 
provides,  ^^  that  the  Clerk,  at  least  thirty  days  previous  to 
the  sitting  of  the  Supreme  Court,  in  the  presence  of  the 
Sheriff,  shall  draw  out  of  the  box  in  which  is  contained  the 
names  selected  as  aforesaid,  twelve  personSy  and  shall  forth- 
with deposit  in  the  office  of  the  Clerk  of  the  Supreme  Court 
of  said  county,  a  list  of  the  names  «o  drawn,  and  the  Clerk 
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of  the  Supreme  Court  Bhall  immediately  issue  a  yenire/* 
It  would  hardly  be  claimed  by  a  lawyer  of  discrimination  and 
candor,  that  a  Court  should  receive  commendation  for  selectr 
ing  and  empannelling  a  Orand  Jury  according  to  any  mode 
which  existed  in  the  highest  Court  of  law  in  Ohio  on  the  20tli 
of  July,  1840.  Neither  will  it  be  found  that  any  material 
change  has  taken  place,  by  legislatiye  enactment,  in  the  se* 
lection  of  juries  in  Ohio,  since  the  adoption  of  the  new  Con- 
stitution. This  Court,  therefore,  from  the  necessity  of  the 
case,  was  obliged  to  exercise  that  discretionary  power,  confer- 
red on  it  by  the  act  of  Congress,  determining  the  mode  of 
designation  and  empannelling  Grand  Juries* 

By  the  4th  rule  tixe  mode  is  assimilated  to  that  practiced  in 
the  inferior  Courts  of  the  State,  and  the  Court  has  seen  to  it, 
that  in  practice,  that  mode  has  been  substantially  carried  out. 
As  a  matter  o€  fact,  the  first  fifteen  names  drawn  from  the 
box,  constitute  the  grand  jury,  and  for  those  the  yenire 
issues.  The  rule  contemplates,  that  in  case  any  of  tlie  fifteen 
should  fail  to  attend,  the  Marshal  should  fill  tlie  panel  from 
the  ^remaining  nine  names  drawn.  It  was  hoped  by  this  care-* 
ful  mode  of  selection,  the  grand  inquest  of  the  District  would 
be  composed  of  men  whose  character  and  standing  would 
command  the  respect  and  confidence  of  all;  and  howeyer  bLd- 
cere  counsel  may  be  in  imputing  to  the  Court  a  disregard  of 
law,  and  an  indifference  in  the  formation  and  adoption  of  the 
rule,  we  are  neyertheless  satisfied,  that  it  secures  for  this 
Court,  what  all  nmst  desire,  yii:  jurymen  of  integrity, 
intelligence  and  impartiality. 

In  relation  to  the  second  cause  urged  in  support  of  this 
motion,  I  must  confess  that  its  consideration  has  been  atten- 
ded by  no  small  degree  of  embarrassment.  At  the  last  term,  in 
the  absence  of  the  presiding  Judge  of  this  circuit,  some  days 
elapsed,  in  which  the  Grand  Jury,  fourteen  in  number,  were 
desirous  to  come  into  Court  and  report  seyeral  bills,  and  this, 
probably  among  the  Qumber.    I  then  had  doubts  as  to  the 
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power  of  fourteen  Grand  Jurors  to  report  &  bill,  and  my 
doubts  were  increased  by  reading  the  sententious  language  of 
the  learned  Judge  who  deliyered  the  opinion  of  the  Court 
in  the  esse  of  Dojfle  y.  the  Staie,  17  Ohio  IteporU.  Onthear- 
riyal  of  the  presiding  Judge,  the  Grand  Jury  reversed  their 
application.  The  experienced  Judge  presiding  took  the 
ground  at  once,  that  the  Court  should  not  look  beyond  the 
endorsement  upon  the  indictment  of  a  true  biUj  signed  by  the 
foreman;  especially  when  a  greater  niunber  than  twelve  ap- 
peared in  Court  to  make  the  presentment.  This  was  upon 
the  hypothesis,  that  fifteen  qualified  Grand  Jurors  had  been 
empannelled,  sworn  and  sent  out,  as  the  grand  inquest  of  the 
District. 

To  this  ruling  of  my  learned  brother  I  assented,  though 
reluctantly  at  the  tim  e,  and  the  fourteen  Grai^  Jurors  eame 
into  Court  and  reported  several  bills. 

There  is  doubtless  a  broad  and  substantial  distinction  to  be 
observed  between  the  action  of  an  illegally  constituted  Grand 
Jury,  and  that  of  a  jury  all  of  whpm  are  legally  qualified 
members. 

In  the  limited  time  which  I  have  had  to  examine  the  ques- 
tion, I  find  no  case  where  the  indictment  has  been  declared 
vitiated  by  the  irregularity  of  one  member  of  a  properly  con- 
stituted Grand  Jury,  while  on  the  contrary,  numerous  adjudged 
cases  are  to  be  found,  where  the  action  of  the  whole  panel 
has  been  pronounced  void,  in  consequence  of  containing  one 
or  more  unqualified  members. 

In  England,  it  would  seem  that  formerly,  twelve  Grand 
Jurors  could  return  a  bill.  Lord  Mansfield,  in  1760,  when 
application  was  made  to  have  the  panel  exceed  twenty-three 
names,  refused  the  application,  and  held  that  for  the  purpose 
of  finding  or  reporting  a  bill,  twelve  men  of  the  panel  agree- 
ing would  be  ragarded  as  the  Orand  Jury  ^  2  Burrow%^  1088. 

The  act  of  11  Henry  4:th  provided,  that  the  Grand  Jurors 
should  be  of  the  King's  liege  people,  returned  by  sherifis  or 
89a 
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baliff8  of  franchise,  and  of  whom  none  should  be  ontlawed, 
or  fled  to  sanctuary  for  treason  or  felony,  otherwise  the  in- 
dictment should  be  void.  And  by  the  same  act  it  was  provi- 
ded that  if  any  one  of  the  Orand  Jurors  should  be  an  outlaw, 
the  indictment  should  be  void.  The  case  of  Rcvey  t.  JTb&nm, 
TaunUm,  is  a  leading  authority  for  construing  the  act,  and 
declares  that  the  mischief  was,  that  persons  were  put  on  the 
jury  who  were  not  qualified  to  serve,  that  they  had  no  right 
on  the  jury,  and  that  their  presence  vitiated  the  whole  panel, 
and  rendered  their  action  void;  and  for  the  plain  reason,  that 
the  bill  must  be  found  by  at  least  twelve,  and  that  the  dis- 
qualified juror  might  be  one  of  the  twelve. 

The  American  cases  have  nearly  all  proceeded  on  this 
same  principle.  It  is  recognized  in  the  case  CommcnweaUh 
V.  Parker y  iPickeringy  649  referred  to  by  counsel,  and  very 
eamestly*contended  for  by  the  Court  in  the  case  of  Doyle,  17 
Ohio.  The  principle  established  is,  that  if  a  person  is  on  the 
panel  not  having  the  qualification  of  a  juror  as  required  by 
law,  the  action  of  the  whole  jury  is  vitiated  and  an  indict- 
ment found  by  them  would  be  void. 

The  Statute  of  Ohio  has  always  required  that  regular  juries 
should  be  composed  of  persons  having  the  qualifications  of 
electors,  and  the  Supreme  Court  of  the  State,  in  its  intepre- 
tation  and  construction  of  the  Statute  has  gone  to  the  fuU 
extent  of  strictness  adopted  by  the  English  Courts  in  their 
decisions  upon  the  Statute  of  11  Henry  Uh. 

But  a  very  difierent  question  is  presented  by  this  motion. 
It  is  not  claimed  l^at  any  of  the  jury  ^ere  disqualified  to 
serve  by  reason  of  not  being  qualified  electors  in  the  District. 
Taking  for  granted  that  the  whole  panel  was  composed  of 
good  and  lawful  men,  the  counsel  claim  that  the  absence  of 
one  of  the  fifteen  vitiates  the  action  of  the  whole,  and  that 
this  irregularity  of  the  jury  can  be  inquired  into  by  motion 
to  quash  the  indictment. 

On  this  question  the  case  of  Joeeph  TueJe,  7  Ohio  BepcrU 
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241,  is  to  the  pointy  and  decisiye  of  this  motion.  The  Court 
here  held,  that  if  twelve  jurors  agree  in  finding  an  indict- 
ment, it  cannot  be  invalidated  by  showing  misconduct  of  one 
of  tlie  fifteen  jurors,  nor  can  inquiry  be  made  upon  what 
grounds  any  one  of  the  twelve  jurors  concurred  in  the  finding. 
In  that  case  the  exception  was  taken  by  plea;  in  which  plea  it 
was  averred,  "that  Geo.  Parsons,  one  of  the  grand  jurors, 
was  not  present  at  the  finding  of  the  indictment,  did  not  hear 
any  witness,  nor  examine,  nor  inquire  touching  any  allegation 
of  the  indictment,  and  that  as  to  him  there  was  no  inquest 
-whatever." 

The  Court  there  overruled  the  plea,  and  its  decision  enun- 
ciated the  principles  of  law,  familiar  to  all,  that  the  record 
cannot  be  contradicted;  that  a  record  is  proved  by  itself,  and 
^  is  of  such  validity  that  no  fact  can  be  averred  against  it. 
In  the  motion  now  before  the  Court,  how  stands  the  case  7 
The  record  shows  the  Grand  Jury  found  the  bill  of  indictment 
on  their  oaths.  The  intendment  and  legal  effect  and  presump- 
tion is,  that  it  was  found  on  proper  evidence,  with  due  deli- 
beration, and  by  the  concurrence  of  twelve  of  their  number* 
The  case  of  JDoyk,  llth  OMoy  does  not  invalidate  the 
authority  of  the  case  in  7th  Ohio.  In  Doyle's  case  one  of  the 
Grand  Jurors  was  not  an  elector,  and  had  not  the  Statute 
qualification  of  a  juror,  and  the  simple  and  legitimate  ques- 
tion for  the  Court  to  decide  there  was,  whether  an  illegally  con- 
stituted Grand  Jury,  (b|^  the  disqualification  of  one  of  its 
members),  rendered  the  indictment  void,  and  the  Court  very 
properly  held  it  did.  The  question  now  before  this  Court 
was  not  embraced  in  that  case. 

The  8d  point  urged  in  support  of  this  motion,  is  substan- 
tially embraced  in  the  2d,  and  would  stand  or  fall  with  it. 

Upon  consideration,  therefore,  of  all  the  points,  the  Court 
overrules  this  motion. 
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Cook  &  Cook  v.  thb  Commib0ionbbs  of  Haxiuon  Cotjitit. 

When  tht  CommlMionen  of  Hamilton  county  were  authorised  by  an  act 
of  the  legislature,  to  construct  the  necessary  county  buildings  on  the  old 
court  house  lot^  and  such  lot  was  large  enough  for  a  court  house  only ;  the 
Oommissioners  made  a  ooatraot  to  bnUd  the  court  heuM  on  such  lot»  and 
the  Jail  on  soba  other  lot,  with  the  sanotton  of  the  legislature. 

These  contracts  were  Talid,  as  to  the  court  house  and  also  as  to  the  jail,  on 
the  happening  of  the  condition  expressed. 

By  constructing  the  court  house  on  the  old  court  house  lot^  they  aoted 
wiselyi  as  accommodation  was  thereby  aflbrded  to  more  of  the  offioera  of 
tha  eounty,  than  any  other  plan  could  have  giTen. 

The  Gommissionors  dismissed  the  contractors  in  about  four  months,  afler 
they  commenced  the  work,  without  cause. 

This  subjected  the  Oommissioners  to  an  action  for  damages,  fbr  (he  work 
done  and  the  materials  ftimishedy  also  for  the  profits  of  the  work  had  it 
been  completed  under  the  contract 

In  such  case,  the  cost  of  materials  and  of  labor  will  bo  estimated  as  of 
the  time  the  contract  was  broken  up.  The  wrong  doers  cannot  complain 
of  this  rule,  as  they  put  an  end  to  the  contract  wrongftiUy  and  Toluntarily. 

The  act  of  1851  authorised  the  Oommissionen  to  make  the  oontract 
which  was  made. 

The  expense  of  the  buildings  was  left  to  the  discretion  of  the  Commission- 
ers, as  they  were  to  construct  all  the  necessary  county  buildings,  on  sneh 
plans  and  of  such  materials  as  they  might  determine. 
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As  the  biiildingB  were  neoessarily  to  be  large  and  substantial,  it  may  be 
pTesnxned  that  thej  should  be  also  ornamental.  A  fair  oontract  being 
m^e,  the  decision  of  the  people  bjr  a  popttl4r  vote^  affords  no  Jostiftoation 
for  •A  abrogation  of  the  oontraot  by  the  Commissioners. 

The  result  shows,  that  under  the  pretenee  of  reformi  the  people  are  sub- 
jected to  imposition  and  increased  expense. 

Messrs.  Fox^  St^nberyj  and  I^h,  for  plaintifis. 
Messrs.  Caldwell,  Oroetieeky  and  TSUmj  for  defendants. 

OPINION  OF  THB  GOUBT. 

Tliis  notion  is  brought  on  a  contract  between  the  parties, 
for  the  building  of  a  court  house  and  jail  by  the  plaintiffs,  for 
Hamilton  county. 

The  contract  was  dated  the  15th  of  July,  1851,  by  which 
tlie  plaintiffs  agreed  to  build  the  court  house  and  jail  on  the 
old  court  house  lot,  in  Cincinnati.  The  jail  to  be  built  on 
another  lot,  should  the  consent  of  the  legislature  be  obtained. 

The  building  was  to  be  constructed  according  to  the  requi- 
aitions  of  plans  and  sections  thereon,  drawn  by  J.  Rogers, 
architect,  which  plans,  sections  and  specifications,  are  refer* 
red  to  and  made  a  part  of  the  contract.  These  plans  were 
numbered  from  one  to  seventeen.  The  work  to  be  done  un- 
der the  direction  and  superintendence  of  the  architect.  For 
the  construction  of  the  court  house,  the  defendants  agreed  to 
pay  the  sum  of  four  hundred  sixty*eight  thousand,  seven  hun- 
dred thirty-two  dollars  and  fifty-five  cents.  And  for  the 
building  of  the  jail,  the  sum  of  two  hundred  twenty-six  thou- 
sand, five  hundred  twenty  dollars  and  seventy-four  cents. 

It  was  stipulated  that  the  buildings  should  be  commenced 
immediately,  and  prosecuted  with  all  reasonable  speed,  and 
that  they  should  be  completed  and  ready  for  use,  by  the  1st 
of  May,  1865. 

On  the  4th  of  November,  1851,  less  than  four  months  after 
the  work  was  commenced,  the  contractors  were  dismissed  by 
the  defendants,  no  special  cause  for  the  dismissal  being  as- 
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signed,  and  this  action  is  brought  to  recover  damages  against 
the  defendants  for  breaking  np  the  contract. 

The  defendants  pleaded  several  special  pleas,  to  which  the 
plaintiffs  demurred,  and  which  demurrers  were  sustained  by 
the  Court,  6  McLean^  112.  It  was,  however,  agreed  by  the 
parties,  that  the  case  should  be  tried  on  its  merits,  on  the 
general  issue,  each  party  having  the  right  to  give  in  evi- 
dence any  matter  which  might  be  pleaded. 

On  the  evidence  being  offered  to  the  jury,  a  question  was 
raised  at  what  time  the  price  of  the  materials  should  be 
proved,  necessary  to  complete  the  work,  and  also  the  price 
of  labor. 

The  Court  held  that  the  proof  must  be  limited  to  the  time 
the  plaintiffs  were  discharged  from  the  work.  Whether  the 
materials  and  labor  were  higher  or  lower  after  this  period 
could  not  be  shown,  as  affecting  the  merits  of  the  case.  The 
rights  of  the  parties  became  fixed,  on  the  wrongful  dismissal 
of  the  plaintiffs,  by  the  defendants.  No  other  rule  is  prac* 
ticable  or  certain;  and  the  defendants  cannot  be  heard  to 
complain  of  hardship,  as  their  own  voluntary  action  fixed  the 
rule  of  their  liability. 

By  the  contract,  the  architect,  Rogers,  not  only  superin- 
tended the  work,  but  he  had  power  to  dismiss  the  contractors. 
So  far  from  being  dissatisfied  with  the  progress  of  the  work, 
he  states  that  there  was  no  ground  of  complaint  against  them. 
In  laying  the  foundation,  for  some  defect  in  a  part  of  the  work, 
he  directed  it  to  be  taken  up  and  the  defects  remedied.  He  says, 
the  work,  so  far  as  the  plaintiffs  were  permitted  to  progress 
with  it,  was  well  and  substantially  done,  and  that  they  would 
have  completed  it,  as  he  thinks,  within  the  contract. 

Whatever  pretences  were  set  up  by  the  defendants,  in  re- 
gard to  the  progress  of  the  work,  there  was  no  ground  con- 
nected with  its  progress,  or  the  manner  in  which  it  was  exe- 
cuted, which  authorized  the  defendants  to  dismiss  the  con- 
tractors.   Nor  was  there  any  reason  for  such  a  step,  con- 
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nected  with  the  interest  of  the  public.  It  is  argued  that  the 
people  decided  against  the  contract,  as  extravagant  and  inju- 
rious to  the  public.  That  contracts  should  be  submitted  to  a 
popular  vote,  after  they  have  been  solemnly  entered  into,  or 
notice  given,  as  the  law  required,  is  a  new  principle  of  con- 
stitutional law.  It  certainly  affords  no  justification  for  break- 
ing up  the  contract. 

The  people,  when  left  to  their  own  unbiased  judgment,  will 
generally,  if  not  always,  decide  matters  submitted  to  them 
judiciously,  but,  under  an  excited  canvass,  the  result  depends 
upon  the  means  used.  A  fit  illustration  of  this  is  found  in  the 
case  before  us.  The  contract,  it  is  said,  was  annulled,  in 
obedience  to  the  decision  of  the  people  of  Hamilton  county ; 
and  the  consequence  is,  that  the  extravagant  compensation 
complained  of,  will,  probably,  be  increased  about  one  hundred 
per  cent.,  and  the  buildings,  when  completed,  will  be  inferior, 
in  every  respect,  to  the  first  plan. 

When  the  sacredness  of  contracts,  fairly  entered  into,  shall 
be  disregarded,  under  any  pretence,  there  will  be  an  end  of 
all  confidence  and  protection  of  persons  or  property.  And 
where  a  contract  isJ)roken  up  without  cause,  it  places  the  in- 
jured party  on  the  same  ground,  in  regard  to  an  action  for  dam- 
ages, as  if  he  had  performed  the  contract.  The  responsibility 
is  thrown  upon  the  wrong  doer,  and  if  he  be  a  public  agent, 
the  public  must  sufier.  Our  government  is  founded  upon  the 
theory,  that  the  people  will  protect  their  own  interests,  by 
electing  to  places  of  trusts,  honest  and  capable  men. 

The  plaintiffs  are  entitled  to  compensation  for  the  work 
done  and  the  materials  procured,  at  the  time  they  were  dis- 
charged from  the  contract.  And  they  are  entitled  to  dam- 
ages, which  shall  cover  the  profits  on  the  work,  had  it  been 
completed.  These  are  ascertained  by  estimating  the  cost  of 
the  materials  under  the  contract,  and  the  expense  of  con- 
struction. It  appears  the  plaintifiis  purchased  a  steam  engine 
and  derrick,  which  were  necessary  in  placing  the  heavy  ma- 
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terials  in  the  building;  bat  as  these  were  retained  by  the 
plaintiSs,  they  cannot  be  charged  against  the  defendants. 

For  the  work  done  by  the  plaintiffs  and  the  materials  pro- 
enredy  the  amount  can  be  ascertuned  from  the  evidence. 

In  regard  to  the  materials  to  complete  the  bnilding,  a  ques- 
tion is  made  and  argned,  whether  they  shall  be  estimated,  as 
the  best  that  can  be  procured.  The  conrt  honse  is  designed 
to  be  a  stmcttore  of  large  dimensions,  and  it  was  intended  to 
be  substantial  and  ornamental.  The  plans  of  the  architect 
were  to  goyem  the  contractors,  and  the  jury,  in  assessing 
damages,  will  also  be  goyemed  by  them.  And  Ae  materials 
to  be  used  should  be  estimated  as  the  best  for  the  purpose 
intended. 

The  price  of  the  work  will  not  be  estimated  by  the  old  plan, 
fit  carrying  the  brick  and  mortar  in  the  hod,  but  by  the  use 
ef  machinery  to  elerate,  not  only  the  brick  and  mortar,  but 
the  heavy  materials  required,  by  the  contract,  to  be  put  into 
the  building.  By  this  mode  the  labor  of  many  hands,  for- 
merly required,  is  dispensed  with,  which  lessens  tiie  cost  of 
construction. 

The  contract  is  alleged  to  be  void,  because  it  is  impossible 
to  perform  it.  The  impossibility  is  supposed  to  arise  from 
die  requirement  that  the  court  house  and  jail  shall  be  con- 
structed on  the  same  ground.  The  contract  in  regard  to  the 
jail  is  as  follows :  ^^It  is  further  agreed  that  said  court  house 
and  jail  are  to  be  erected  on  the  old  court  house  lot,  comer  of 
Main  and  Court  streets,  now  in  use,  as  at  present  understood ; 
but  should  the  Commissioners  of  Hamilton  county,  at  the  next 
session  of  the  legislature,  obtain  permission  to  build  the  said 
jail  in  the  rear  or  adjoining  the  said  court  house  lot,  or  on 
any  other  lot  in  Cincinnati,  east  of  Main  street  and  west  of 
Broadway,  and  south  of  Fourteenth  street,  then  and  in  that 
case  the  said  party  of  the  second  part  agrees  to  erect  and 
build  said  jail  in  the  rear  of  or  adjoining  to  said  court  house, 
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or  on  any  other  lot  in  the  above  lunits,  without  any  additional 
charge."  / 

An  aot  was  passed  the  20th  April,  1852,  which  declared, 
'Uhat  the  connty  Commissioners  of  Hamilton  county  are 
hereby  authorised  and  empowered,  in  the  erection  of  public 
buildings,  as  heretofore  by  any  law  provided  for,  to  proceed 
with  the  erection  of  the  same,  either  by  contract  or  otherwise, 
as  in  their  opinion  the  public  interest  may  require/*  This 
does  not  meet  the  above  condition,  nor  was  it  intended  for 
that  purpose.  It  is  supposed  to  have  been  intended  to  carry 
oQt  the  reform  required  by  the  vote  of  the  people,  by  enabling 
the  agents  of  their  choice  to  construct  the  buildings  under 
their  own  superintendence,  without  inviting  bids,  by  public 
notice,  for  the  performance  of  the  work. 

Another  act  was  passed  the  14th  of  March,  1858,  which  is# 
entitled  an  act  to  provide  for  the  purchase  of  property  and 
the  erection  of  a  work  house  in  Hamilton  county.  And  the 
act  carries  out  the  intention  expressed  in  the  title.  Not  a 
word  is  said  in  it  about  the  building  of  a  jail.  Neither  tins 
act  nor  the  one  above  cited,  authorized  the  construction  of  a 
jail,  within  the  contract,  on  which  this  action  is  founded.  The 
action  is  not  brought  to  recover  damages,  on  the  special 
ground,  that  the  Commissioners  made  no  effort  to  procure  the 
passage  of  a  law  authorizing  the  jail  to  be  constructed  on 
any  other  lot  within  the  limits  specified. 

The  contract  was  not  for  the  construction  of  a  court  house 
and  jail  on  the  same  ground.  Seeing  that  the  court  house 
covered  the  entire  lot,  provision  was  made  to  build  the  jail  on 
some  other  lot,  should  the  Legislature  authorize  the  same. 
This  is  not  a  contract  against  law,  as  upon  its  face  it  is  to  be 
binding  only,  on  the  condition  that  the  law  making  power 
shall  sanction  it.  Such  a  contract  is  legal  and  binding  on 
the  parties,  on  the  condition  stated.  Without  the  legislative 
sanction,  the  contract,  in  regard  to  the  jail  is  not  binding,  and 
as  no  action  of  the  legislature  has  been  had  as  contemplated 
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hj  the  contract,  the  plaintiffs  cannot  recover  damages,  under 
the  contract  to  build  the  jail. 

But  it  is  insisted  that  the  Commissioners  had  no  authority 
to  make  the  contract  The  principle  is  admitted,  that  the 
powers  of  the  Oommissioners  are  limited  by  the  laws.  The 
act  of  1851  is  entitled,  "An  act  to  authorize  the  Commission- 
ers of  Hamilton  county,  to  erect  public  buildings." 

The  4th  section  provides,  "  That  Richard  E.  Coz,  John 
Patten,  and  David  A.  Black,  Commissioners  of  Hamilton 
county,  and  their  successors  in  office,  be  and  they  are  hereby 
authorized  and  empowered,  to  erect  all  such  suitable  and 
necessary  buildings  for  the  said  county,  upon  the  same  place 
or  lot  of  ground  which  is  now  known  as  the  old  court  house 
property,  in  the  city  of  Cincinnati,  upon  such  plan  and  of 
such  materiab  as  to  them  shall  be  deemed  proper.''  This 
power  is  ample.  The  plan  and  materials  are  to  be  determined 
by  the  Commissioners. 

The  4th  section  declares,  "  That  the  Commissioners  and 
their  successors  shall  have  power  to  appoint  a  Superintendant 
of  such  buildings,  &c,  and  shall  make  such  necessary  arrange- 
ments and  contracts  for  the  work  and  materials  to  be  fur- 
nished for  said  public  buildings,  and  require  the  faithful 
performance  of  all  contracts  in  relation  to  the  same."  Pro- 
posals for  the  work  were  required  to  be  invited  and 
notice  given.  The  powers  conferred  on  the  Commissioners 
were  fuU  and  complete,  and  required  no  prior  law  to  be  con- 
sulted. The  9th  section  declaxed,  "  if  there  be  any  thing,  in 
any  prior  act,  inconsistant  with  these  provisions,  it  is  re- 
pealed." 

A  subsequent  section  authorizes  the  Commissioners  to 
borrow  two  hundred  thousand  dollars,  and  to  provide  the 
means  of  paying  it,  by  a  tax  on  property  within  the  county. 
This  power  to  tax  is  in  addition  to  the  power  of  taxation  in 
any  general  act. 

The  second  section  in  the  act  of  1848,  declares  the  Com- 
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missioners  shall  not  incur  any  expenditure  exceeding  fifty 
dollars,  without  public  notice,  &;c.  And  the  third  section 
provides,  '^  That  the  Commissioners  shall  not  enter  into  any 
contract  to  build  any  poor  house,  or  any  other  public  building, 
which  requires  an  expenditure  of  more  than  five  thousand 
dollars,  without  first  submitting,  as  to  the  policy  of  such  out- 
lay, to  the  qualified  voters  of  the  county  at  the  annual  spring 
or  fall  election,  by  giving  public  notice,  &c.  And  all  con- 
tracts in  violation  of  this  section  shall  be  void,  as  against  the 
county." 

The  4th  section  authorizes  the  Commissioners  to  lay  a  tax 
on  the  county  levies,  sufficient  to  pay  the  outstanding  debts 
of  the  county,  existing  at  the  time  such  tax  is  laid. 

And  the  5th  section  authorizes  the  Commissioners  to  lay  a 
tax  &c.,  and  in  the  close  of  this  section  the  following  provision 
is  made :  ^^And  said  Conmiissioners  are  by  law  authorized  to 
levy  taxes  to  pay  all  and  every  item  within  each  current  year, 
for  which  said  Commissioners  are  by  law  authorized  to  levy 
taxes,  provided  that  such  law  is  not  to  apply  to  loans  made." 
It  is  argued  that  the  above  contract  is  void,  because  it  is 
contrary  to  public  policy. 

It  is  not  contrary  to,  but  promotive  of,  the  provisions  of  the 
act  of  1851,  except  as  to  the  place  where  the  jail  is  to  be 
built ;  and  before  the  contract  was  to  take  effect  a  modification 
of  the  law,  in  this  respect,  was  to  be  procured. 

The  contract  rests  upon  the  act  of  1851,  and  upon  no  prior 
Statute.  For  the  ordinary  business  of  the  county  the  general 
Statutes,  regulating  the  powers  and  duties  of  the  Commission- 
ers, were  sufficient.  But  county  buildings  being  contempla- 
ted, new  powers  were  necessarily  conferred  on  the  Commis- 
sioners, not  only  to  make  contracts  and  borrow  money,  but 
also  to  impose  a  tax  annually  which  should  meet  current  ex- 
penditures.   This  was  done  by  the  above  act. 

The  act  did  not  specify  a  court  house  and  jail,  but  autho- 
rized the  Commissioners  to  erect  ^^  all  such  suitable  and  ne- 


620  SOUTHERN  OHIO. 


Cook  Mid  Cook*.  CommiMioneTB  of  Hamilton  County. 

oessary  btuldings  for  the  said  county,  upon  the  old  court  houBe 
lot,  &c.  Finding  that  the  lot  afforded  space  enough  for  a 
court  house  only,  the  Commissioners  wisely  determined  to  build 
the  court  house  on  the  lot  specified ;  and  to  ask  the  aathority 
of  the  legislatuse  to  construct  the  jail  on  another  lot.  By 
doing  this  they  made  a  larger  and  better  provision  for  the 
county  officers,  and  the  courts,  than  any  other  plan  could  hare 
given.  Almost  all  the  county  offices,  numerous  as  they  are, 
will  be  accommodated  in  tliis  building,  to  the  great  convenience 
of  the  officers  and  of  those  who  have  business  with  them. 

'  The  contract  is  alleged  to  be  void  because  the  expenditure 
incurred  by  it,  greatly  exceeded  the  sum  which  the  Commis- 
sioners  were  authorized  to  borrow. 

The  Commissioners  must  have  known,  and  every  intelligent 
man  in  the  county,  that  the  county  buildings  for  this  great 
city  and  densely  populated  county,  could  not  be  built  for  two 
hundred  thousand  dollars.  And  looking  at  the  act,  it  is  clear 
that  a  large  expenditure  was  anticipated,  as  new  powers  were 
given  to  the  Commissioners  to  tax  so  as  to  meet  the  annual 
expenditures.  Where  a  public  contract  is  of  such  magnitude 
as  to  require  five  years  for  its  completion,  no  wise  government 
will  appropriate  at  once  an  amount  of  money,  which  shall 
meet  the  entire  expenditure. 

Having  noticed  the  principle  objections  made  to  the  validity 
of  the  contract,  I  will  make  a  few  remarks  on  the  testimony. 
A  great  number  of  witnesses,  gentlemen  of  the  jury,  have 
been  sworn,  as  measurers  of  the  work  and  as  experts  ;  and  as 
usual  in  such  cases,  many  of  them  differ  widely  in  their  esti- 
mates. 

It  is  proper  that  I  should  say,  that  the  engineer,  Mr.  Rog- 
ers, was  employed  by  the  Commissioners  to  make  an  estimate 
of  the  work  and  superintend  the  construction  of  the  building. 
He  made  a  plan  of  the  entire  building,  called  the  working 
plan,  and  firom  which  his  estimates  were  made  for  the  Com- 
missioners ,  before  a  contract  was  made  with  the  plaintifi. 
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Yfhen  this  work  was  done  he  could  have  had  no  motiTe,  but 
to  sostain  his  professional  character  for  accoracy  and  taste. 

Mr.  Rogers  ako  drew  a  general  plan  of  the  boilding^ 
showing  its  outlines  and  general  appearance.  From  the  pro- 
portions thus  delineated,  the  experts  called  by  the  defendants 
made  their  estimates. 

The  first  item  of  limestone  in  the  walls  of  the  building, 
McLaughlin  &  Baily  estimate  the  cost  at  thirteen  thou- 
sand dollars,  while  Rogers  estimates  it  at  seventeen  thou- 
sand, eight  hundred  and  twenty  dollars.  The  latter  sum 
being  stated  by  the  plaintiff's  witness,  and  being  higher  in 
amount  than  defendants  witnesses,  it  would  seem  to  be  enti- 
tled to  greater  weight,  as  Rogers  had  the  best  opportunity  of 
making  an  accurate  estimate. 

The  same  remark  applies  to  the  brick  work,  which  is  esti- 
mated by  Rogers  at  thirty-four  thousand,  nine  hundred  and 
seventy-five  dollars,  while  the  sum  stated  by  Johnson  and 
Morris  was  about  twenty  thousand  dollars. 

The  sheet  iron  roofing,  Mr.  Rogers  sets  down  at  eleven 
thousand,  nine  hundred  and  eighty-three  dollars,  which  is  not 
objected  to  by  defendants.  The  same  may  be  said  of  the 
plastering,  which  Rogers  states  at  seven  thousand  and  twenty 
four  dollars. 

The  carpenters  work  is  estimated  by  Byefield  at  twenty- 
three  thousand,  three  hundred  and  seventy-six  dollars,  whilst 
Rogers  puts  the  cost  at  eighteen  thousand,  six  hundred  and 
twenty-nine  dollars.  You  must  decide  between  these  esti- 
mates, by  taking  the  one  or  the  other,  or  by  making  an  aver- 
age, as  you  may  think  the  evidence  requires. 

The  bill  for  plumbing  is  set  down  by  Rogers,  at  three 
thousand  dollars,  whilst  Gibson  and  Borrowly  estimate  it  at 
more  than  three  times  that  amount.  Mr.  Rogers  does  not 
profess  to  be  acquainted  with  that  work,  and  admits  that  his 
opinion  respecting  it  is  not  to  be  relied  on. 

Rogws  estimates  the  painting  and  glazing  at  ei^t  thou- 
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sand  four  hundred  and  fortj-seven  dollars,  whilst  Hasbaugh, 
a  professed  painter  and  glazier,  estimates  the  cost  at  ten 
thousand  six  hundred  and  eighteen  dollars. 

The  heating  apparatus  is  estimated  by  Byefields,  at  thir- 
teen thousand  nine  hundred  and  forty-seven  dollars ;  whil^ 
Rogers  puts  down  the  sum  of  six  thousand  dollars. 

Rogers  estimates  the  cut  stone  at  two  hundred  and  eight 
thousand  three  hundred  and  sixteen  dollars,  and  this  is  taken 
by  both  parties.  The  iron  is  estimated  by  the  same  witness, 
at  one  hundred  and  twenty-three  thousand  dollars. 

Mr.  Rogers  says  that  the  prices  at  which  he  made  the 
estimate  would  have  given  to  the  plaintiffs,  on  both  build- 
ings, a  profit  of  fifty  thousand  dollars.  No  estimates  have 
been  proved  in  regard  to  the  jail,  as  the  contract  for  that 
building  was  not  sanctioned  by  the  legislature,  consequently 
it  cannot  be  considered  as  a  valid  contract. 

You  will  compare  gentlemen  the  estimated  cost  of  the 
building,  with  the  contract  price,  and  taking  into  view  the 
profit  on  the  court  house,  as  may  appear  to  be  just,  and  from 
the  sum  thus  made  up,  you  will  deduct  the  amount  received 
by  plaintiffs,  after  deducting  from  such  amount  the  value  of 
the  materials  furnished  by  the  plaintiffs,  and  the  work  done 
by  them  on  the  foundation. 

The  jury  found  for  the  plaintiffs  and  assessed  damages 
in  their  favor,  amounting  to  the  sum  of  forty-five  thousand 
dollars.    Judgment. 

Davis,  Bbooeb  &  Co.  v.  William  F.  Clsmsok. 

Clemson,  a  oitisen  of  Ohio,  drew  a  bill  on  Sajdam  k  Co.,  of  New  Tork 
for  their  accommodation,  and  after  indorsing  it  forwarded  it  to  them. 

They  accepted  the  bill,  and  negotiated  it  with  the  plaintiffs,  citisens  of 
New  Tork,  for  a  usurious  consideration,  by  the  laws  of  New  Tork. 

An  action  being  brought  against  the  drawer,  the  usury  was  pleaded,  on 
der  the  laws  of  New  Tork,  which,  for  usury,  avoids  the  contract. 

Held  that  the  laws  of  New  Tork  gOTemad  the  contract,  and  that  the 
Msignment  to  the  plaintiffs,  being  usurioiu,  avoided  the  contract 
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Messrs.  Stanbertf  ^  Hunter,  for  plaintiffs. 
Messrs.  Swayne  ^ for  defendants. 

OPINIOK  OF  THB  0017KT. 

This  action  is  brought  on  a  bill  of  exchange  dated  1st  June, 
1850,  by  Clemson,  payable  to  his  own  order,  on  Suydam, 
Sage  &  Co.,  for  five  thousand  doUars  payable  in  four  months, 
and  indorsed  by  him. 

Several  special  pleas  were  £led  by  the  defendant,  sub- 
stantially the  same.  Among  other  things  they  set  out  that 
the  cause  of  action  in  the  different  counts  of  the  declaration 
are  the  same;  that  the  bill  was  drawn  for  the  accommo- 
dation of  Suydam,  Sage  k  Co.,  who  were  to  pay  it  at 
maturity,  of  which  the  plaintiffs  had  notice ;  that  they  ac- 
cepted the  paper,  and  afterwards  made  a  corrupt  and  usurious 
agreement  with  the  plaintiffs  to  loan  from  them  four  thousand 
eight  hundred  sixty-nine  doUars  and  ninety-nine  cents,  until 
October  4th,  1850,  for  the  sum  of  one  hundred  and  thirty 
dollars,  and  to  receive  the  aboTe  bill  accepted  by  Suydam, 
Sage  k  Co. ;  which  sum  so  paid  as  interest  was  more  than 
seven  per  cent,  per  annum  on  the  sum  loaned,  in  violation  of 
the  Statutes  of  New  York,  which  declare  all  instruments  void, 
founded  on  a  usurious  consideration. 

To  these  pleas  the  plaintiff's  filed  a  general  demurrer. 

As  the  demurrer  admits  the  facts  stated  in  the  pleas,  the 
law  must  be  applied  to  the  facts.  The  main  stress  of  the 
argument  by  the  plaintiffs  counsel  is,  that  the  drawer  of  the 
bill  who  indorsed  it,  is  a  citizen  of  Ohio ;  and  that  the  con- 
tract must  be  considered  as  governed  by  the  laws  of  Ohio. 
It  is  admitted  that  the  drawer  and  indorser,  whether  the  same 
person  or  different  persons,  do  not  contract  to  pay  the  money 
in  the  place  on  which  the  bill  is  drawn ;  but  only  to  gaurantee 
its  acceptance  and  payment,  in  that  place  by  the  drawer. 
And  it  is  also  admitted  that  the  liability  of  both  the  drawer 


Sftviii  Braokfl  &  Go.  v.  'WiUiam  F.  CltmArn. 

and  indorser  arises,' imder  ths  law  of  the  plaoe  where,  in  legal 
contemplation,  the  bill  was  drawn  or  indorsed. 

And  it  is  also  admitted,  that  where  a  valid  instmment  is 
created,  untainted  with  usury,  that  a  subsequent  usurious 
negotiation  of  it,  cannot  be  pleaded  by  the  drawer  in  dis- 
diarge  of  his  obligation.  That  in  such  a  case,  the  (jaestion 
of  usury  is  limited  between  the  indorser  and  the  indorsee ; 
but  does  not  reach  or  taint  the  original  instrmnent.  There 
are  authorities  which  do  not  go  this  length ;  but  the  weight 
of  authority  sustains  the  {Hrinciples  above  stated ;  and  they 
embrace  the  legal  ground  assumed  by  the  plaintiffs'  counsel. 
Ifiehob  If.  Feanon  H  €i7  Peier$  110 ;  Mutm  f>.  Chmmimon 
<h.  IZJohnRq^.  &5;  Lloyd  v.  ScaU4Peier$  229;  Beaman 
^  Ben  18  John.  Bep.  52. 

The  bill  in  question  was  signed  by  Clemson  and  indorsed 
by  him,  and  then  it  was  transmitted  to  Si^dam,  Sage  k  Co., 
in  New  York,  who  accepted  it,  and  by  them  it  was  offered  to 
the  plaintiflb  of  New  York,  who  discounted  it,  reserving  a  rate 
of  int^est  which,  by  the  law  of  New  Yotky  was  usurious. 

This  bin  was  blank  paper  when  it  was  transmitted  by 
Clonson  to  Suydam,  Sage  ft  Co.,  and  after  it  was  accepted 
by  them,  it  was  nothing  more  than  blank  paper.  It  was  in- 
tended for  the  benefit  of  the  acceptors,  but  thus  far,  there 
was  no  liability  by  the  drawer,  indorser  or  acceptors.  No 
action  could  be  sustained  on  it.  It  was  then,  in  contemplation 
of  law,  no  contract  or  bill  of  exchange.  Until  negotiated,  it 
was,  in  effect,  blank  paper.  It  was  susceptible  of  being  made 
a  valid  bill  by  filling  up  the  blanks,  and  passing  it  bona  fide 
to  a  third  party. 

In  Smith  v.  Mingajf  1  Maul  ^  Selwyn  87,  It  was  held, 
that  where  a  merchant  in  Ireland,  sends  to  England  certain 
bills  of  exchange,  with  blanks  for  the  dates,  the  sums,  the 
times  of  payment,  and  the  names  of  the  drawers,  signed  and 
indorsed  by  himself,  with  a  request  that  his  correspondent  in 
England  would  fill  up  the  blanks,  who  did  so  with  a  date  at 
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m  plftoe  m  Irelaady  tke  btOa  wore  kaU  te  b«  Inih  coBtraefeik 
ibid  Mr.  Jiutioe  Bukgr  hM  in  tkei  lame  etM^  if  A^  b^ 
Imd  boea  negotiated  to  sa  iniioQettl  iadonee,  after  the  deaAi 
af  ike  draiier,  hie.  reproaeatetiYefl  would  kara  been  boiEwL 

Bat  if  theee  Irish  biBa  had  been  signed  bj  the  drawer  frr 
tiie,  aooonunodalion  of  the  aoceptor,  and  l^j  had  been  filM 
«p  and  negotiated  on  a  nsnriooa  considABation^  oeuld  ihia 
asaiions  holder  hare  reoeirered  thm  amount  firom  the  drawer  t 
Iheea  iriah  bills  were  drawn  for  tiie  benefit  of  the  dramr, 
the  drawees  were  his  debtors  or  seonrities^  aod  the  bSIwas  ta 
pegr  the  debt  of  the  dranrer.  The  traasaetion  was  homi  fiSk^ 
and  altogether  diffnrent  &om  the  one  belbva  qs^ 

litis  trae  no  addkienal name  was  added  \i^  the  paper,  baA 
thait  on  principle  oan  vake  ne  differenoek  The  aei  of  nego** 
tiatien  imparted  to  the  bitt  Talidilgr)  if  it  be  a  Talid  bilL 
WitbMt  this,  the  bill  with  the  names  vpon^ii,  wasicf  no  X9n 
liifikj.  It  was  not  the  signatore  of  Glemson,  or  the  sigMk> 
tares  of  the  aeeeptors^^bob  the  iDan  of  the  m(inej,.on  Ae^redil 
of  the  bill,  which  eonld  giTo  efleot  to  it.  And  hare  tiie  ques^ 
tion  arises,  whether  that  which  was  essential  to  gr^e  effeet  ta 
the  bill,  did  not  enter  into  its  inception.  Whether  thai,  nalh- 
eat.  whidb  the  paper  eonstttnted  no  biU  of  esdiaage,.  dees  oM 
aenstiti^  a  part  of  il. 

Btet  it  is  argnedbj  the  pkintiffs  that  Saydun,.  Sagaft  Oo«t 
did  not  indorse  the  biU,  and  that  they  olaim  under  the  bh»k 
indoigOBMai  of  Qemson.  If  the  bill  had  been  an  e&eti^e 
lastnunent  as  between  &e  partiee,  befrare  it  was  negotiatec^ 
the  argument  would  be  unanswerable.  But  as  its  negotiation 
was;  essential  to  its  Titalitgr,  the  argument  is  without  amplica- 
tion te  the  ease. 

On  principle,  these  positions  would  seem  to  be  clear,,  and 

they  are  also  clear  on  authority.    *^  If  a  biU  of  exchange  be 

drawn  in  consequence  of  an  usurious  agreement  fi>r  discount- 

mg  iit,  although  the  drawer  to  whose  order  it  was  payable  um 

4Qa 
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not  privy  to  this  agreement,  still  it  is  Yoid  in  the  bands  of  % 
yna  fide  indorsee"  2  Camp.  599.  In  SaW$  K  P.,  Lord 
EUenborongh  lays  down  the  law,  that  a  bona  fide  holder  cnii- 
not  recoyer  upon  a  bill  founded  in  nsnry ;  so  neither  can  h0 
leoover  npon  a  note  where  the  payer's  indorsement,  through 
whioh  he  most  daim,  has  been  made  by  an  usurious  agree- 
ment.  Bat  if  the  first  indorsement  be  yalid,  a  subsequent 
usorions  indorsement  will  not  affect  him ;  because  such  inter- 
mediate indorsement  is  not  necessary  to  his  title  to  sue  the 
•riginal  parties  to  the  note.    Floyd  y.  SeoU^  8  Peters,  229. 

In  HiahoU  y.  JVeemofi  et  dL  7  Peien  106,  the  Court  say : 
^  It  is  necessary  to  bear  in  mind  that  we  are  not  now  caUed 
upon  to  consider  a  case  occurring  upon  the  transfer  of  a  note 
which  is,  in  its  origin,  a  mere  nominal  contract,  one  on  which, 
as  the  test  is  yery  properly  established  in  the  New  Yoi^ 
Courts,  no  cause  of  action  arose  between  the  original  parties. 
The  present  is  a  case  of  greater  difficulty."  *^  It  will  hardly 
be  contended  that  although  the  indorsement  gaye  no  cause  of 
action  against  the  indorser,  yet  it  did  operate  to  giye  a  right 
of  action  against  the  maker  of  the  note." 

In  the  case  of  Mutm  y.  The  OonwtieMon  Co.  15  John  Rep^ 
(5,  the  Court  say :  ^^  if  a  bill  or  note  be  made  for  the  pur- 
pose of  raising  money  upon  it,  and  it  is  discounted  at  a  higher 
premium  than  the  legal  rate  of  interest,  and  where  none  of  the 
parties  whose  names  are  on  it,  can,  as  between  themselyes, 
•  maintain  a  suit  upon  the  bill  when  it  becomes  mature,  proyi- 
ded  it  had  not  been  discounted,  that  then  such  discounting  of 
the  bill  would  be  usurious  and  the  bill  must  be  yoid." 

The  counsel  for  the  plaintiffs  admit,  at  least  tacitly,  tiiat 
the  negotiation  of  this  bill  was  yoid  under  the  laws  of  New 
York,  by  the  argument  that  it  is  an  Ohio  contract,  and  is,  con> 
sequently,  goyemed  by  the  laws  of  Ohio. 

The  legal  obligation  which  arises  against  the  defendant, 
whether  as  drawer  or  indorser,  it  is  contended,  is  not  that  he 
shall  pay  the  money  positiyely,  but  that  he  wQl  pay  it,  if  the 
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mooepioTB  do  not  pay  it  at  the  maturity  of  the  bill,  provided 
payment  shall  be  demanded  and  a  legal  protest  made,  and  he 
•hall  be  duly  notified  of  the  same. 

There  is  no  expression  on  the  face  of  this  contract,  where 
the  money  was  to  be  paid.  In  snoh  an  obligation,  unless 
there  was  something  in  the  negotiation  of  the  instroment  to 
change  the  effect  of  it,  the  place  of  payment  is  taken  to  be  the 
domicil  of  the  person  boond*  But  on  such  a  contract  the 
party  is  liable  wherever  he  shall  be  found.  Where  was  the 
bill  in  question  made  and  under  what  law  ?  The  plaintiffs  who 
discounted  it  were  citizens  of  New  York,  and  so  were  Suydam 
Sage  &  Go.  The  latter  were  bound  to  pay  the  bill  at  maturity. 
That  it  was  usurious  and  void,  as  to  them,  will  not  be  contro- 
verted. And  if  this  be  so,  how  can  a  void  act  create  a  liability 
against  the  defendant,  either  as  an  accommodation  drawer  or 
indorser.  As  before  shown,  until  the  plaintiflb  discounted  the 
hill,  it  had  no  binding  effect  upon  the  defendant.  And  if  by 
reason  of  the  usury  this  discount  imposed  no  obligation  to  pay 
on  the  acceptors,  for  whose  benefit  the  bill  was  drawn,  can  it 
be  binding  on  his  sureties  ?  If  an  instrument  be  void  for  usury 
as  to  one,  it  is  so  as  to  all ;  and  any  party  may  set  up  the 
defence.    Atutin  v.  TidOsy  12  Bariaur  860. 

The  case  otAndrem  v.  Pandard^  18  Pelen  66,  arose  on 
the  following  bill  of  exchange. 

Exchange  for  |7,287  78. 

New  Tork,  Marehll,  1887. 

Sixty  days  after  date  of  this  first  of  exchange,  second  of 
fame  tenor  and  date  unpaid,  pay  to  Messrs.  Pond,  Converse 
h  Wadsworth,  or  order,  seven  thousand,  two  hundred  and 
eighty-seven  dollars,  seventy-eight  cents,  negotiable  and  pay* 
able  at  the  Bank  of  Mobile,  value  received,  which  place  to  the 
account  of  your  obedient  servant. 

D.  Oabpsktrb. 


To  Me99n.  Savre^  Converse  ^  Oo.j  1 
JfoMZe,  Alabama.     ) 
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The  1)01  iraft  mAomd  by  CufeMn^  tte  ^Awer,  whe^  ift 
weR  86  ihe  Arftwaw  ^mre  dtiMw  of  Abbwaa.  Tke  IhU  ^nm 
drawn  to  pay  a  debt  admitted  to  be  due  to  H.  M,  Asiisnm 
ft  Oo.,  of  New  York.  But  tiie  imoimt  itated  inrldie  biS,  in- 
tihtded  a  prior  indebtnevt  witb  ten  per  oebt  on  it  to  cover 
^xekange,  and  wbieb  appeared  to  faa?e  been  donoy  to  sTDtd 
Hie  Statute  of  neiiry  • 

In  their  opinion,  theOotirt  8«y,  ^e  defendants  allege  that 
the  eontraet  wae  n<^  made  in  reftrenee  to  the  kwa  of  tiikm 
etafte,  and  wae  not  intended  to  confbrm  to  either*  That  a 
Tate  of  interest  forbidden  by  the  lawa  of  New  York,  whore 
'tfie  oonlraet  wae  made,  wia  reeerred  on  the  debt  actoalfy 
dne;  and  that  it  wae  ooneealed  under  tiie  nase  of  ezohange^ 
in  <^er  to  evade  the  hw*  Now  if  tiiis  dirfianoe  ia  trae,  aad 
shall  be  so  found  by  the  jury,  tiie  question  is  not  whieh  law 
is  to  gotem  in  exeoirttng  ^  oonlraet;  but  whieh  is  to 
decide  the  fate  of  a  security  taken  upon  wufious  agreement, 
trUeh  needier  will  ezeoute.  Unquestionably,  it  must  be  the 
law  of  the  State  where  the  agreement  was  made  and  the  int 
stmment  taken  to  seoure  its  performance.  A  eontraet  of  iUb 
Idnd  cannot  stand  on  the  same  principles,  with  a  ftovui  JUh 
agreement  made  in  one  place  to  be  executed  in  another.  In 
such  cases  the  legal  consequences  of  such  an  agreement,  must 
be  decided  by  the  law  of  the  piftce  where  Om  contract  was 
made.    If  yoid  there,  it  is  void  etrerywhere." 

In  that  case  it  was  argued  by  Mr.  Webster,  as  the  counselin 
the  case  before  us  hate  argued,  ^  that  the  contract  is  to  be 
goremed  by  the  laws  of  Ae  place  where  it  was  to  be  exe- 
outed.  The  contract  on  the  &ce  of  this  hill  of  exchange 
expresses  that  it  was  to  be  executed  elsewhere  than  where  it 
was  mads.  The  parties  entered  into  it  with  a  view  to  its 
performance  at  another  place.  It  is  a  foreign  bill  and  of 
course  is  dated  in  one  place,  and  in  one  State,  and  made  pay- 
able in  another  J' 

In  that  case  the  usury  was  included  in  the  body  of  the  biD, 
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tet  tlM  bai  was  tBftde  payable  ift  Alabama,  and  «11  tiie 
^fenlalKli  were  citiMiu  cf  lliat  state.  It  was  ut  Alabama 
contract)  in  a  much  stronger  pdaib  of  view,  th«i  the  one  be- 
fore US  was  an  Ohio  eontraoL  The  effect  of  nsnry  in  New 
York  was  to  aveid  the  instnunent;  in  Alabama,  the  interest 
only  was  avoided. 

In  the  case  onder  consideration,  the  bill,  as  between  the 
parties  was  as  blank  paper,  imtil  it  was  negotiated  to  the 
plaintiffs  on  an  nsnrious  consideration.  Could  the  plaintiffi 
sne  the  aoeeptors,  who  were  and  are  citiiens  of  New  York! 
This  will  not  be  contended.  They  were  citizens  of  New  York, 
and  acted  under  the  laws  of  New  York.  They  were  the 
principals  in  the  transaction,  and  the  usury  releases  ihem 
from  all  liability  on  the  bill. 

Admit,  that  the  imperfect  bill  was  forwarded  to  the  ac- 
ceptors by  l^e  defendant  to  be  filled  up  by  them ;  to  bind  him 
must  they  not  act  in  good  £uth;  and  must  not  the  party  who 
discounts  the  bill,  act  in  good  faith?  Can  the  pkintcflb  com- 
plain that  they  should  be  governed  by  the  laws  of  their  own 
State?  In  the  defence,  it  is  averred  that  they  had  notice, 
that  the  defendant  was  an  accommodation  drawer  and  in- 
dorser.  He,  therefore^  can  only  be  made  responsible  on  strict 
principles  of  law. 

If  the  bill  had  been  a  valid  instnkment,  as  between  the 
paiiies  to  it;  if  an  .action  could  have  been  sustained  agaiast 
the  acceptor  by  the  drawer  for  non-paynent^  at  matority, 
and  it  had  been  negotiated  bunafidej  it  is  admitted,  (the  bill 
havii^  been  signed  and  indorsed  in  Ohio^  from  which  fiMSts 
the  legal  liability  arises,  on  the  fiulure  of  payment  by  the 
aoeeptors,  so  far  as  the  defendant  is  concerned),  it  iTould  have 
been  an  Ohio  contract.  But  it  is  denied  that  any  liability 
against  tike  defendant  can  arise,  he  btsing  an  accommodation 
4rawer  and  indorser,  on  an  usurious  negotiation  of  the  biU, 
in  the  hands  of  the  person  who  thus  obtained  it.  It  is  void 
by  the  act  under  which  it  was  negotiated.    Not  void  in  part, 
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but  in  whole.  Void  not  only  as  agunst  the  aooeptorSy  for 
whose  benefit  it  was  negotiated,  but  also  as  against  tiie  ae- 
eommodatioD  drawer  and  indorse. 

If  the  facte  alleged  in  the  pleas  shall  not  be  established  be- 
fore a  jorj,  the  mlings  now  made,  will  not  apply. 

Demurrer  oyermled. 


SYLYAinrs  Lathbop  v.  William  Stiwabt. 

Where  a  record  is  introduced  collaterally  as  evidence,  from  a  Court  of 
general  Juiisdioiion,  and  where,  from  the  face  of  the  reoord,  it  appeared 
the  Court  had  Juriadiotion,  no  eridenoe  win  be  heard,  to  coniradiot  the 
record. 

A  plea  of  fraud,  generally,  ia  not  sufficient  to  admit  of  eTidence  in  a 
bankrupt  case,  where  the  bankrupt  had  been  engaged  in  an  extensiTO 
eommeroial  business. 

The  bankrupt,  in  such  a  ca«e^  is  entitled  to  notice  of  the  acts  whleh  ate 
alleged  to  be  fraudulent. 

Mr.  Pecky  for  plaintifil 
Mr.  FoXy  for  defendant. 

OPHnON  OF  THB  OOtJBT. 

This  action  is  founded  upon  four  biUs  of  exchange,  one  for 
five  thousand  dollars,  payable  to  plaintiff  and  accepted  by 
defendant ;  a  second  for  two  thousand  dollarsi  drawn  by  de- 
fendant on  Shannon,  indorsed  by  Church,  Lathrop  and 
Stockton ;  a  third  drawn  by  defendant  and  indorsed  as  above; 
and  a  fourth  drawn  and  indorsed  as  the  third  bilL 

The  defendant  pleaded  a  discharge  under  die  bankrupt 
law. 

The  plamtiff  replied,  that  the  Court  had  no  jurisdiction,  as 
the  bankrupt  was  neither  a  citizen  <^  resident  at  Mobile,  in 
Alabama,  where  the  discharge  was  obtained.  Issue  joined  on 
the  replication. 
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ZaVnlon  Parker  «.  ThomM  Bunker. 

The  Gonrt  held  that  under  this  israe,  parol  eridence  could 
not  be  received  to  contradict  the  record.  The  bankrupt  Court 
had  general  jurisdiction  in  bankruptcy.  On  the'face  of  the 
record,  the  Court  appears  to  have  had  jurisdiction  of  the  case  * 
and  as  the  record  is  introduced  collaterally,  it  could  not  be 
impeached. 

Evidence  was  then  offered  to  show  the  accounts  of  the  bank- 
rupt, and  his  general  dealing  with  his  creditors.  But  the 
Court  held  that  in  this  case  a  general  plea  of  fraud  was  in- 
sufficient. That  the  specific  acts  which  are  alleged  to  be 
fraudulent  must  be  stated,  to  give  notice  to  the  bankrupt, 
that  he  may  be  prepared  to  meet  them.  That  without  such 
notice,  in  a  case  so  complicated  as  a  bankruptcy  must  be, 
where  the  bankrupt  had  been  engaged  in  a  large  commercial 
business,  he  could  not  be  expected  to  be  prepared  to  meet 
the  fraud,  unless  reasonable  notice  of  the  facts  relied  upon  to 
show  it,  were  given. 

The  counsel  for  the  defendant  admitted,  that  the  ground 
on  which  he  principally  relied  to  show  fraud,  involved  the 
jurisdiction  of  the  court.  The  Court,  in  order  to  admit  the  plea 
to  be  filed,  discharged  the  jury  and  gave  leave  to  the  plaintiff 
to  amend  his  pleadings.  But  as  amended  pleadings  were  not 
filed,  at  the  close  of  the  term,  the  Court  entered  a  judgment 
of  nonsuit,  with  leave  for  the  defendant,  at  the  ensuing  reg- 
ular term,  to  move  to  set  it  aside. 


Zabuloh  Parebb  v.  Thomas  Bamkbb. 

When  no  answer  is  made  to  an  alleged  infringement  of  a  patent^  the 
eharge  is  admitted. 

One-fonrtk  of  the  proeeeds  being  estimated  as  the  profits  of  the  miii^ 
the  damages  were  estimated  at  that  amonnt. 

Mr.  Stan^ery  for  plaintiff. 


en  soutbhh  <mio. 


g^Wlea  Paring  y. 


This  ia  an  iMstum  for  damagae^  by  tha  pbintiff*  for  tba  in- 
fringeiniNit  of  his.  patenty  ia  wng  hU  pereuaaioa  irater  wkoal 
for  mma^te.  No  plea  bene  fiM*  the  ohaife  m  the  dAdaca- 
tion  wafl  admjlttad.  A  witeeas  beug  bwoteji  proTed  the  naa 
of  the  wheel  three  montha  im  the  year;  that  three  thoarand 
feet  of  plank  wonld  be  sawed  in  a  day,  and  he  estiniated  one^ 
fourth  of  the  proceeds  for  tho  ezpenso  of  the  mii^  one-fourth 
to  keep  the  mill  in  repair,  one-fourth  for  the  hire  of  a  aaw- 
yer,  and  the  other  fourth  for  profit,  which  amounted,  in  fire 
jears,  to  the  mim  of  four  hundred  and  sixty  dollars^  &r 
which  the  jury  fonnd  a  yerdict.    Jadgment 

SoTeral  other  oases  were  decided  on  the  same  principle. 
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ABATEMENT. 

A  ple»  in  ftbatement  is  not  a  waiver  of  proeest.    EaUey  t,  Eurd,  14. 

A  proceeding  in  a  State  court  by  attachment^  where  a  gamlahee  is 
summoned,  cannot  be  set  np  in  bar  as  abatement  to  a  creditors  bill. 
WUlamon  v.  Tate  et  <U, 
ACKNOWLEDGEMENT. 

By  the  laws  of  DlinoiS,  when  a  married  woman,  who  is  a  resident  of 
the  State,  conyeys  her  real  property  by  deed,  it  is  the  acknowledge- 
ment which  gires  effect  to  it.    Lane  v.  DoUek,  200. 

The  form  of  acknowledgement  of  her  right  of  dower,  different  from 
that  by  which  she  transfers  her  estate,    lb, 
ACnON.      y 

In  a  case  where  an  informer  may  prosecate,  £he  gOTemment  may  sue 
also.     Vhiied  States  v,  Sougher^  211. 
ADMIRALTY. 

On  a  Toyage  from  Ogdensburg  to  Chicago,  the  bill  of  lading  promised 
to  deliyer  the  merchandise  in  good  order,  the  dangers  of  navigation 
only  excepted.  Held,  damages  being  shown,  that  the  carrier  must 
show  it  was  within  the  exception  of  the  bill  of  lading.  Hunt  v.  the 
JPropeUer  (Hevelandy  76. 

This  being  shown  by  facts,  fh>m  which  the  exception  can  be  Hirlj 
inferred,  and  the  shipper  failing  to  show  that  the  damage  might 
have  been  avoided,  the  carrier  was  held  not  liable.    Ih. 

It  is  proper,  though  not  indispensable,  to  enter  a  protest  after  the 
accident,    lb. 

In  case  of  a  collision  between  a  steamer  and  sail  vessel.  In  which 
the  owners  of  the  former  libel  the  latter,  the  libelants  must  not  only 
show  fault  in  the  latter,  but  aU  precautionary  measures  on  their 
part.    Foikian  v.  Ward,  152. 

Allegations  in  pleading  are  admissions  by  the  pleader,  and  need  no 
proo(  unless  denied  and  put  in  issue,    lb. 

The  protest  of  the  captain  and  crew,  made  the  morning  after  the  col- 
lision, when  admitted  in  evidence,  may  be  considered  as  evidenoe 
corroborative  of  the  witnesses  in  court,    76. 

Two  seamen  being  discharged  from  the  steamer  London,  at  the  port  of 
Detroit)  made  oath  before  a  United  States  Commisnoner,  of  the 
amount  due  them  as  wages,  who  certifies  the  same  to  the  Distriot 
Clerk;  on  which  a  summons  was  issued  dixeoted  to  the  nuurter  of 
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ADMIRALTY.— OMieiftMMlL 

the  Tesoel,  to  shoir  osnse  why  proceedings  should  not  be  instituted 

against  the  Tessel. 
The  prineiple  objeotion  to  the  process  was,  that  the  certificates  on 

which  it  was  founded  did  not  state  the  residence  of  the  District 

Judge,  or  that  he  was  absent— held  insufficient. 
A  decree  in  admiralty  is  the  judgment  of  the  court,  on  the  subject  in 

eontroTcrsy.    Fu»kUm  e.  Wordy  196. 
The  opinion  of  the  judge  on  collateral  matters  is  not  a  part  of  the 

judgment    lb. 
When  damage  is  sought  in  case  of  collision,  and  fault  on  both  sides 

is  shown,  or  no  fault  of  either,  the  libel  is  dismissed.    lb. 
The  act  of  Congress  of  8d  March  1848,  requires  a  yessel  on  the  Lake 

at  night  to  show,  while  on  the  starboard  tack,  a  red  light,  and  a 

Tessel  haying  the  wind  Aree,  a  white  light,  and  reflectors  to  the 

lights  are  required.    In  a  collision  between  a  brig  and  Schooner — 

the  brig  was  close  hauled  on  the  wind — ^having  a  white  light,  this 

was  a  Tiolation  of  the  act  so  as  to  preclude  the  brig  Arom  reooTcr- 

ing  a  ftill  indemnity.     Chcrge  Porter  v.  Schooner  MiranJa,  221. 
There  was   some  fault  also  in    the    schooner.    The  damages  were 

divided.    lb. 
Great  care  is  requisite  when  a  vessel  enters  a  harbor,  especially 

when  there  is  wind,  and  yessels  at  anchor.      Ward  v.  Schooner 

Dou9m4m,2S. 
Apportionment  of  damages  will  not  be  made  if  the  fault  be  doubt- 

fuL    lb. 
A  steamer  is  bound  to  aToid  a  collision  when  practicable.    lb. 
The  libellant  must  show  the  fault  is  chargeable  on  the  boat  complained 

of.    Lueoi  V.  Siiomboai  Thomat  Swan,  982. 
A  ease  of  ineyitable  accident  is  no  ground  for  an  action.    lb. 
Where  there  are  faults  on  both  sides,  damages  are  divided.    lb. 
AGENTS. 

On  an  appeal  in  admiralty,  flrom  the  district  court,  reasonable  dili' 

gence  should  be  used  in  prosecuting  the  Appeal.    NeU  v.  Steamer 

nUnoU,  418. 
If  the  party  delay  to  perfect  the  appeal  for  six  months,  and  until  a 

day  or  two  before  the  term  of  the  Circuit  Court,  the  appellee  may 

under  the  rule,  notice  the  cause  for  a  hearing,  and  the  court  will 

require  the  appellant  to  take  his  depositions  during  the  session  of 

the  court,  so  as  to  come  to  a  hearing.    lb. 
At  the  home  port  of  a  Tessel  the  local  law  must  regulate  the  lien.    Jb . 
A  purely  maritime  lien  may  arise  in  every  ^rt,  under  the  maritime 

jurisdiction,  unless  it  be  in  the  home  port.    lb. 
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AGENTS.— Continued, 

The  lien  oannot  arise  ander  the  local  law  and  also  under  the  mari- 
time,   lb. 

A  steamer  built  at  Cleyeland,  in  OhiO|  under  a  oontraot  with  parties 
resident  in  New  York,  GleToland  is  her  home  port  until  after  her 
first  Tojage.    Seott  v.  FropeUer  P^ymotKA,  468. 

Painting  a  Tessel  before  completed,  is  work  done  at  the  home  port    2b, 

Where  the  possession  of  a  Tessel  is  not  tortiouSi  but,  under  color 
of  right,  a  contract  ot  affreightment  made  with  the  master  will 
bind  the  Tessel.    Jackion  v.  M«  JuUa  Smithy  404. 

When  the  contract  is  Tiolated,  the  proper  measure  of  damages  is  the 
Tslue  of  the  property  at  the  place  of  shipment,  with  interest  from 
that  time,  unless  there  be  other  damages  connected  with  and  prox- 
imate to  the  contract    lb. 

All  Tessels  are  required  to  use  reasonable  diligence  to  aToid  colli«- 
ions.    Butzard  v.  the  Scow  Pairiekj  491. 

A  Tessel  anchored  in  a  riTcr  haTing  a  rapid  current,  should  keep  a 
watch.    lb. 

A  sail  Tessel  in  descending  a  riTor,  when  there  is  no  breese,  will  be 
carried  by  the  current,  and  will  not  obey  the  helm,  in  such  case  the 
Tessel  anchored  in  the  current,  by  parting  her  helm  msy  aToid  the 
floating  Tessel.    lb. 

If  no  watch  be  kept  on  an  anchored  Tessel  she  is  liable,  if  a  floating 
Tessel  not  under  the  command  of  her  helm,  come  in  collision.    lb. 

The  omission  to  haTo  a  watch  on  board  the  anchored  Tessel,  amounts 
to  negligence.    lb. 

Where  a  part  of  the  cargo  is  thrown  OTerboard  for  the  safety  of  the 
Tessel  and  the  Utcs  of  the  passengers,  a  contribution  may  be  re- 
quired f^om  the  owner  of  the  Tessel  and  the  cargo  saTcd.  Dike  ei  al 
V.  Propeller  8i.  Joseph,  678. 

This  is  giTon  in  the  exercise  of  a  maritime  jurisdiction  and  on  the 
principle  of  a  general  aTerage.    lb. 

Though  there  may  be  a  remedy  at  law,  on  bonds  giTen,  yet  that  does 
not  take  away  the  jurisdiction  in  admiralty.    lb. 

Where  a  lien  in  admiralty  attaches,  it  follows  the  proceeds  into  the 
hands  of  assignees.    lb.  * 

When  an  agent  exceeds  his  powers  in  the  adjustment  of  acontroTcrsy, 
his  principals  in  a  reasonable  time  after  knowledge  of  it^  should 
repudiate  it;  and  if  this  be  not  done  the  principals  may  become 
bound.    Abbe  and  Colt  v.  Rood  and  Bood,  106. 

If  an  agent  enter  into  an  arrangement,  notifyixig  the  debtor  that 
he  would  submit  it  to  the  creditor  for  his  ratification,  unless  he  shall 
ratify  it,  there  is  no  binding  obligation,    lb. 
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AGENTS.— OmliMiMlL 

Aa  aetien  being  br»ngkt  against  the  defendant  eharglng  him  with  an 
abnse  of  his  powers,  as  agent  of  the  plaintii^  it  is  essential  that 
the  plaintiff  shonld  allege  he  had  aoted  as  agent.  Mma  lumnmce 
Cb.  9.  Sabma,  $93. 

Unless  he  was  anthoriied  he  eoold  net  bind  the  company,  and  any 
fatifieation  of  the  company  would  excuse  the  defendant.    76. 

If  the  plaintiff  latifted  what  had  been  doae^  it  binds  the  oompany, 
thongh  the  agent  had  no  power.    lb. 

The  condactor  of  a  train  of  cars  is  bound  to  reasonable  care  for  the 
passengen^  and  at  ciess  roads,  or  where  the  tracks  lie  veiy  near 
each  ether,  more  than  an  ordinary  degree  of  care  is  requisite,    lb. 

Any  careleHness  in  loading  a  freight  train  of  cars,  or  in  not  attend- 
ing to  the  adjustment  of  a  load  of  lumber  by  which  an  injury  is 
dene  to  a  passenger  on  another  train,  will  make  the  owners  of  the 
fMght  train  responsible.    lb. 
AUBN. 

By  the  common  law  an  alien  can  take  lands  by  puvohase  though  not 
l^  descent    AbrwMrt  Zesn  Ob.  e.  JfeJCMnfy,  6. 

He  may  claim  by  grant  or  devise.    Ih. 

A  Utle  acquired  by  an  alien  is  not  dlTCSted  until  office  iNmd.    lb. 

There  is  a  close  analogy  between  an  alien  and  a  cciporatioa.    lb. 
APPEALS  IN  ABBdEALTT. 

If  the  appellant  delay  to  protest  his  appeal,  so  that  the  record  is  filed  a 
Tcry  short  time  before  the  court  commences,  the  appellant  may  notice 
the  cause  for  hearing  or  continue  et  his  opUon.  Baehtu  e.  Sehoomr 
MerangOf  499. 

No  one  should  be  permitted  to  take  adrantage  of  his  own  remisi- 
ness.    lb. 
ASSUMPSIT. 

Where  the  statute  has  run  and  a  subsequent  promise  te  pay  is  relied 
on,  the  aeiien  must  be  on  the  new  promise.  The  original  debt  is 
not  reiiTed,  and  it  is  considered  ealy  as  affording  a  good  consider- 
ation on  the  new  psomise.    Ktmip^Ml  9.  Oooimm,  190. 

BAIL. 

A  recognisance  taken  by  a  Oosunissloner  must  deaenhe  an  offence 
punishable,  or  it  is  Toid.     UmUd  Siaim  9.  BandHaif  374. 

BANKS. 

On  the  failure  of  a  bank  to  pay  the  specie,  it  may  be  Ibroed  into 
liquidation  under  the  laws  of  (Mdo,  and  recelTcrs  are  appointed  to 
ooUect  the  debts  and  pay  the  liabilitfes  of  the  bank.  Bmk  qf  dr- 
dmik  0.  Iglehartf  660. 
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BANKS.— ChrUmued. 

If  tJimre  be  a  defloiMMyof  MWto  and  tbe  fltockhold«n  are  required  to 
eontribute  pro  rata,  oa  ike  amount  of  stook  tikey  own,  and  to  pay 
the  whole  amount  if  neoeseary,  on  such  a  decree  an  action  of  debt 
oannot  be  luetained.    lb. 

To  maintain  an  action  of  debt,  the  ram  decreed  mut  be  certain,  so  as 
to  require  no  fiirther  action  of  the  court    lb. 

An  action  being  brought  on  the  decree,  ie  subject  to  the  condition 
expressed.    lb, 

A  suit  in  equity  is  sustainable  to  carry  a  decree  into  effect.    lb. 
BILL  IN  CHANCERY. 

On  a  demurrer  to  a  bill  being  sustained,  the  court  will  giye  leaye  to 
amend  the  bill  and  time  for  answer.    Ketehum  v.  Driggs^  14. 

To  restrain  a  creditors  bill,  an  execution  is  not  necessary  unless 
required  by  statute,  when  the  property  cannot  be  reached  at  law. 
Wahxnatm  v,  OaU,  16. 

A  citiien  of  Connecticut,  being  a  stockholder,  may  file  his  bill  for  an 
injunction  against  the  collection  of  an  unconstitutional  tax,  and 
make  the  directors  of  the  bank  defendants,  they  haying  refused 
to  take  the  necessary  steps.     Wookey  v.  Dodge,  TVeatmer,  142. 

An  action  of  trespass  is  not  an  adequate  remedy  for  the  bank,  when 
its  Ainds  are  annually  and  unlawfully  abstracted.    lb.  « 

The  State  cannot  be  sued,  its  officer  may  not  be  responsible,    lb. 

The  courts  of  the  Union  follow  the  construction  of  the  statutes  of  the 
Stikte  as  established  by  its  Supreme  court.    lb. 

All  persons  interested  should  be  made  parties  to  a  bill  to  forclose  a 
mortgage.    Mateolm  e.  SmUh^  416. 

This  is  indispensable  when  a  party  may  be  chargeable  with  any 
balance  which  the  sale  of  the  premises  may  not  satisfy.    lb. 
BILL  OF  LADING. 

A  bill  of  lading  is  condusiye  to  establish  the  articles  shipped,  unless 
fraud  or  mistake  is  shown.    Baehu  v.  the  Schooner  Marengo,  487. 

Such  an  instrument  has  some  of  the  characteristics  of  a  bill  of  ex- 
change,   lb. 

Good  faith  in  the  agents  of  commerce  is  requisite,    lb. 
CHANCERY. 

Under  the  rules  of  court  a  bill  is  not  amendable  after  replication  is 
filed,  unless  the  plaintiff  shows  the  proposed  amendment  is  mate- 
rial.   JBotf  €t  ai  V.  Octrpmterj  862. 

Snoh  aMcndment  will  net  be  allowed  to  introduce  a  new  party,  where 
the  parfy  were  known  before  the  bill  was  filed.    lb. 
COLLISION. 

A  steamer  in  entering  a  harbor  must  use  great  caution  to  aToid  a  col- 
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COLLISION.— ChntuiMed. 

lision.  Any  want  of  oare  hj  the  eommander,  will  snbjeet  the 
owner,  in  case  of  oolliaion,  to  damages.  Ward  e.  ike  FtapeUer 
Somi0r,  6S. 
When  the  way  cannot  be  seen,  the  entering  boat  should  be  stopped.  lb, 
Sinoe  the  intiodaetion  of  steam  the  role  of  navigation  has  been  en- 
larged. Steamers  are  bound  to  aroid  a  eollision.  Faakum  v. 
Ward,  162. 

COMMERCE. 

The  legislature  of  Illinois  has  no  power  to  authorise  a  bridge  aerou 
the  Illinois  rirer  whioh  is  a  material  obstruction  to  commerce.  /f»- 
iuranee  Co,  v.  Peoria  Bridge^  70. 

Bridges  may  be  constructed  oyer  this  naTigable  riyer  prorided  they 
do  not  materially  obstruct  commerce.    76. 

If  the  bridge  be  an  obstruction,  damages  cannot  be  recoTcred,  if  the 
complaining  boat  was  carelessly  or  unskilfdlly  managed.    /&. 

A  State  cannot  authorise  a  material  obstruction  to  the  commerce  of 
any  of  the  narigable  tributaries  of  the  Mississippi.  Ool.  Inwranee 
Co.  9.  Ouitomer$,  209. 

A  steamboat  enrolled  and  licensed,  while  engaged  in  carrying  on 
Commerce  between  different  states,  has  a  right  to  the  use  of  a  nari- 
giible  water  without  obstruction.  Jolfy  et  alv.  Terre  Saute  Bridge 
887.  ' 

The  ordinance  in  this  respect  is  still  in  force.*   Ih. 

A  bridge  of  sufficient  eleyation  with  a  proper  draw  would  be  no  ob- 
struction,   lb. 

If  the  hight  or  draw  be  insufficient  the  act  affords  no  justification.   i&. 

The  power  to  regulate  commerce  is  Tested  in  Congrees;  but  the  judi* 
cial  power  cannot  act  until  Congress  shall  prescrfbe  the  rule.  £71 
Statea  v.  Railroad  Bridge,  618. 

Where  there  is  an  obstruction  which  operates  to  the  irreparable  in- 
jury of  an  indiridual,  chancery  may  give  relief.    lb. 

This  was  the  ground  on  which  the  court  decreed  in  the  YTheeling 
Bridge  case.    lb. 

The  bridge  proposed  to  be  erected  over  the  Mississippi  at  Bock  Island 
will,  it  is  supposed,  not  form  an  appreciable  obstruction  to  com- 
merce,   lb. 

COMMON  CARRIERS. 

A  common  carrier  must  deliTer  the  property  within  a  reasonable  time, 
under  the  circumstances  of  the  case.     BroadweU  v.  Butler  j-  Cb,  296. 
Wher^  the  waters  fa  1,  usage  may  be  shown  in  such  cases.    lb. 
Where  there  is  such  detention  Aill  freight  may  be  recoyered.    lb. 
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COMPACT. 

A  law  of  Indiana  was  passed  declaring  lands  sold  by  the  United 
8tateS|  within  the  State,  should  not  be  taxed  until  after  the  expira- 
tion of  fiye  years  from  the  time  of  sale.  In  1847  Congress  passed 
%  law  taking  off  the  restriction  as  to  taxation  before  the  year  1820. 
The  act  of  Indiana  remained  unrepealed.  Before  the  repeal  of  the 
law  lands  had  been  sold.  JBeld,  that  such  lands  were  exempt  from 
taxation  for  fiTO  years  firom  the  sale.  Thompttm  v,  ffalton  Trea$' 
ureTf  886. 
CONSTITUTIONAL  LAW. 

A  proTision  in  a  bank  charter  which  declares,  "that  the  bank  shall 
pay  a  tax  of  six  per  cent,  upon  its  diridends,  after  deducting  as- 
certained expenses  and  losses,  in  lieu  of  all  taxation  whatever," 
is  a  contract  the  obligation  of  which  the  legislature  cannot  impair. 
Wooheif  V.  Dodge,  142. 
CONSEQUENTIAL  DAMAGES. 

Consequential  damages  are  often  recoyered,  but  they  must  be  sueh  as 
result  ftrom  a  failure  to  perform  by  one  of  the  parties  to  the  con- 
tract. But  possible  or  probable  profits  cannot  be  the  ground  of 
increasing  damages.     Chapin  J*  ButU  v,  Norton  et  alj  500. 

In  the  course  of  a  contract  if  accounts  are  presented  and  no  objection 
made,  it  is  too  late  afterwards  to  object.    lb, 
CONTRACT. 

A  contract  was  entered  into  that  defendant  should  take  a  stock  farm 
and  manage  it  for  one  third  of  the  profits.  Shortly  after  he  took  pos- 
session, he  sold  the  stock  on  the  farm,  reserYing  to  himself  the 
homestead  and  a  small  part  of  the  grounds,  and  he  rented  the  resi- 
due of  the  farm.  Beld,  that  this  was  an  abandonment  of  the  con- 
tract.    TibbatU  4*  Wife  e.  TibbaUt,  80. 

Any  modification  or  change  of  the  contract  after,  by  the  husband 
without  the  consent  of  the  wife,  cannot  bind  the  wife,  the  land 
being  hers,  after  the  death  of  her  husband.    lb. 

Where  a  contract  was  made  for  the  purchase  of  wheat  at  Detroit  to  be 
deliyered  in  the  spring,  on  the  opening  of  narigation,  parol  proof 
is  admissible  to  show,  at  what  time  the  payment  is  to  be  made. 
Baluy  V.  Hurd,  102. 

On  a  failure  to  deliyer  the  article  at  the  time  specified,  the  purchasers 
may  claim,  as  damages,  the  difference  between  the  contract  price 
and  the  current  price  of  the  article.    lb. 

The  plaintiffs  agreed  with  the  Commissioners  of  Hamilton  county  to 
build  for  the  county,  upon  the  old  court  house  lot  in  Cincinnati,  a 
court  house  upon  such  place  and  of  such  materials  as  to  them  shall 
seem  proper,  which  coyered  the  entire  lot 
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la  Ummiii*  ooftinet  tlwy  ftgnod  to  Imild  %  jail,  oa  wnth  lot  or  nitiim 
Mrtain  limita,  m  Uie  l^gislataM  might  MtkoriM.  ffeU  that 
although  tho  law  oontomplatod  all  iho  bniltUags  for  the  eoimty 
•hoold  bo  plaooA  on  the  ooui  hooea  lot»  yet  the  oontrfet  for 
building  the  jail  on  anoihev  }oi,  is  not  illegal  on  the  eonditlon  ex- 
pteaaed.     €6ok  f  Oook  e.  CbiwwtMioaaf  qf  JBSmnUmi  MwUjy,  112. 

It  was  to  be  made  binding  b  j  the  aotion  of  the  legislature.    A. 

The  contracts  to  build  the  court  house  and  jail  were  sepaiato  and  dis- 
tinct, although  included  in  the  same  instrument.    A. 

To  justify  a  party  to  put  an  end  to  a  contract,  the  coatraetor  must  in 
effect  abandon  it.    A. 

Where  two  hundred  thousand  dollars  were  appropriated  to  construct 
county  buildings,  which  must  cost  three  times  that  sum,  the  appro- 
priation imposes  no  limitation  as  to  expenditures.    Ik, 

If  in  construction  of  a  public  work,  it  is  provided  that  the  engineer 
may  put  an  end  to  the  contract,  if  in  his  judgment  the  contractor 
does  not  act  with  the  necessary  yigor — ^the  engineer  is  not  respon- 
sible, though  he  may  be  mistaken  in  judgment  OMertion  v.  EIUm 
6<<a,248. 

But  if  the  engineer  act  corruptly  he  is  responsible,    ift. 

The  declaration  of  forfeiture  will  preyent  the  contractor  from  the 
recoTery  of  damages,    ift. 

When  a  receipt  is  giyen  in  eyidence  to  show  the  contract  of  affreight- 
ment, the  whole  document  is  in  proof  and  one  part  cannot  be  sepa- 
rated flrom  the  other.    BuUer  v.  Steamer  Arrow,  470. 

After  the  royage  had  been  completed  the  clerk  of  a  steamer  sailing 
between  Sandusky,  Ohio,  and  Chatham,  Canada,  touching  at  Detroit 
and  other  ports,  gave  the  following  receipt  to  the  owner  of  ahorse 
lost: 

Beceiyed  of  T.  B.  three  dollars  for  transporting^  horse  from  Sandusky 
to  Chatham.  One  dollar  for  the  steamer  Ploughboy,  and  two  dollars 
for  the  steamer  Arrow.  The  horse  (by  consent)  transferred  to  the 
Ploughboy.    Jb. 

Parol  eyidence  admitted  to  explain  receipt.  /&.  Seld,  steamboat  not 
liable,  the  horse  haying  been  handed  oyer  to  the  Ploughboy. 

Where  a  person  has  agreed  to  deliyer  a  quantity  of  lumber  at  speel- 
fied  prices,  and  he  fhils  to  comply  with  his  contract,  the  plaintiff 
is  entitled  to  recover  in  damages  the  difference  in  price  between 
the  lumber  contracted  for,  and  the  market  price  at  the  place  ef 
delivery.    Bamad  v.  Conger,  497. 

If  the  market  price  at  the  place  of  delivery  was  as  low  or  lower,  than 
the  price  agreed  to  be  paid  in  the  contract,  the  plaintiff  will  be 
entitlM  to  no  damtf^es.    76. 
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CONTRACT.— CkmUttued, 

The  rale  is  that  no  damages  can  be  recorered,  where  none  has  been 
sustained.    Ih. 

Under  a  contraot  made  by  complainants,  with  the  defendants,  that 
the  former  would  purchase  all  the  lumber  sawed  by  the  defendants, 
and  complainant  wOuld  furnish  supplies,  etc.,  which  they  after^ 
wards  refused  to  do,  on  which  defendants  abandoned  the  contract; 
held  that  where  one  party  reftises  to  do  a  certain  thing  under  the 
contract  which  was  necessary  to  enable  the  other  party  to  perform 
his  part  of  the  contract,  he  may  abandon  it    lb. 

And  in  such  case  the  party  first  refusing  is  liable  to  the  other  for 
damages.    lb. 

But  such  damages  are  limited  to  the  immediate  consequences  result- 
ing firom  the  reftisal  to  perform  the  contract,  and  not  to  probable 
profits.    lb. 

A  large  amount  of  lumber  being  in  the  possession  of  the  defaulting 
party,  having  repudiated  the  contract,  he  cannot  claim  the  benefits 
under  it.    lb. 

But  in  selling  the  lumber  he  would  be  entitled  to  compensation,    lb. 
CORPORATION. 

A  corporation  in  the  State  of  New  Tork,  may  hold  land  in  the  State 
of  Michigan.    Farmert^  Loan  Oo.  p.  McKinney^  4. 

This  is  a  matter  of  comity.    Jb. 
COUNTY  ORDERS. 

Counties  are  established  by' law  and  need  not  be  proved.  LydU  «.  La^ 
penr  county,  446. 

The  revised  statutes  of  Michigan  of  1846,  sec.  46,  having  provided 
that  the  county  treasurer  shall  pay  money  on  the  order  of  the  Board 
of  Supervisors,  countersigned  by  the  Chairman  and  signed  by  the 
Clerk,  an  order  in  that  form  will  be  presumed  correct^  and  the 
official  act  of  the  Supervisors.    lb. 

Such  an  order  is  a  county  liability,  drawn  by  one  county  officer  on 
another,  for  payment  out  of  county  Ainds,  and  no  presentment  and 
demand  are  necessary.    Jb. 

The  statute  expressly  authorises  such  orders  for  county  indebtments 
to  be  drawn  by  the  Board  of  Supervisors,  and  does  not  prohibit 
their  negotiability.    lb. 

An  action  lies  against  the  county  upon  such  county  orders  for  county 
indebtment,  in  the  court  of  the  United  States,    lb. 
COSTS. 

There  can  be  no  taxation  of  costs  except  under  the  act  of  1868. 
LyaUv.  Mitter.^tSi. 

That  law  abolishes  all  previous  laws  on  the  subject^  without  any  re- 
servation,   lb. 
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DAMAGES. 

In  %n  Mtion  agninst  a  bridge  oompuiy  for  the  loee  of  n  boat  which 
struck  the  pier  of  a  bridge,  the  court  held,  that  the  iiguzy  of  the 
boat  was  to  be  ascertained  by  the  hire  of  it  during  the  time  it  was 
undergoing  repairs,  and  the  cost  of  repairsi    JoU^  e.   Ttrrt  ffamU 

When  a  oontraot  to  build  a  oourt  house  was  put  an  end  to  hj  the 
wrongftil  act  of  the  superintendanis,  they  are  subject  to  an  action 
for  damages  for  the  work  done,  and  the  materials  purchased,  also 
for  the  profit  of  the  work.  Cook  i  Chok  e.  OmmitmMun  ^f  HwmJL^ 
foa  eoHnljy,  612. 
DEEDS,  ACKNOWLEDGBfENT  OF. 

A  quit  claim  deed  executed  before  title  Tested  in  the  grantor^  is  not 
made  good  by  a  subsequent  title.    Farmtrif  Lomi  ^  Tnui  Cb.  e. 

Such  a  deed  transfers  only  the  title  of  grantor,    ii. 

The  grantor's  equity  will  be  conyeyed.    R. 
DEBTORS  TO  THE  QOYERNMENT. 

A  State  regulation  that  the  estate  of  deceased  persons  shall  be  settled 
in  the  probate  court,  which  shall  appoint  oommissioners  to  a4}usl 
the  claims  against  the  estate,  and  prescribe  the  time  within  which 
such  claims  must  be  presented,  and  if  not  presented,  shall  be 
barred,  is  not  obligatory  on  the  federal  goTemment^  in  the  ooUee- 
tion  of  ito  debts.     UmUd  Statu  v,  Baehu^  448. 

The  amount  claimed  has  been  adjusted  by  the  accounting  d^iartment 
of  the  goremment,  and  must  be  collected  under  its  own  laws.    lb. 

It  has  priority  of  claim,  and  cannot,  therefore,  do  any  injustice  to 
general  creditois  by  enforcing  its  claim.  A  law  of  a  State  which, 
requires  eighteen  months  before  suit  can  be  brought  against  execu- 
tors, does  not  apply  to  a  demand  by  the  federal  goTcmment.    Ih, 

If  the  act  could  be  so  construed,  it  would  be  in  conflict  with  acts  of 
Congress,  and  would,  oonsequently,  be  inoperatiTe.    lb. 
DBCI.ABATION. 

A  party  which  charges  an  agent  with  an  abuse  of  his  power,  must 
allege  in  the  declaration,  that  the  indiridual  was  appointed  as 
agent    JKbia  InmrmiM  (h.  e.  SbMm^  898. 
DBHTJRREB. 

A  demurrer  to  a  bill  praying  an  iigunction,  must  be  decided  before  a 
motion  for  the  injunction  can  be  heard.    K^tithim  e.  J)fi§g9^  18. 

A  defectiTO  allegation  of  citisenship  is  a  good  ground  of  demurrer.   11. 
DEPOSITION. 

The  deposition  of  a  witness  who  is  at  the  plaoe  where  the  court  is 
held,  is  not  admissible  if  tiie  witness  be  able  to  attend.  Wnd  e. 
mmuitrot^f  44. 
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DEPOSITION.— ConUnmed. 

The  Bixth  Beotlen  of  tlie  Mt  of  1790  oonfera  powen  on  the  Judge  or 
joBtioe  to  ieeue  sommary  proeese  in  the  omos  ipeotfied,  and  the 
ooort  will  not  look  beyond  the  eertiftoate  of  suoh  oi&oer  for  the 
authority  of  the  derk  to  isine  eueh  a  prooees,  but  such  oertifioate 
muBt  Bhow  on  its  fsMe,  that  the  commiBBioner  had  aothorUj  to  act 
Jr«mp  ^  Lord  e.  Steamer  London^  184. 

The  law  and  praotioe  of  a  State  haTing  been  adopted  in  regaxd  to 
the  taking  of  depoBiiione,  a  BubBoquent  modificati<m  of  the  law, 
whioh  has  been  followed,  will  be  ooneidered  aa  adopted  by  mage. 
CktriU  9.  Omtrol  RaOroad,  401. 

But  the  law  of  a  State  oan  mi^e  no  ohange  in  the  aot  of  GongreeB, 
as  to  the  circumBtanceB  under  whioh  depoaitiouB  may  be  taken.    /6. 
DOWER. 

At  oommon  law  the  widow  was  entitled  to  dower  in  all  lands  of  which 
her  huBband  waB  Beised,  at  any  time  during  ooTerture.  JoMuUm  v. 
Vandyke,  422. 

A  and  B  were  married  in  the  territory  of  Michigan  in  1810.  A  Bold 
and  moTod  out  of  the  territory  and  continued  a  non-reeident  until 
hiB  death  in  1860.  In  1840  the  State  of  Michigan  reetricted,  by 
Btatute,  the  right  of  dower  to  lande  of  whioh  the  husband  died 
aeised,  but  prorided  eepeoially  that  no  right  whioh  had  already 
attached  or  TOBted,  should  be  affected  thereby.  Held  that  the  right 
of  dower  was  an  inchoate  right  during  coyerture^  only  made  oon- 
Bummate  by  the  death  of  her  husband,  and  was  embraced  within  the 
Baying  clause  of  the  restrictiye  statute.    lb. 

The  dower  to  be  set  of^  must  include  all  casual  and  natural  enhance- 
ment from  circumstances,  and  excluding  all  improyement  actually 
made  by  the  tenant    lb. 

The  statutory  mode  will  be  pursued  in  setting  off  dower.    16. 
EJECTMENT. 

The  ancient  forms  of  ejectment  haying  been  modified  by  statnte  and 
a  new  mode  proyided,  it  must  be  pursued.    I^caer  v,  WeUer,  11. 

The  statute  of  Michigan  giyee  a  second  trial  on  the  pigment  of  the 
oosts  of  the  first    ib, 
BQUITT^-See  Chancery. 
BYIDEKCfi. 

Unless  oljeotion  be  made  to  evidence  when  offered,  it  must  be  pre- 
sumed to  be  admitted  by  consent    Farmert^  Loan  Oo.  v.  MeKmney,  8. 

And  if  no  motion  be  made  to  withdraw  it  diuring  the  trial,  the  objeo- 
tion  will  not  be  heard  on  a  motion  for  a  new  triaL    lb, 

A  oertifled  oopy  of  a  patent,  by  the  recorder  of  a  county,  is  not  eyi« 
dence.    LyaU  9.  Me^fnard,  16. 
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Sridenoe. 

An  insinuneni  not  denied  hj  the  pletding  may  be  read  as  eridenoe  as 
ii  appears  on  ito  Dmo.    Btn^dici  e.  Maynard^  21.  F^att  v.  WiUardj  27 . 

When  a  reoord  of  a  judgment  of  a  State  eoart  is  offered  in  eridenee, 
in  the  Cironit  Court,  sitting  within  the  State,  it  was  reoeiTed  on 
the  eertifteate  of  the  elerk  and  seal  of  the  oourt.    Bremtter  v.  Spaid- 

The  eonfession  of  a  silent  partner,  not  known  in  the  proceedings,  may 

be  giTon  as  sTidenoe.     Ward  o.  Amutnng^  44. 
In  a  suit  against  a  marshal  and  his  sureties  for  moneys  collected  on 

executions,  he  cannot  set  up  by  way  of  offset^  moneys  disallowed  on 

former  aoeounts.     U,  Statn  v.  iVfii<iw,  65. 
Proof  of  good  character,  ought  to  outweigh  a  presumption  of  stealing 

money  from  the  mail,  arising  merely  fh>m  the  fact  of  association 

with  one  who  was  in  possession  of  the  money.     United  Statu  d. 

PcMve,80. 
To  couTlct,  a  jury  must  find  the  defendant  guilty  beyond  a  reasonable 

doubt    lb. 
Where  no  time  is  fixed  for  payment,  on  a  purchase  of  wheats  parol 

OTidenoe  is  admissible.    HdUey  e.  Hurd^  102. 
An  agreement  that  payment  should  be  forwarded  through  the  express, 

the  payee  incurs  the  risk  of  detention  of  the  express  by  bad  roads 

or  high  water.    76. 
Under  the  territorial  goTomment,  the  copy  of  a  deed  recorded  is 

prima  facie  CTidence  of  its  execution.  Buckley' t  heire  e.  OcarUon,  126. 
But  this  presumption  may  be  rebutted  by  facts  and  circumstances,  /fr. 
Where  the  acts  of  the  grantor  are  inconsistent  with  the  presumption 

that  the  deed  was  deliTered,  they  may  be  weighed  against  the  pre- 
sumption.   76. 
If  a  letter  written  to  a  certain  indiridual,  was  intended  for  him  and 

also  another  person,  and  such  other  person  is  authorised  to  take 

the  letter  fh>m  the  post  office,  and  he  does  so  take  or  receire  it, 

there  is  no  riolation  of  the  post  office  law.     United  StaUe  e.  TW- 

fMf,  128. 
The  person  who  writes  a  letter  has  a  right  to  control  its  use.    lb. 
Where  a  post  master  is  charged  with  stealing  a  letter  from  the  mail, 

to  establish  the  charge  the  post  masters  on  the  route  and  at  the 

office  to  which  the  letter  was  directed,  should  be  examined.     UwH/td 

Statee  v.  WMtaker,  842. 
At  the  office  where  clerks  or  others  opened  the  mail,  they  should  be 

examined,    ii. 
Parol  eridenee  is  net  admissible  to  prore  at  what  time  a  patent  was 

applied  for.     Waifne  e.  Winter^  844. 
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Eyidenoe. 

EVIDENCE.—  Omtmued. 

The  patent  office  bontains  written  eyidenoe  of  the  fact,  and  it  mast  be 
proyed  by  saoh  eyidenoe.    76. 

Deed  of  auditor  on  a  tax  sale  is  evidence  prima  facie  of  the  facta  on 
its  face.    Lamb'i  heirt  e.  OiUettf  866. 

The  records  of  the  auditor  are  the  best  eyidenoe.    lb. 

The  doctrine  of  presumption  applies  in  fayor  of  officers  in  tax 
sales.    lb. 

On  a  charge  of  stealing  letters  by  a  post  master,  out  of  the  mail,  the 
post  masters  of  the  offices  through  which  the  letter  was  to  pass  or  be 
distributed,  should  be  examined.     U.  States  v.  JEhner$on,  406. 

If  such  witnesses  are  not  examined,  although  there  may  be  proof  that 
the  letter  was  mailed  and  neyer  received,  it  is  not  sufficient  to  con« 
yict  defendant.    Jb, 

If  a  witness  swear  positiyely  as  to  the  commission  of  the  offence, 
under  impossible  circumstances,  where  character  is  bad,  it  should 
haye  but  little  weight  with  the  jury.    lb. 

And  it  is  especially  so  where  the  accused  shows  a  good  character.    lb. 

A  receipt  of  payment  by  a  note  is  not  conclusiye,  but  only  a  prima 
facie  eyidenoe  of  payment    Moore  ^  Foeter  v.  Newbury^  472. 

A  clerk  inyested  with  general  authority  to  collect  debts,  presented  a 
bill  for  supplies  to  a  certain  yessel;  the  party  said  he  was  not  then 
able  to  pay  it,  and  a  note  was  giyen  with  a  third  party  as  security; 
the  note  was  indorsed  by  ite  libellants  the  same  day:  the  note  not 
being  paid  was  brought  into  court  to  be  returned.  Held,  that  the 
original  claim  was  not  extinguished  by  giving  the  note.    lb. 

Where  a  judicial  proceeding  is  offered  in  eyidenoe  collaterally,  there 
being  jurisdiction,  no  irregularity  of  procedure  can  exclude  the 
record.    Fortytk  v.  BaUanee,  662. 

A  duly  certified  transcript  from  the  treaeuxy  is  made  eyidenoe,  and 
declared  to  be  prima  facie  eyidenoe  of  embeizlemen^  but  when 
the  items  of  such  eyidenoe  haye  been  estimated,  and  made  up  ftom 
hearsay,  they  are  not  admissible.     United  Siatee  v.  Foreyth,  684. 

Where  the  expenditures  of  the  collector's  office  are  greater  than  its 
receipts,  to  conyiot,  the  eyidenoe  must  show  beyond  a  reasonable 
doubt,  that  he  has  used  the  money  or  reftised  to  pay  it  oyer  in  yiola- 
tion  of  law.    lb. 

An  offer  to  make  a  deposit  of  fourteen  thousand  dollars  to  secure  the 
goyemment,  for  any  balance  that  might  be  found  against  him,  is 
nothing  more  than  a  proposed  compromise  to  avoid  the  prosecu- 
tion.   Jb. 
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FRAUD. 

GonTeyanew  by  as  iiiiolTeirt  is  held  prima  fMieroid.     WakoU  9. 

Wlisre  Um  ooii«ideratio&  passed  from  the  grantor  to  tke  grantse,  viUi 
the  Tiew  to  coTor  the  property,  it  is  Toid«    lb. 

Fraud  may  be  shown  in  proouring  a  patent  at  law,  as  the  exeeution 
of  a  deed,  if  fraudulent,  may  be  ayoided  at  law.  (hoper  «.  Bo- 
berUf  98. 

But  In  neither  oase  can  flraud  be  alleged  and  proTed  at  law,  except  in 
the  issuing  of  the  patent  or  the  execution  of  the  instrument.    lb. 

An  individual  may,  bona  fide,  convey  his  property  in  trust  for  the 
benefit  of  his  creditors.    FiUUr  9.  Ivu,  478. 

But  if  previous  to  his  assignment  he  has  appropriated  his  Ainds,  in 
the  name  of  another,  to  delay  and  defraud  his  creditors,  the  court 
will  set  aside  his  assignment  and  his  previous  conveyances  and 
ftraudnlent  investments,  and  make  them  answerable  to  his  cred- 
itors,   lb. 

When  an  individual,  having  given  acceptances  to  another  with  a  view 
to  his  own  indemnity,  receives  a  large  amount  of  property,  which 
he  applies  to  his  own  purposes,  and  leaves  his  acceptances  unpaid, 
his  acts  are  fraudulent    lb, 
FXromYBS  FROM  LABOR. 

See  Slaves. 
GRANTS. 

A  grant  made  by  Congress  to  certain  settlers  in  the  village  of  Peoria, 
where  buildings  had  been  destroyed  by  a  company  of  militia  in 
the  service  of  the  United  States,  cannot  be  considered  a  gratuity. 
t^t^h  V.  BaUanee^  6fi2. 

The  grant,  when  made,  referred  back  to  the  consideration,  and  fully 
recognised  it.    lb. 

The  individual  who  made  the  settlement  and  whose  property  was 
destroyed,  died  before  the  grant  was  issued,  though  it  was  made  by 
the  act;  the  property  descended  to  his  heirs,  and  when  the  patent 
was  issued,  it  was  properly  made  to  the  legal  representatives  of 
the  deceased.    lb. 

Under  the  laws  of  Illinois  this  property  was  sold  to  pay  the  debts  of 
the  deceased,  no  objection  being  made,  though  notice  by  publica- 
tion was  given  as  the  statute  required,    lb. 

When  this  proceeding  is  offered  collaterally,  it  cannot  be  objected  to, 
as  the  jurisdiction  of  the  court  which  sanctioned  it  is  undoubt- 
ed,   lb. 

The  heirs  being  content,  a  stranger  cannot  object  to  the  irregularity 
of  the  proceedihgs.    lb. 
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GARNISHEE. 

Qamishment  is  generally  regulated  hj  statute,  which  must  be  com- 
plied with.     Wilkinion  «.  Tale. 
HABEAS  GOBPUS. 

A  writ  of  habeas  corpus  may  issue  to  relieve  an  officer  of  the  Federal 
goYernment  who  has  been  imprisoned  for  the  performance  of  his 
duty.    EatparU  Robkuofh  855. 

Where  concurrent  jurisdiction  may  be  exercised  by  the  federal  and 
State  authorities,  the  court  which  first  takes  Jurisdiction,  can  be 
interfered  with  by  no  other  court,  State  or  FederaL    lb. 

It  is  a  subyersion  of  the  judicial  power  to  take  a  case  firom  a  court 
having  jurisdiction,  before  its  final  decision  is  given.    lb. 

It  may  be  considered  an  open  question,  whether  one  decision  on  a 
habeas  corpus  is  flnaL 

It  should  be  so  considered  when  all  the  evidence  was  heard.    Jb. 
INDICTMENT. 

The  act  of  20th  August  1862,  which  prohibits  the  shipment  of  gun- 
powder on  steamboats,  punish  the  same  by  fine  or  imprisonment, 
unless  such  articles  be  marked.     UnUed  States  v,  Ohenowethf  189. 

An  individual  who  has  not  put  up  the  articles,  is  not  liable  for  ship- 
ping the  same,    lb. 
Where  an  indictment  contains  several  counts,  one  of  which  is  good, 

judgment  will  not  be  arrested  although  the  other  three  are  bad. 

U,  Stateev.  Potter^  186. 
It  is  not  charging  an  offense  in  the  alternative,  where  the  language 

describes  the  same  offense,    lb. 
Where  the  law  declares  an  act  and  fixes  a  penalty,  an  indictment  will 

lie.     UniUd  Statet  v.  Bougher^  277. 
He  may  also  be  prosecuted  by  an  action  of  debt    lb, 
INIK)BSER  AND  INDORSEE. 

A  note  with  a  blank  indorsement  authorises  the  holder  to  receive  the 

amount,  as  the  prima  fekcie  oirner,  and  to  sue  the  indorser  by  filling 

up  the  indorsement.    Harriton  v.  Lamed,  496. 
When  the  action  is  brought  against  the  indorser  by  the  indorsee,  the 

action  is  maintainable  in  this  court,  though  the  assignment  was 

made  by  a  citisen  of  Michigan  to  a  citisen  of  New  York.    Jb. 
Clemson,  a  citisen  of  Ohio,  drew  a  bill  on  Buydam  &  Co.,  of  New 

Tork,  for  their  accommodation,  and  after  indorsing  it  forwarded  it 

to  them.    Iknii  Brooke  #  Cfo. «.  Wm.  OUmeonf  622. 
They  accepted  the  bill  and  negotiated  it  with  the  plaintiffs,  citisens 

of  New  York,  for  a  consideration  usurious  by  the  law  of  New 

York.    n. 
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IKDORSER  AND  INDORSEE.— CbiKifMMil. 

An  action  being  brought  against  the  drawer,  the  usnry  was  pleaded 
under  the  laws  of  New  Tork,  which,  for  usury,  avoids  the  contract. 
Held,  that  the  law  of  New  Tork  gOTcrned  the  contract^  and  that 
the  assignment  to  the  plaintiflfs,  being  usurious,  aToided  the  oon- 
traet.  lb, 
INJUNCTION. 

When  an  Injunction  has  been  applied  for  to  stay  proceedings  at  law, 
notice  by  the  plaintiff  at  law,  is  necessary,  that  he  will  insist  on 
trial  at  law.    B^tut  Misnonary  v.  Turner^  48. 

An  illegal  tax  may  be  iigoined  by  the  Circuit  Court  of  the  United 
States.   WooUey  v.  Dodg^^  JVeamr^r,  142. 
IN8UBANCB. 

Where  an  agent  of  an  insurance  company  makes  the  surrey  and  rep- 
resentation of  the  property  to  be  insured,  being  as  well  acquainted 
with  the  situation  of  the  property  as  the  assured,  a  misrepresen- 
tation does  not  ayoid  ihe  policy.    Eoth  v.  City  Inturtmee  Cb.,  824. 

When  the  above  is  made  by  the  assured,  if  inaccurate  the  policy  is 
void. 

Like  all  other  contracts  the  contract  of  insurance  must  be  made 
in  good  faith. 

Where  the  form  of  the  assurance  requires  it,  if  there  be  an  agent  of  the 
company  in  the  district,  that  application  should  be  made  to  him. 

If  the  assured  make  out  the  representation,  any  omission,  material 
to  the  risk,  will  be  fatal  to  the  policy.    lb. 
JUDGBIENT. 

A  judgment  is  void  where  defendant  has  had  no  notice.    Farmer^ 
Loan  Co.  v.  MeKinney^  9. 
IMPRISONMENT  FOB  DEBT. 

In  Michigan,  imprisonment  for  debt  is  abolished,  except  for  f^ud. 
MaertUr  v.  Spalding^  24. 
INDICTMENT. 

An  indictment  charged  defendant  with  being  empl<^edin  "  remoTing 
from  the  lands  of  the  United  States,  at  a  certain  place,  to  wit,  one 
hundred  thousand  shingles,  and  twenty  cords  of  shingle  laths. '  Held 
that  the  descripticn  was  insufficient     U.  SMet  v.  Sekukar,  201. 

*fLands  of  the  Unite^tates"  is  too  Tague,  as  describing  where  the  of- 
fense was  committed.    lb. 

On  an  indictment  for  cutting  timber,  U.  States  must  prove  a  cutting  on 
the  lands  (Specified.     U.  SUtUs  v.  DutUm,  46. 

Proof  of  cutting  oak  not  sufficient  to  support  indictment  for  cutting 
pine.    lb. 

The  caption  or  title  to  an  indictment  may  be  amended  after  verdict. 
U.  8iaU9  V.  Thon^ton,  56. 
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Where  »  statute  creates  an  offense,  it  is  sufficient  to  describe  it  in  the 
words  of  the  statute.    The  word  unlawful  not  necessary.    lb. 

In  an  indictment  against  a  postmaster  for  abstracting  a  letter  from 
the  mail,  containing  money,  it  is  necessary  to  examine  postmasters 
on  the  route,  and  of  the  office  to  which  the  letter  was  directed.  U. 
States  V.  WJdtaker,  8452. 

In  an  indictment  for  embexslement  under  the  post  office  law,  it  is  suf- 
ficiently certain  to  charge,  that  defendant  was  a  person  employed 
in  one  of  the  departments  in  the  post  office  establishment.  United 
States  V.  Pattereonj  466. 

When  the  embeixlement  charged  is  a  letter  containing  a  bank  note,  it 
is  not  necessary  to  describe  the  note.    lb. 

In  larceny,  cnch  description  is  necessary.    lb. 

The  Terdict  being  general,  if  one  count  is  good,  judgment  will  not  be 
arrested.    lb. 

To  sustain  an  indictment  under  the  16th  section  of  the  sub-treasury 
law,  the  piroof  must  be  clear  as  to  the  yiolation  of  some  specific  pro- 
Tision  of  the  act.     U.  States  v.  Fortythej  684. 

Offences  of  the  same  class  may  be  Included  in  the  same  indictment. 
U.  States  V.  O  Callahan,  596. 

Offenses  of  different  classes  can  not  be  Joined.    Tb. 

Offenses  of  the  same  class,  under  a  statute  and  at  common  law,  may 
be  united  in  the  same  indictment.  But  a  late  act  of  Congress  re- 
quires offenses  which  may  be  joined,  to  be  included  in  the  same  in- 
dictment,   lb. 

Offenses  by  substantially  the  same  act,  it  would  seem,  ought  not  to  be 
punished  as  acts  committed  at  different  times,  and  under  droum- 
Btances  wholly  disconnected.    lb. 

A  count  in  an  indictment,  which  alledged  that  the  defendant  did  se- 
crete and  embeule  a  certain  letter,  is  not  defectiTe.  U.  Staies  v. 
SandsTj  698. 

Where  a  statute  makes  one  or  more  distinct  acts  connected  with  the 
same  transaction  indictable,  they  may  be  charged  as  one  act.    lb. 

Where  a  letter  is  deliyered  to  an  authorized  agent,  the  letter  can  not 
be  charged  as  haying  been  embezzled.  Whether  the  alleged 
agency  existed  or  not,  the  jury  will  determine  ftrom  the  evidence. 
lb. 

Otjection  to  an  indictment — 

1.  That  the  grand  jury  were  illegally  selected. 

2.  That  during  the  whole  tiqie  in  which  the  grand  jury  were  delib- 
erating, one  of  the  jurors  was  absent.  U.  States  v.  Joseph  S.  Wilson^ 
664.    Objection  oyerruled. 
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JURISDICTION. 

Where  »  defendant  had  no  notice,  a  Judgment  against  him  is  void. 
Farmtr^  Loan  Oo.  v,  MeKmney^  9. 

Thia  court  will  take  Jurisdiction  on  a  creditor's  bilL  WUhmnn  p. 
Tide  et  oL,  16. 

And  this  proceeding  may  be  had  when  the  judgment  was  rendered  and 
execution  issued  in  a  State  oourt.    lb. 

Where  a  mortgage  was  executed  in  Massachusetts,  to  recoYer  the  pay  - 
ment  of  promissory  notes,  the  payer  being  a  citisen  of  Massachu- 
setts, and  who  assigned  them  to  the  plaintilT— on  a  suit  brought  in 
Illinois.    Held  there  was  no  jurisdiction.    Fhaxter  9.  Hatch^  68. 

If  jurisdiction  be  once  acquired,  it  is  not  defeated  by  any  change  in 
the  citisenship  of  the  parties.    Ih, 

The  courts  of  the  Union  haye  jurisdiction  at  common  law,  to  sustain 
an  action  at  common  law  for  damage  done  by,  or  obstruction  in,  a 
naTigable  water.    JoUy  et  oL  v.  Terre  HauU  Bridge^  287. 

Where  concurrent  jurisdiction  is  exercised  by  the  Federal  and  State 
Courts,  the  court  which  first  takes  Jurisdiction  can  not  be  interfered 
with  by  the  other.    Rohineon^  ex  porU^  856. 

The  powers  of  the  two  courts  are  as  distinct  as  the  courts  of  distinct 
goYcmments.    Ih, 

Where  a  portion  of  the  stockholders  are  citiiens  of  other  states,  they 
may  seek  relief  in  the  Circuit  Court  against  an  illegal  taxation  of 
tlieir  property  by  a  State,  although  there  be  no  allegation  in  the  bill 
that  the  tax  is  in  Tiolation  of  the  constitution  or  laws  of  the  State. 
Pome  €t  al,  e.  Wright  et  al^  886. 

And  in  such  case,  the  corporation  doing  its  business  in  the  state,  in 
order  to  obtain  relief  may  be  made  defendants.    lb. 

The  Circuit  Court  will  giye  relief  under  the  laws  of  the  State,  the  same 
as  the  SUte  Court.    lb. 

Though  there  may  be  a  remedy  at  law  on  bonds  giren,  yet  that  does 
not  take  away  the  jurisdiction  in  Admiralty.  Dike  v.  I^cpeUer  St. 
Jaeephf  678. 

Motion  to  dismiss  this  libel  for  want  of  jurisdiction,  on  the  ground 
that  the  statute  of  the  State  did  not  create  a  lien,  but  prorides  a 
remedy.    Banmel  Wick  v.  The  Schooner  Sarmui  Strong^  687. 
JURT. 

The  jury  are  to  weigh  the  eyidence  in  eyery  case,  and  where  there  is 
a  conflict  in  a  criminal  case,  which  creates  reasonable  doubt,  they 
will  acquit  the  accused.     U,  Statee  v.  Haulket  849. 

These  doubts  should  not  arise  from  our  sympathies  or  hopes,  but  from 
a  deliberate  consideration  of  the  eridence.    lb, 
UBflTATION,  STATUTE  OF. 

There  are  two  modes  by  which  an  action  may  be  reTiTcd  after  the 
sUtute  has  barred  it.    Bampehatt  v,  Ooodman  et  oL,  169. 
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UlflTATION,  STATUTE  OF— CbntmnadL 

1.  A  elear  and  an  nnaonditional  aeknowledgmeni  of  the  debt|  fh>m 
whioh  the  law  implies  a  promise  U}  pay. 

2.  If  the  aeknowledgment  be  conditional,  the  liability  attaches  nnder 
the  conditions.    lb. 

But  if  the  acknowledgment  be  connected  with  any  condition  which 
shows  there  was  no  intention  to  pay  the  debt^  it  does  not  take  the 
case  out  of  the  statute.    lb. 

The  action  most  be  on  the  new  promise ;  the  indebtment  is  considered 
a  safficient  consideration  to  support  the  promise.    lb. 

The  8th  secUon  of  the  Reyised  Statute  of  the  8d  March,  1846,  of  nii- 
nois,  requires  three  things  to  protect  the  possession :  1.  The  party 
must  hare  entered  upon  the  land  in  good  faith,  under  color  of  title. 
2.  He  must  have  been  in  possession  for  seren  years  before  suit  was 
brought.  8.  He  must  haTC  paid  all  taxes  during  that  period.  Rtu- 
ulv.  Barney^  677. 

Under  the  9th  section,  two  things  only  are  required:  1.  Color  of  title 
made  in  good  faith.  2.  He  must  have  paid  taxes  for  seyen  years  on 
the  land.    lb. 

The  above  is  an  act  of  limitation.    lb. 

The  tenant  can  not  claim  in  part  under  such  section.    lb. 
LUNATIC. 

An  indiyidual  is  liable  to  punishment  when  he  can  discriminate  right 
from  wrong.     U.  8taU$  v.  Skidtz,  121. 

And  this  can  be  best  ascertained,  not  by  any  theory  as  to  the  mind, 
but  by  the  acts  of  the  party.    lb. 

The  concealment  of  the  offense,  endeayors  to  elude  the  officers  of  jus- 
tice by  an  escape,  a  judicious  use  of  the  money  stolen,  all  show  a 
knowledge  of  the  wrong.    And  this  is  the  point  to  be  ascertained 
when  insanity  is  pleaded.    2b. 
MILITARY  RESERVES. 

A  military  reserre  may  be  abandoned  by  the  goyemment,  when  it  be- 
comes useless  for  public  purposes;  and  by  giying  notice  through  the 
Secretary  of  the  Interior,  it  may  be  considered  as  a  part  of  the  pub- 
lic lands,  fh>m  which  it  was  temporarily  reserred.  United  StateM  v. 
Railroad  Bridge,  617. 

Such  lands  haying  been  surveyed  and  offered  at  public  auction,  may 
be  opened  for  entry  as  other  lands.    lb. 

The  reserye  on  Rock  Island,  though  suryeyed,  never  haying  been  of- 
fered for  sale  at  public  auction,  does  not  come  technically  within 
the  act  of  1852,  authorising  Railroad  Companies  to  locate  their  roads 
through  the  lands  of  the  United  SUtes.    lb. 

The  act  of  1819  only  authorizes  the  rule  of  reseryations  which  then 
existed.    76. 
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MILITARY  RESERVES— OmtifiiMd 

By  all  the  Western  States,  roads  hate  heen  made  through  the  lands  of 
the  United  SUtes.    lb. 

This  is  the  power  of  eminent  domain,  which  the  States  may  exercise. 
Ih. 

It  is  essenUal  to  the  KT^Ulue  of  the  State.    Ih. 
MORTGAGE. 

A  mortgage  haring  been  giyen  on  certain  articles  of  property  to  secore 
the  payment  of  $1,600,  a  subsequent  arrangement  was  made  by  the 
parties  to  deliTcr  to  the  mortgagor  the  articles  of  property,  on  his 
giTing  security  to  sell  the  same  at  reasonable  prioes,  and  account  to 
the  mortgagee. 

The  security  was  {^Ten,  and  suit  being  brought^  the  defendant  pleaded 
the  original  mortgage  had  been  assigned  to  him.    To  this  defendant 
demurred.    Held,  this  plea  was  no  answer  to  th^  declaration,  ffar^ 
per  9.  Ifeffj  890. 
NEW  TRIAL. 

When  a  new  trial  is  granted  as  a  matter  of  right  in  the  action  of  ejeei> 
ment,  the  party  can  not  bring  a  new  suit  in  another  Court  Fraur 
9.  WaUer,  11. 

Where  the  CTidence  preponderates  in  favor  of  the  Tcrdict,  the  Court 
will  not  set  it  aside  on  the  ground  of  testimony  which  impeaches  a 
witness.     U.  Statsi  e.  Poster,  182. 

Where  a  jury  return  a  sealed  yerdict,  each  juror  may  be  asked,  is,  or  is 
not,  this  his  Terdict     U.  Siatee  e.  PoUer,  182. 
ORDINANCE. 

The  whole  legislation,  from  the  ordinance  of  1787  to  the  present  time, 
shows  that  the  Mississippi  and  its  tributaries  were  intended  to  be 
free  for  navigation.     Cokmbtu  Inturanee  Co.  v.  Mertornu  et  oL,  209. 
PATENT  RIGHTS. 

The  thing  invented  must  be  so  clearly  described,  as  to  enable  a  person 
well  skilled  in. the  subject  matter  of  the  invention  to  construct  or 
make  it.    Alien  e.  Bunter,  d08. 

In  a  matter  of  science,  no  man  can  be  a  fit  expert,  who  does  not  un- 
derstand the  science  involved.    Ih. 

And  a  jury  in  such  a  matter  will  give  weight  to  the  evidence  as  the 
witnesses  may  be  competent  to  speak  on  the  subjects    Ih, 

A  specification  of  a  chemical  compound  is  not  addressed  to  one  igno- 
rant of  chemistry.    Jh, 

A  specification  must  be  construed  according  to  the  true  import  of  the 
words  used,  rather  than  by  their  grammatical  arrangement.    Ih. 

In  a  case  of  prior  invention,  a  patent  is  not  to  be  superseded,  unless 
the  thing  patented  was  invented  before  the  invention  patented.  Ih. 
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Nothing  more  than  experiments  being  made  before  the  emanation  of 
the  patent,  although  such  experiments  resulted  in  the  inyention  or 
discoTory  subsequently  patented,  the  prior  patent  must  stand.    lb. 

A  oaTeat  is  intended  to  give  notice  of  an  iuTention  or  discoyery,  and 
prevent  a  patent  being  granted  to  another  for  the  same  thing.    lb. 

A  patent  is  prima  facie  evidence  of  right  in  the  patentee.  Jffemrieh  o. 
Lutheff  845. 

Where  the  patentee  claims  three  distinct  improvements,  he  must 
show  himself  entitled  to  each,  to  sustain  the  action.    lb. 

Since  shears  were  invented,  some  contrivance  has  been  used  to  check 
the  handles,  so  as  not  to  strain  the  joints  of  the  cutting  knives.    lb. 

The  invention  consists,  not  in  avoiding  the  pressure  of  the  joint  of  the 
shears,  but  in  accomplishing  that  result  by  a  new  means.    lb. 

The  beak  which  performs  this  office  in  the  plaintiff's  shears,  is  as  per- 
manent as  any  other  part  of  the  handle.    lb. 

There  is  no  special  claim  in  writing  that  the  beak  should  be  so  made, 
but  the  drawing  shows  how  it  was  a  part  of  the  upper  handle,  and 
the  drawing  is  part  of  the  evidence.    lb. 

The  plaintiff's  first  reaping  machine  patent  has  expired,  and  what- 
ever invention  is  sustained  now  belongs  to  the  public.  M*  Chrmick 
o.  McoMiy  et  oL  689. 

Improvements  were  made  by  M'Cormick,  for  which,  in  1845,  he  ob- 
tained a  patent,  and  in  1847  a  patent  was  issued  for  a  further  im- 
provement, which  last  patent  was  surrendered,  and  re-issued  in 
1858.    lb. 

A  machine  may  consist  of  distinct  parts,  and  some  or  all  of  these 
parts  may  be  claimed  as  combinations.  In  such  an  invention,  no 
part  of  it  is  infringed,  unless  the  entire  combination  or  the  part 
claimed  to  be  new,  shall  have  been  patented.    lb. 

In  his  patent  of  1846,  the  plaintiff  claimed  the  combination  of  the  bow 
L.  and  dividing  iron  M.  for  separating  the  wheat  to  be  cut  from  that 
which  is  left  standing,  and  to  press  the  grain  on  the  cutting  sickles 
and  the  reel.  The  defendants'  wooden  divider  does  not  infringe 
that  claim  of  complainant's  patent  which  embraces  the  combination 
of  the  bow  and  the  dividing  iron,  as  he  does  not  use  the  iron  divi- 
der, which  the  complainant  combines  with  the  wooden.    lb. 

Where  the  plaintiff's  patent  calls  for  a  reel  part,  set  nine  inches  be- 
hind the  cutters,  which  is  extended  forwards,  and  connected  with 
the  tongue  of  the  machine,  to  which  the  horses  are  geared,  it  is  not 
infringed  by  a  reel  extending  fh>m  the  hind  part  of  the  machine, 
and  maintained  by  one  or  more  bows.  The  only  thing  common  to 
both  devices  is  supporting  the  end  of  the  reel  nearest  to  the  stand- 
ing grain.  In  their  combinations  and  connections,  and  in  every 
thing  else,  the  devices  are  different    lb. 
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Where  reaping  machines  prior  to  the  plaintifTe  invention,  had  a  grain 
diTider  or  reel  part  similar  to  the  plaintiff's  the  defendants  maj 
nse  the  same  without  injuring  the  plaintilTs  patent    /6. 

FlaintiiTs  inyention  of  1847  and  1858,  was  not  a  raker's  seat»  bat  U 
was  the  improyement  of  his  machine,  by  which  it  was  balanced  and 
the  shortening  of  the  reel  so  that  room  was  made  for  the  raker's  seat 
on  the  extended  finger  bar.    lb. 

A  patent  for  a  combination  of  machinery  is  not  infringed,  if  lees 
than  the  entire  combihaUon  is  used.  FiUt  ^FUU  v.  Wmple  et  dL  56a 

A  combination  is  nsnally  formed  by  nsing  unknown  processes  or 
mechanical  powers,  in  which  case  the  inTcntion  consists  in  the 
union  of  those  powers.    Jh. 

The  constituent  parts  remain  with  the  public  as  before  the  combina- 
tion,   lb. 

But  the  combination  can  not  be  used,  though  something  be  added  to 

it  n. 

An  improTcment  of  a  combined  machine,  for  which  a  patent  may  be 

obtained,  giTcs  no  right  to  use  the  combined  machine.    Ih. 
Nor  under  such  circumstances,  has   the  iuTcntor  of  a   combined 

machine  the  right  to  use  the  improTement    lb. 
The  iuTentions  of  the  original  and  improTcd  machine,  are  separate 

and  distinct    Jh, 
PARTNERSHIP. 

Partners  can  not  distribute  among  themselTCS,  any  part  of  the  stock 

in  trade,  to  the  iigury  of  creditors.     FtZttamtofi  e.  TaU. 
But  when  a  distribution  is  made  with  the  assent  of  the  creditors  it  is 

not  fraudulent    lb. 
PERJURY. 

A  false  swearing  to  obtain  a  pre-emptire  right  is  made  peijury  hj 

statute.     UniUd  States  e.  StafUey^  409. 
The  person  commencing  an  improTcment  has  a  right  to  continue  it, 

and  any  one  who  interferes  may  be  considered  a  trespasser.    lb. 
But  if  a  first  occupant  gives  way  to  a  second,  and  to  him  the  right  is 

granted,  it  is  good  against  aU  the  world,  except  the  first  ocoii* 

pant.    lb. 
PLEADINGS. 

The  general  issue  admits  the  signature  of  the  defendant^  unless  the 

plea  be  sworn  to,  by  rule  of  court    Benedict  v.  Maynard^  21. 
The  affidavit  will  not  be  permitted  when  the  cause  is  called  for 

triaL    lb. 
The  declaration  alleged  that  the  defendant  constructed  piers  in  the 

channel  of  the  Illinois  river,  which  essentiaUy  obstructed  navigi^ 
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tion  to  the  great  ugury  of  the  plaintifC    The  deflndants  pleaded 

that  the  piers  were  as  authorised  by  an  act  of  the  legislature. 

Held,  that  the  plea  was  bad.  Ooiumbut  Inturance  Co,  v.  CkutomerM,  209. 
A  special  plea  which  amounts  to  the  general  issue  is  demurrable. 

Chirlit  V.  Central  Bailroad,  401. 
A  plea  which  states  in  bar  to  the  plaintiff's  demand,  is  not  good,  if 

the  facts  so  stated  do  not  constitute  a  bar.    lb. 
Leaye  to  file  a  supplemental  answer  to  a  bill  of  foreclosure,  founded  on 

a  fact  known  to  the  party  at  the  time  the  original  answer  was 

filed — ^reftised. 
A  supplemental  answer  must  embrace  new  matter  discoYered  after 

the  answer  was  filed.     Suydam  z.  Truesdale,  459. 
This  is  an  application  to  the  discretion  of  the  court    lb. 
The  rule  as  to  parties  in  equity  is  not  inflexible,  and  will  not  be 

enforced  so  as  to  do  ii^ustice.    lb. 
POWER  OP  ATTORNEY. 

A  power  of  Attorney  to  authdrise  the  conreyance  of  a  deed,  requires 

the  same  solemnities  as  the  deed.  Foment  Trtui  Co.  v.  MeKinney,  4. 
PRACTICE. 

A  usage  constitutes  a  rule  of  practice,  although  there  be  no  written 

rule  on  the  subject.     CurtU  v.  Cmtral  BaUroady  401. 
PRE-EMPTION. 

If  the  first  occupant  of  land  giye  way  to  a  second,  who  claims  a  right 

of  prfr^mption,  his  claim  is,  good  against  all  except  the  first  occu- 
pant.    U.  States  9.  Stanley,  409. 
If  the  first  occupant  abandon  his  right  the  right  of  the  second  can  not 

be  questioned.    lb. 
PROCESS. 

A  strict  compliance  with  the  statute  is  required,  when  leaTing  a  copy 

at  defendant's  residence  is  a  serrice.    HaUey  o.  Hwd^  14. 
STATUTE  OP  A  STATE. 

Doubtful  words  in  a  statute^  if  not  scientific  or  teohnioal,  are  to  be 

interpreted  according  to  their  liamiliar  use  and  aoceptation.    FcuK' 

urn  V.  IFardf,  162. 
SUB-TREASURY. 

No  bank  under  the  sub-treasury  law  can  become  a  depository  of  the 

public  money.     UwUd  Siatet  o.  City  Bank,  180. 
The  law  prohibits  such  a  deposit  and  Inflicts  a  severe  penalty  on  the 

oflScer  who  makes  it.    lb. 
Bat  a  state  bank  is  not  prohibited  from  transmitting  drafts.    Ih. 
Where  the  money  of  the  goTemment  is  deposited  in  a  bank,  the  ille- 
gality of  the  transaction  is  no  bar  to  a  reooyery.    Ih. 
In  such  case  the  agent  does  not  bind  the  goyemment    lb. 
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TAX. 

The  tax  law  of  1862,  against  banks,  incorporated  under  the  aet  of 
1846,  haying  been  held  to  be  nnoonstitntional,  it  can  afford  no  jostiil- 
cation  to  a  collector  of  the  tax  on  banks.     WooUey  o.  DoSffCj  142. 

A  claim  under  a  tax  sale  can  only  be  sustained,  by  showing  a  sub- 
stantial compliance  with  the  statute.    Lamb's  Heirt  v.  OiUeU^  866. 

The  deed  of  the  auditor,  is  prima  facie  eridence  under  the  statute.    lb. 

The  auditor's  deed  is  prima  facie  eyidenoe  of  the  recitals  of  what  is 
contained  in  it.    ib. 

Land,  exempted  at  the  time  of  purchase  firom  taxation  by  a  law  of 
the  State,  cannot  be  taxed  until  the  limitation  has  expired.  Thomp- 
ton  o.  HolUmf  Treatwery  286. 

A  tax  can  be  just  and  equal  on  railroad  corporations  only,  by  taxing 
profits.   Pameetal.v,  WrigKt^and  Indiana  fBelltftmtameBailroadfSQb, 
TAX  TETLB. 

In  a  sale  of  land  for  taxes,  any  material  act  which  the  law  requires, 
or  which  may  prejudice  the  rights  of  the  owner,  will  be  fatal  to 
the  title  of  the  claimant.     Ogden  e.  Harrington^  418. 

But  mere  technicalities  which  do  not  come  within  this  rule,  and  can 
not  prejudice  the  interest  of  the  land-holder,  do  not  vitiate  the 
rule.    Ih. 

A  payment  of  the  money  into  the  county  treasury  instead  of  the 
State  treasury,  or  the  treasury  of  the  county,  instead  of  the  town- 
ship, cannot  effect  the  title.    Ib. 

The  officer  who  pays  or  receires  the  money  wrongftilly,  is  liable  to 
pay  it  oTer  into  the  proper  treasury.    76. 
SLAVES. 

In  an  action  for  aiding  and  abetting  slayes  to  escape,  it  must  appear 
that  the  colored  persons  wereslayes,  and  that  this  fact  waa  known  to 
the  defendant     Werner  v.  Sloanej  269. 

The  statute  authoriies  an  arrest  by  the  owner  or  his  agents.    Ib. 

To  make  defendant  liable,  it  must  appear  that  he  had  notice  or  knowl- 
edge that  the  ftigitiyes  were  slayes.    Ih, 

The  test  of  the  legality  of  an  arrest,  is  the  law,  and  not  the  opinion  of 
defendant.    Ib, 

Any  words  or  actions  tending  to  effect  an  escape,  and  which  lead  to 
that  result,  are  sufficient  to  implicate  the  defendant.    Ih. 

An  intention  to  effect  an  escape  must  appear,  but  suoh  intention  may 
be  inferred  from  the  facts.    Ih. 

A  party  acting  as  counsel,  for  a  fugitive  slave,  is  protected  from  the 
consequences  of  his  acts,  so  f)ur  only  as  they  are  within  the  proper 
limits  of  his  professional  duty.    Ih. 
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SBT-OFF. 

When  a  debtor  has  a  set-off  equally  applicable  to  the  demands  against 
him,  the  conrt  will  apply  it  equitably.     U,  States  p,  iVwito,  66. 

SCHOOL  LANDS. 

Under  a  compact  with  a  State  to  giye  to  it  sec.  16|  unless  it  shall  be 
sold  or  otherwise  disposed  ofj  Congress  has  a  right  to  reserre  all 
mineral  lands,  and  if  sec.  16  contains  minerals,  a  section  may  be 
given,  contiguous  thereto,  as  provided  in  the  compact.  Ooopdr  v. 
RoberU^  98. 

The  right  to  a  particular  tract  did  not  exisl^  until  a  surrey  was  made, 
and  if  the  section  should  be  found  to  contain  minerals,  it  is  appro- 
priated by  a  general  law  reserving  all  such  lands  before  survey, 
and  another  section  for  school  lands  must  be  selected.    Ih. 

The  power  to  reserve  such  lands  has  been  exercised  under  the  discre- 
tion of  Congress,  and  the  power  has  not,  heretofore^  been 
doubted.    lb. 

Doubts  may  well  exist  whether  the  State  of  Michigan  could  sell  the 
School  Lands,  without  the  consent  of  Congress,  as  they  were  given  in 
trust  for  school  purposes.    lb, 

STATE  COURT. 

A  State  Court  has  no  right  to  withold  the  record  of  a  cause  removed  to 

the  Circuit  Court.    Matthews  v.  LyaU^  18. 
In  either  court,  complainant  has  a  right  to  dismiss  his  bill.    Ih, 

TRUST. 

The  distinction,  between  a  deed  of  trust  and  a  mortgage,  is  somewhat 

technical.     Wahmsv,  Wright,  Z40. 
Before  a  default  in  payment,  the  property  mortgaged  may  be  sold  as 

the  property  of  the  mortgagor.  Ih. 
This  must  be  done  under  a  deed  of  trust    lb. 

To  perfect  a  title,  under  a  mortgage,  a  judicial  rule  must  be  had.    lb. 
Under  a  deed  of  trust,  a  rule  is  not  indispensable.    lb. 
A  deed  of  trust  having  been  bona  fide  given  to  pay  a  debt  of  twenty 

thousand  dollars,  surplus  on  sale  by  the  trustee  to  be  paid  over, 

divests  the  grantor  of  the  title,  so  that  his  assignee  in  bankruptcy 

can  not  maintain  an  ejectment,  nor  can  the  purchasers  under  him 

bring  an  ejectment. 
The  claim  of  the  bankrupt  was  limited  to  the  surplus,  if  any,  and  this 

is  all  that  the  purchaser,  under  the  bankrupt's  assignee,  can  claim. 

LycMv.Milkr.iS^. 
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WITNBaS.      ' 

WbM  witMSMt  CDBAndloi  Meh  oU^r  in  »  oMteriftl  ftMSt, »  jm7  will 
OMuUer  whioh  of  Ue  irita««Mfl|  fipom  Ulo  dvesiMtanoes  oonneeied 
with  the  tnntaoUon,  would  be  most  likely  to  know  and  recollect  the 
fM».    AbU^CMtv.  Rood  t  Rood,  101. 

A  witness  swearing  that  he  thought  a  particular  order  was  ^Ten,  and 
to  his  belief  was  obeyed,  is  not  contradicted  by  testimony  poaitiTel j 
arerring  that  such  order  was  not  giren.    PisuMon  v,  Wardf  162. 

When  the  interest  of  a  witness  is  equal,  on  both  sides,  he  is  compe- 
Untw    8eoti9.  Fl^numth,  464. 
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